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OBITUARY. 


The  Honourable  Robert  Texmble,  one  of  the  associate  justices 
of  this  Court,  died  at  his  residence  in  Pa^,  Kentucky,  in  Septem- 
ber, 1828. 

Mr.  Justice  Trimble  was  bom  in  Augusta  county,  Virginia,  in 
1777,  and  was  the  son  of  Mr.  William  Trimble,  one  of  the  earliest 
settlers  in  Kentucky — a  virtuous  man,  whose  bold,  firm,  and  enter- 
prising character  induced  him  to  seek  an  increase  to  his  fortunes  by 
establishing  himself  on  the  frontiers,  encountering  all  the  dangers 
and  hardships  of  a  new  and  advanced  settlement. 

Mr.  Justice  Trimble'  accompanied  his  fiither  when  he  emigrated, 
and  the  early  years  of  his  life  were  passed  in  agricultural  industry; 
and  frequently  in  the  amusements  and  toQs  of  the  chase,  upon  the 
success  of  which  the  settlers  often  depended  for  food.  He  was 
sometimes  engaged  in  defence  against  Indian  invasion,  to  which 
the  borderers  were  then  constantly  exposed.  He  was  distinguished 
m  his  youth  for  his  conduct^  his  courage,  and  his  sagacity;  and  was 
acknowledged  as  a  leader  by  his  associates. 

The  native  and  powerful  energies  of  his  mind  could  not  be 

restrained  by  the  situation  in  which  her  was  placed;  and  he  became 

desirous  of  obtaining  an  education  which  would  fit  hin^  for  higher 

duties.    By  teaching  an  English  school  he  procured  the  means  of 

entering  Bourbon  Academy;  and  he  afterwards  was  a  student  in 

the  Kentucky  Academy  in  Woodford  county,  where  he  completed 

his  classical  attainments.    He  then  studied  law,  and  in  1800  com- 
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menced  the  practice  of  his  profession  at  Paris,  in  Bourhon  county, 
where  he  married.  His  widow  and  a  numerous  family  of  children 
survive  him. 

Mr.  Justice  Trimble  always  enjoyed  the  highest  consideration 
and  confidence  of  his  fellow-citizens.  In  1802  he  was  elected  to 
the  house  of  representatives  of  Kentucky;  but  in  the  following 
year  he  declined  a.  re-election,  determining  to  devote  himself  to  his 
profession — a  duty  enjoined  upon  him  by  his  narrow  fortunes.  In 
1807,  his  professional  reputation  and  character  were  such  that  he 
was  appointed  a  judge  of  the  Supreme  Court  of  Kentucky ;  which 
situation  he  held  for  two  years  with  great  reputation.  He  relin- 
quished the  office  to  resume  the  practice  of  his  profession ;  and  in 
1810  he  refused  the  commission  of  Chief  Justice  of  the  state.  In 
1813  he  again  declined  the  office  of  Chief  Justice ;  and  having  assi- 
duously and  successfully  devoted  himself  to  the  bar  until  1817,  he 
was  in  that  year  appointed  district  judge  of  the  United  States,  for 
the  district  of  Kentucky.  In  May,  1826,  he  received,  from  Presi- 
dent Adams,  the  commission  of  associate  justice  of  the  Supreme 
Court  of  the  United  States. 

In  the  performance  of  judicial  duties  in  Kentucky,  in  the  state 
courts,  and  in  the  district  and  circuit  courts  of  the  United  States, 
Judge  Trimble  obtained  the  respect  and  esteem  of  the  profession, 
and  of  his  fellow-citizens.  Learned  in  the  law,  just  and  discrimi- 
nating in  his  judicial  investigations,  his  decisions  were  characterized 
by  great  legal  accuracy,  research,  and  perspicuity;  and  by  an  enlarg- 
ed and  liberal  equity.  In  the  Supreme  Court  of  the  United  States, 
Mr.  Justice  Trimble  maintained  and  increased  the  character  and 
reputation  which  had  placed  him  upon  that  bench.  His  opinions 
were  clear  and  comprehensive,  illustrated  and  enriched  by  all  the 
legal  learning  their  subjects  demanded;  and  they  gave  to  those  who 
heard  diem  the  surest  anticipations  of  increasing  usefulness  and 
talents,  had  it  been  permitted  to  him  to  remain  in  the  performance  » 

of  the  high  functions  of  his  station. 

In  private  and  domestic  life  Mr.  Justice  Trimble  was  universally 
beloved  and  respected.    Gentle,  conciliating,  and  kind  in  his  man- 


ners  and  disposition ;  honourable  and  fidthful  in  all  bis  transactions; 
every  one  who  knew  him  sought  his  friendship,  and  was  proud  of 
attaining  it  As  a  husband  and  a  father,  his  mild  and  amiable  vir- 
tues endeared  him  to  those  with  whom  he  was  connected  in  these 
relations;  and  his  home  was  always  the  abode  of  cheerfulness  and 
content  He  was  a  patriot,  and  a  firm  republican;  and  he  was 
devotedly  attached  to  the  Union ;  always  maintaining  those  consti- 
tutional principles  which  have  been  declared  from  the  tribunal  of 
which  he  had  been  an  efficient  and  much  honoured  member. 
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SUPREME  COURT  OF  THE  UNITED  STATES. 


Hov.  JOHN  MARSHALL,  Chief  JusUce. 

Hon.  BU8HR0D  WASHINGTON,  Associate  Justice. 

Hon.  WILLIAM  JOHNSON,  Associate  Justice. 

Hon.  GABIOEL  DUVALL,  Associate  Justice. 

Hon.  JOSEPH  STORY,  Associate  Justice. 

Hon.  smith  THOMPSON,  Associate  Justice. 

William  Wibt,  Esq.,  Attorney  General 

William  Thomas  Cabboll,  Esq.,  Clerk. 

T^NCH  RnroooLD,  Esq.,  Marshal. 


llw  Hod.  John  McLean  was  appointed  an  aasociate  jostice  of  the  Supreme  Court  of  the 
United  Statea,  on  the  7th  day  of  March,  1819,  in  the  room  of  the  Hon.  Robert  Trimble, 
deceased.    Mr.  Justice  McLean  did  not  take  his  seat  during  the  tenn. 
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The  following  Oenttemen  were  admitted  to  practise  at  the  Bar  of 

the  Supreme  Court  ef  the  United  States^  at  January  Term* 
1829. 


James  Smith, 

Hugh  S.  L6gar6, 

Henry  N.  Cruger 

Sampson  Mason, 

Samuel  P.  Vinton,  M.  C. 

Samuel  S.  Nicholas, 

Trevanion  B.  Dallas, 

Eli  Kirk  Price, 

Joseph  H.  Bradley, 

James  E.  Black, 

Nathan  Sargent, 

Henry  R.  Storrs,  M.  C. 

Moses  Tabbs, 

Michael  Hoffman,  JVf .  C. 

William  Redin, 

Richard  A.  Buckner,  M.  C. 

John  Bell,  M.  C. 

H.  Daniel,  M.  C. 

Samuel  A.  Tcdcott, 

William  Henry  Hurst, 

Samuel  Chew, 

Mordecai  M.  Noah, 

J.  L.  Riker, 

J.  Johnson, 

Benjamin  Hazard, 

R.  C.  Mallary,  M.  C. 

\jm  J  •  J  acK, 

C.  B.  Penrose, 

J.  C,  Homblower, 

Theo.  Prelinghuysen,  M.  C. 

Frederick  De  Pe^ster,  Jun. 

John  Vamum,  M.  C* 

Nathan  Nathans, 

John  W.  James, 


Nev  York. 
South  Carolina. 
South  Carolina. 
Ohio. 
Ohio. 
Kentucky. 
Pennsylvania. 
Pennsylvania. 
Washington,  D.  C. 
Delaware. 
New  York. 
New  York. 
Washington,  D.  C. 
New  York. 
Georgetown,  D.  C. 
Kentucky. 
.  Tennessee. 
Kentucky. 
New  York. 
Indiana. 
Pennsylvania. 
New  York. 
New  York. 
Maryland. 
Rhode  Island. 
Vermont. 
Pennsylvania. 
Pennsylvania. 
New  Jersey. 
New  Jersey. 
New  York. 
Massachusetts. 
Pennsylvania. 
Massachusetts. 
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THE  DECISIONS 


or  Ttn 


SUPREME  COURT  OP  THE  UNITED  STATES. 


AT 


JANUARY  TERM,  1829. 


Abraham  L.  Psnnock  &  James  Sellsrs,  PLAiiiTms  m  error, 

vs.  Adam  Dialogue. 

The  reeordcoiitamf,  imbodied  in  the  bill  of  exceptions,  the  whole  of  the  testimony  and  evi- 
dence offered  at  the  trial  of  the  cause  by  each  party  in  support  of  the  issue.  It  is  very 
Yoluminens,  and  as  no  exception  was  taken  to  its  competency  or  sufficiency,  either  gene- 
rally or  for  any  particular  purpose  i  it  is  not  properly  before  this  court  for  consideration, 
and  forms  an  expensive  and  unnecessary  burden  upon  the  record.  This  Court  has  had 
occasion,  in  many  cases,  to  express  its  regret  on  account  of  irregular  proceedings  of  this 
nature.  There  was  not  the  slightest  necessity  of  putting  any  portion  of  the  evidence  m 
this  case  upon  the  record ;  since  the  opinion  of  the  Court,  delivered  to  the  jury,  presented 
a  general  principle  of  law ;  and  the  application  of  the  evidence  to  it  was  left  to  the  |ury . 

It  is  no  ground  of  reversal,  that  the  Court  below  omitted  to  give  directions  to  the  jury  upon 
any  points  of  law  whidi  might  arise  in  the  cause,  where  it  was  not  revested  by  either 
party  at  the  triaL  It  is  sufficient  for  us>  diat  the  Court  has  given  no  erroneous  direc- 
tions. [16] 

If  eitherparty  oonsideni  any  point  presented  by  the  evidence,  omitted  in  the  charge  of  the 
Court,  it  is  competent  for  such  party  to  require  an  opinion  froiD^  the  Court  upon  that 
point  The  Court  cannot  be  presumed  to  do  more  in  ordinary  cases,  than  to  express  its 
opinion  upon  questions  which  the  parties  themselves  have  raised  on  the  tiiaL  [16] 

It  has  not  been,  and  indeed  it  cannot  be  denied,  that  an  inventor  may  abandon  *his 
invention,  and  surrender  or  dedicate  it  to  the  public  This  inchoate  right,  thus  [*2 
gone,  cannot  afterwards  be  resumed  at  his  pleasure ;  for  when  gifts  are  once  made 
to  the  public  in  this  way,  they  become  absolute.  The  question  which  generally  arises  on 
trials  is  a  question  of  fiict,  rather  than  of  law ;  whether  the  acts  or  acquiescence  of  the 
party,  funuidi,  in  the  given  case,  satisfikctoiy  proof  of  an  abandonment,  or  dedication  of 
the  invention  to  the  public  [16] 

It  is  obvious  that  many  of  the  provisions  of  oqr  patent  act,  are  derived  from  the  principles 
and  practice  which  have  prevailed  in  the  construction  of  the  law  of  England  in  relation 
to  patents.  [18] 

Where  Englldi  statutes,  such  for  instance  as  the  statute  of  frauds,  and  the  statute  of  limita^ 
tions,  have  been  adopted  into  our  own  legislation ;  the  known  and  settled  construction  of 
those  statutes  by  courts  of  law,  has  been  considered  as  silently  incorporated  into  the  acts ; 
Of  has  been  received  with  all  the  weight  of  authority.  This  is  not  the  case  With  the 
English  statute  of  monopolies,  which  contains  In  exception,  on  which  the  grants  of 
patents  for  inventions  have  issued  in  that  country.  The  language  of  that  clause  in  the 
statute  is  not  identical  with  the  patent  law  of  &e  United  States ;  but  the  construction 
of  it  adopted  by  the  English  Courts,  and  the  principles  and  practice  which  have  long  re* 
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[Pennock  &  Sellera  t».  Dialogue.] 

gnlated  (he  gnntf  of  their  patent^;  as  they  must  have  been  known,  and  are  tachlj  le- 
ferrod  to  in  some  of  the  proTinons  of  our  own  statute,  afford  materials  to  illustrate  it  [18] 

The  true  meaning  of  the  words  of  the  patent  law,  '*  not  known  or  used  before  the  applica- 
tios;"  is,  not  biown  or  used  hj  the  public,  before  the  appfication.  [19] 

If  an  inventor  diould  be  permitted  to  hold  back  from  the  knowledge  of  the  public  the  secrela 
of  his  invention ;  if  he  should,  for  a  long  period  of  years,  retain  the  monopoly,  and  make 
and  sell  his  invention  publicly ;  and  thus  gather  the  whole  profits  of  it,  relying  upon  his 
superior  skill  and  knowledge  of  the  structure ;  and  then,  and  then  only,  when  the  danger 
of  comp^tion  should  force  him  to  procure  the  exclusive  right,  he  should  be  allowed  to 
take  out  a  patent,  and  thus  exclude  the  public  from  any  frnrther  use  than  what  should  be 
derived  under.it  during  his  fourteen  years;  it  would  materially  retard  the  progress  of 
science  and  the  useful  arts;  and  give  a  premium  to  those  who  i^uld  be  least  prompt  to 
communicate  their  discoveries.  [19] 

If  an  invention  is  used  by  the  public,  with  the  consent  of  the  inventor,  at  the  time  of  his 
triplication  fiv  a  patent ;  how  can  the  Court  say,  that  his  case  is  nevertheless  such  as  the 
act  was  intended  to  protecti  If  such  a  public  use  is  not  a  i|se  vrithin  the  meanhig  of 
the  statute ;  how  can  the  Court  extract  the  case  from  its  operation,  and  support  a  patent, 
when  the  suggestions  of  the  patentee  were  not  true ;  and  the  conditions,  on  which  abne 
the  grant  was  authorized,  do  not  exirt  1  [2 1  ] 

The  true  construction  of  the  patent  law  is,  that  the  first  inventor  caanot  acquire  a  good  title 
to  a  patent,  if  he  suffira  the  thing  invented  to  go  into  public  use,  or  to  be  publicly  sold 
fiyr  use,  before  he  makes  application  for  a  patent  This  vduntary  act,  or  acquiescence  in 
the  public  sale  or  use,  vt  an  abandonment  of  his  light;  or,  rather,  creates  a  disability  to 
comply  with  the  terms  and  conditions  of  the  law;  on  which  alone  the  Secretary  of  Stats 
is  anthorind  to  grant  him  a  patent  [23] 

I 

»g-|  *THIS  case  was  brought  before  the  Court,  on  a  writ  of  error 
-I  to  the  Circuit  Court  for  the  eastern  district  of  Pennsylvania. 
In  that  Court,  the  plaintifb  in  error  had  instituted  their  suit 
against  the  defendants,  fot  an  infringement  of  a  patent  right,  for  ^^an 
improvement  in  the  art  of  making  tubes  or  hose  for  conveying  air, 
water,  and  other  fluids."  The  invention  claimed  by  the  patentees, 
was  in  the  mode  of  making  the  hose  so  that  the  parts  so  joined  to- 
gether would  be  tight,  and  as  capable  of  resisting  the  pressure  as  any 
other  part  of  the  machine. 

The  bill  of  exceptions,  which  came  up  with  the  record,  contained 
the  whole  evidence  given  in  the  trial  of  the  cause  in  the  Circuit 
Court.  The  invention,  for  which  the  patent  right  was  claimed,  was 
completed  in' 1811;  and  the  letters  patent  were  obtained  in  1818. 
In  this  interval,  upwards  of  thirteen  thousand  feet  of  hose,  con- 
structed according  to  the  invention  of  the  patentees,  had  been  made 
and  sold  in  the  city  of  Philadelphia.  One  Samuel  Jenkins,  by  the 
permission  of,  and  under  an  agreement  between  the  plaintiffs  as  to 
the  price ;  had.  made  and  sold  the  hose  invented  by  the  plaintiffs,  and 
supplied  several  hose  companies  in  the  city  of  Philadelphia  with 
the  scune.  Jenkins,  during  much  of  the  time,  was  in  the  service  of 
the  plaintiffs,  and  had  been  instructed  by  them  in  the  art  of  making 
the  hose*  There  was  no  positive  evidence,  that  the  agreement  be- 
tween Jetikins  and  the  plaintiffs  in  error  was  known  to,  or  concealed 
from  the  public.  The  plaintiffs,  on  the  trial,  did  not  allege  or  offer 
evidence  to  prove  that  they  had  delayed  making  application  for  a 
patent,  for  the  purpose  of  improving  their  invention  ;  or  that  from 
1811  to  1818,  any  important  modifications  or  alterations  had  been 
made  in  their  riveted  hose.    The  plaintifiis  claimed  before  the  jury, 

12 


JANUARY  TERM,  1829.  3 

[Pennock  Sc  SeUen  w.  Dialogae.] 

that  all  the  hose  which -had  been  made  and  sold  to  the  public,  prior 
to  their  patent,  had  been  constructed  and  vended  by  Jenkins  under 
their  permission* 

Upon  the  whole  evidence  in  the  base,  the  Circuit  Court  charged 
the  jury : 

*"  We  are  clearly  of  opinion  that  if  an  inventor  makes  his  p» . 
discovery  public,  looks  on  and  permits  others  freely  to  use  it,  '- 
without  objection  or  assertion  of  claim  to  the  invention,  of  which  the 
public  might  take  notice ;  he  abandons  the  inchoate  right  to  the  ex- 
clusive use  of  the  invention,  to  which  a  patent  would  have  entitled 
him,  had  it  been  applied  for  before  such  use.  And  we  think  it  makes 
no  difference  in  the  principle,  that  the  article  so  publicly  used,  and 
afterwards  patented,  was  made  by  a  particular  individual,  who  did 
so  by  the  private  permission  of  the  inventor.  As  long  as  an  invent- 
or keeps  to  himself  the  subject  of  his  discovery,  the  public  cannot 
be  injured :  and  even  if  it  be  made  public,  but  accompanied  by  an 
assertion  of  the  inventor's  claim  to  the  discovery,  those  who  should 
make  or  use  the  subject  of  the  invention  would  at  least  be  put  Hpon 
their  guard.  But  if  the^public,  with  the  knowledge  and  the  tacit 
consent  of  the  inventor,  is  permitted  to  use  the  invention  without  op- 
position, it  is  a  fraud  upon  the  public  afterwards  to  take  out  a 
patent.  It  is  possible  that  the  inventor  may  not  have  intended  to 
give  the  benefit  of  his  discovery  to  the  public;  and  may  have  sup- 
potod  that  by  giving  permission  to  a  particular  individual  to  con- 
struct for  others  the  thing  patented,  he  could  not  be  presumed  to 
have  done  so.  But  it  is  not  a  question  of  intention,  which  is  in* 
volved  in  the  principle  which  we  have  laid  down ;  but  of  legal  in- 
ference, resulting  from  the  conduct  of  the  inventor,  and  affecting  the 
interests  of  the  public.  It  is  for  the  jury  to  say,  whether  the  evi- 
dence brings  this  case  within  the  principle  which  has  been  stated. 
If  it  does,  the  Court  is  of  opinion  that  the  plaintifis  are  not  entitled 
to  a  verdict.*' 

To  this  charge  the  plaintiff  excepted,  and  the  jury  gave  a  verdict 
for  the  defendwt. 

Mr.  Webster,  for  the  plaintiff  in  error,  contended, 

1.  That  the  invention,  being  of  such  a  nature  that  the  use  of  it, 
for  the  purpose  of  trying  its  utility  and  bringing  it  to  perfection,  must 
necessarily  be  open  and  public;  the  *implication  of  a  waiver  p^^- 
or  abandonment  of  the  right,  furnished  by  such  public  use,  is  ^ 
rebutted  by  the  circumstance  that  the  article  was  made  and  sold 
only  by  one  individual ;  and  that  individual  was  authorized  and 
permitted  so  to  do  by  the  inventors. 

2.  That  the  use  of  an  invention,  however  public,  if  it  be  by  the 
permission  and  under  the  continual  exclusive  claim  of  the  inventor, 
does  not  take  away  his  right,  except  after  an  unreasonable  lapse  of 
time,  or  gross  negligence,  in  applying  for  a  patent. 

3.  That  the  jury  should  have  been  instructed,  that,  if  they  found 
the  riveted  hose,  which  was  in  use  by  the  hose  companies,  had  been 
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all  made  and  sold  by  Jenkins,  and  by  no  one  else,  prior  to  the  grant 
of  the  patent;  and  that  he  was  permitted  by  the  inventors,  under 
their  agreement,  so  to  make  and  sell  the  same ;  that  such  use  of  the 
invention,  not  being  adverse  to  their  claim,  did  not  take  away  their 
exclusive  right,  nor  imply  an  abandonment  of  it  to  the  public. 

4.  That,  if  they  found  the  hose  had  not  been  made  or  sold,  prior 
to  the  grant  of  the  patent,  by  any  person  but  Jenkins,  then  the  giv- 
ing of  permission  to  him,  being  in  itself  an  assertion  of  claim,  was 
not  a  dedication  to  the  public  *,  and  that  the  public,  by  purchasing 
and  using  the  hose,  thus  made  by  the  piermissiOn  of  the  inventors, 
acquired  no  title  to  the  invention :  but,  on  the  contrary,  if  the  price 
paid  included  a  premium  for  the  invention,  the  public  by  so  pur- 
chasing, admitted  the  right  of  the  inventors. 

5.  That,  at  any  rate,  there  being  no  use,  by  the  public,  of  this  in- 
vention, it  should  have  been  left  to  the  jury,  to  say  whether,  under 
all  the  circumstances,  considering  the  nature  of  the  invention,  and 
the  time  necessary  to  perfect  it ;  the  plaintiffs  have  been  guilty  of 
negligence,  in  not  sooner  applying  for  a  patent. 

Mr.  Webster  stated,  that  the  question  to  be  decided  by  the  Court 
laid  within  a  narrow  compass.  The  defence  set  up  was,  that  the 
«g^    plaintiffs  had  suffered  their  invention  to  *be  used  before  their 

-I  application  for  a  patent ;  sind  had  thus  lost  all  right  to  the  ex- 
clusive use  of  it. 

The  Court  in  this  case,  would  be  called  upon  to  reverse  the  Eng- 
lish decision  relative  to  abandonments ;  for  it  was  admitted,  that 
those  cases  had  gone  to  the  whole  extent  of  the  principles  applied  to 
this  case  in  the  Circuit  CoUrt.  Those  cases  have  decided,  that  any 
public  use  of  an  invention,  even  for  experiment,  renders  it  no  longer 
a  new  machine.  In  the  Courts  of  the  United  States,  a  more  just 
view  had  been  taken  of  the  rights  of  inventors.  The  laws  of  the 
United  States  were  intended  to  protect  those  rights,  and  to  confer 
benefits ;  while  the  provisions  in  the  statute  of  England,  under  which 
patents  axe  issued,  are  exceptions  to  the  law  prohibiting  monopolies. 
Hence,  the  construction  of  the  British  statute  had  been  exceedingly 
straight  and  narrow,  and  different  from  the  more  liberal  interpreta- 
tion of  our  laws. 

By  the  decisions  of  our  Courts,  there  must  be  a  voluntary  aban- 
donment, or  negligence,  or  unreasonable  delay  in  obtaining  letters 
patent,  to  destroy  the  right  of  the  patentee.  Goodyear  vs.  Mathews, 
Paine's  Rep.  300 ;  Morris  vs.  Huntington,  lb.  348. 

The  exception  to  the  charge  of  the  Court  is,  that  the  jury  should 
nave  been  instructed  to  decide  upon  the  evidence,  whetl^sr  the  plain- 
tiff meaht  to  abandon  his  invention  by  the  permission  to  Jenkins  to 
use  it.  Jenkins  must  be  considered  as  the  private  agent  of  the  in- 
ventors ;  and  their  agreement  with  him,  under  which  he  made  the 
hose,  is  to  be  considered  rather  as  an  assertion  of  their  exclusive 
right  to  the  invention,  than  a  surrender  of  it.  By  omitting  to  leave 
to  the  jury  this  question  of  an  intention  to  abandon,  the  case  was 
erroneously  withdrawn  from  them.  The  rights  of  the  parties  also 
14 


) 


JANUARY  TERM,  1829.  6 

[PeimodL  &  SeUen  w.  Dialogae.] 

entitled  them  to  have  the  causes  of  their  delay  in  patenting  their  in- 
vention inquired  of  by  the  jury,  '^s  the  case  is  presented  on  the 
bill  of  exceptions,  the  Court  in  their  charge  undertook  to  state  the 
whole  law  of  the  subject  matter  to  the  jury ;  and  the  omission  to  in- 
struct them  on  any  one  point  is  error. 

*If  in  this  charge  of  the  Court  any  thing  is  omitted  which  p«. 
was  matter  of  law  for  the  jury,  it  is  misdirection.  '- 

In  a  case  in  Massachusetts,  said  to  be  reported  in  4  Mason's 
Rep.,  it  was  left  to  the  jury  to  decide  whether  seventeen  years'  de- 
lay could  be  accounted  for. 

Under  the  provisions  of  th»  laws  of  the  United  States,  the  right  is 
created  by  the  invention,  and  not  by  the  patent.  The  Court,  there- 
fore, may  have  misled  the  jury,  in  stating  that  the  plaintifis  allowed 
the  invention  to  be  used  The  thing  invented  was  only  permitted 
to  be  used. 

The  suggestion,  that  by  adopting  the  language  of  the  English 
statute,  the  cases  decided  in  England  upon  that  statute  are  adopted^ 
may  be  answered  by  a  reference  to  those  cases.  They  have  all 
arisen  within  a  few  years,  since  the  enactment  of  our  law ;  and,  ex- 
cept the  dictum  of  Lord  Coke  in  2d  Institute,  the  authorities  are  all 
of  modem  date. 

If  this  Court  shall  be  of  opinion,  that  as  no  instructions  were  par- 
ticularly asked  upon  the  questions  raised  here,  the  Court  below 
were  not  bound  to  notice  them  in  the  charge,  and  that  the  Court 
did  not  undertake  to  decide  the  whole  law ;  the  plaintiff  in  error  can 
*  make  out  no  case  here.  But  if  this  Court  shall  consider  the  ques- 
tions how  submitted  doubtful,  as  the  rights  of  the  plaintiffs  may  not 
have  been  fully  investigated ;  by  sending  the  case  back  to  the  Cir- 
cuit Court,  a  more  full  investigation  of  all  the  points  involved  in  it 
may  be  made. 

Mr.  Sergeant,  for  the  defendant,  insisted, 

1.  That  mere  invention  gives  no  right  to  an  exclusive  use,  unless 
a  patent  is  obtained ;  and  Uiat  if  at  a  time  when  no  right  is  infringed 
the  public  fairly  acquire  possession  of  it,  the  inventor  cannot,  by 
subsequently  obtaining  a  patent,  take  it  away. 

2.  That  the  inventor,  by  abstaining  from  getting  a  patent,  en- 
couraged the  public  to  use  the  article  freely,  and  thus  benefited  his 
own  manufactory.  And  he  is  not  at  liberty,  when  this  advantage 
is  exhausted,  to  turn  round,  and  ^endeavour  to  reach  another  ^^^ 
and  a  different  kind  of  advantage,  by  appropriating  the  use  ^ 
exclusively  to  himself. 

In  the  Circuit  where  this  cause  was  tried,  it  was  not  the  practice 
to  ask  the  Court  for  special  instructions  to  th^  jury.  After  the  evi- 
dence had  been  closed,  and  counsel  heard,  a  charge  was  given  to  the 
jury,  according  to  the  nature  of  the  case,  upon  the  points  made  by 
counsel,  or  which  might  suggest  themselves  to  the  mind  of  the  judge. 
It  was  competent,  however,  to  either  party,  after  the  charge,  to  ask 
the  opinion  of  the  Court  upon  any  point  supposed  to  hatre  been 
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omitted,  which  was  material  to  the  decision.  In  this  case,  no  such 
request  had  been  made ;  and  no^bjection  can  now  be  made  to  the 
charge,  for  any  imputed  omission.  The  only  question  was,  whether 
the  principles  laid  down  to  the  jury  for  their  guidance  were  correct, 
and  according  to  law,  in  the  particular  excepted  to. 

The  charge  must  of  course  be  considered  with  reference  to  the 
facts,  the  whole  of  which  appear  upon  the  records  The  petition  of 
the  plaintLBTs  to  the  Secretary  of  State  stated,  in  the  words  of  the  pa- 
tent law,  that  they  were  the  inventors  of  a  <^  new  and  useful  im- 
provement,*'  "  not  known  or  used  before  their  application.''  The 
<<  application"  was  made  in  July  1818»  Their  averment  therefore, 
upon  which  they  obtained  their  patent  was,  that  the  rivet  hose  was 
a  new  invention,  not  'f  known  or  used"  before  the  year  1818.  The 
facts  proved  upon  the  trial  were,  that  the  invention  had  been  com- 
pleted and  published  in  the  year  1811,  seven  years  before  the  ap- 
plication. That  during  all  that  period,  it  had  been  known  and  used 
as  common  public  property,  (and  not  as  private  property)  which 
any  one  might  use  as  publicly  known.  And  that  it  was  so  known 
and  used,  with  the  knowledge  of  those  who  now  claim  to  be  the  in- 
ventors ;  without  any  assertion  or  claim  on  their  part  of  exclusive 
property,  and  without  notice  of  intention  to  make  such  claim,  lliere 
was  not  a  single  circumstance  offered  to  Mplain  the  delay. 

There  was  an  attempt  to  show,  that  the  making  of  the  article  for 
«Q^     use,  was  limited  by  the  authority  and  permission  *of  the  plain- 

-l  tiffs,  and  thence  to  infer  that  they  did  not  intend  to  give  it  to 
the  public.  A  witness  produced  by  them,  and  the  only  person  who 
appeared  to  have  made  the  article,  declared  in  substance,  ^  that  he 
was  taught  by  the  plaintiffs  in  1811  to  make  hose ;  that  in  that  year 
he  made  a  certain  quantity  of  it  for  the  Philadelphia  Hose  Company, 
plaintiffs  being  members  of  the  committee ;  and  that  by  permission 
of  the  plaintiffs  he  made  about  thirteen  thousand  feet  of  hose,  for 
different  hose  companies,  from  1811  to  the  time  of  granting  the  pa- 
tent" 

Thus,  in  point  of  fact,  nearly  two  miles  and  a  half  in  length  of 
hose,  had  be^i  made  at  different  times  in  the  course  of  seven  years 
before  the  patent ;  and  had  been  sold  to  different  hose  companies  ^ 
not  to  experiment  with,  in  order  to  bring  the  invention  to  perfection ; 
but  for  public  use,  as  a  thing  already  completed,  and  adapted  for 
the  purpose  of  arresting  the  ravages  of  fire.  It  was  so  used^  and 
from  the  year  1811  to  the  year  1818,  it  was  never  materially  altered 
or  improved.  The  thing  patented  in  1818  was  precisely  the  thing 
invented,  completed  and  used  in  1811. 

Were  the  plaintiffs,  under  these  circumstances,  entitled  to  a  pa- 
tent? or  could  a  patent,  thus  obtained,  be  supported?  The  author- 
ities upon  the  subject  are  decisive.  He  did  not  admit  that  the 
weight  of  judicial  or  legal  opinion  in  England  was  lessened  by  the 
supposed  difference  in  the  policy  of  the  two  countries,  or  that  in 
fact  any  such  difference  existed.  It  was  true,  that  the  process  or 
mode  of  legislation  was  varied  according  to  the  existing  state  of 
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things.  The  statute  of  James  was  made  to  abolish  monopolies ; 
but  it  saved,  by  exception;  the  rights  of  the  inventors  of  new  and 
useful  inventions,  who  had  before  enjoyed  exclusive  privileges 
The  Constitution  of  the  United  States  and  the  act  of  Congress,  on 
the  contrary,  having  no  monopoUes  to  deal  with,  created  exclusive 
privileges  in  favour  df  the  same  description  of  persons.  The  on 
preserved  to  them  a  pre-existing  monopoly,  and  the  other  conferred 
it  upon  them.  Both  were  influenced  b/  the  merits  of  the  inventor, 
a.nd  the  public  advantage  of  encouraging  inventive  genius.  And  they 
were  ^equally  influenced  by  these  considerations;  for  it  required  p* ,  ^ 
at  least  as  sjtrong  a  sense  of  their  just  claims  to  distinction,  to  v 
except  new  and  useful  inventions  from  the  statutory  odium  and 
denunciation  of  monopolies,  as  it  did  to  confer  upon  them  the  bene- 
fits of  monopoly  by  direct  enactment.  There  was  no  reason,  there- 
fore, why  the  judicial  construction  of  the  ^statute  of  James,  (from 
which  our  act  6f  Congress  was  ia  this  respect  copied,)  which  had 
become,  as  it  were,  incorporated  with  and  part  of  the  statute, 
should  not  be  as  much  respected  as  in  the  instance  of  any  other 
statute.  The  adoption  of  the  language  of  the  statute,  was  the 
adoption  also  of  its  settled  interpretation.  It  could  liot  sUrely  be 
insisted  that  England  was  wantnig  in  intelligence  to  discern  the 
value  of  genius,  or  in  liberality  to  reward  it ;  or  that  there  was  a 
prevailing  bias  in  her  judiciary  towards  an  unjust  restriction  of  the 
rights  of  meritorious  inventors.  The  sentiment  of  the  nation,  and 
the  government,  in  all  its  branches,  was  the  opposite  of  this. 

Before  referring  to  ,the  cases,  it  might  be  well,  however,  to  ex* 
amine  the  matter  a  little  upon  principle.  What  is  the  right  of  an 
inventor  ?  It  is  the  right  given  to  him  by  the  law,  to  apply  for  and 
obtain  a  patent  for  his  invention.  The  patent,  when  duly  obtained, 
secures  to  him  the  exclusive  enjoyment.  Has  he  any  other  right 
before  he  obtains  a  patent  than  the  ono  just  stated  ?  It  is  obvious 
that  he  has  not.  Thi^,  then,  is  what  the  learned  judge,  in  his  charge, 
styles,  with  peculiar  aptness,  an  inchoate  right ;  that  is,  a  right  to 
have  a  title  upon  complying  with  the  terms  and  conditions  of  the 
law.  It  is  like  an  inchoate  right  to  land,  or  an  inceptive  right  to 
land,  well  known  in  some  of  the  states,  and  everywhere  accom- 
panied with  the  condition,  that  to  be  made  available,  it  must  be 
prosecuted  with  due  diligence,  to  the  consummation  or  completion 
of  the  title.  If  the  condition  be  not  complied  with,  the  right  is 
abandoned  or  lost,  and  the  rights  of  others  are  let  in.  The  aban- 
donment is  not  a,  question  of  intention  of  the  party^  but  it  is  the 
legal  construction  of  his  slcts  or  omissions. 

Had  the  plaintifiis  ever  such  an  inchoate  right  ?  *  According  ^^ 
to  the  opinion  of  the  judge,  they  undoubtedly  had  such  a  right  ^ 
by  their  inventioh  in  1811.  Then  they  could  have  made  out  the 
case  required  by  the  first  section  of  the  Act  of  Congress ;  they 
could  have  stated  with  truth,  4hat  the  thiilg  invented  '<was  i^ot 
known  or  used  before  their  appUcatioil.''  But  in  the  year  1818  it 
was  no  longer  true.  It  might  be  stated,  but  it  could  not  be  truly 
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Stated.  They  were  unable  to  comply  with  the  condition  of  law^ 
For,  if  the  inventor^  as  was  the  case  here,  voluntarily  permit  his 
invention  to  be  known  and  used,  as  a  thing  not  intended  to  be 
patented,  bow  can  he  make  this  statement  ?  By  so  doing,  he 
abandons  his  inchoate  right;  he  proclaims  to  the  world  that  he  does 
not  mean  to  secure  it  by  patent,  and  every  one  is  at  liberty  to  con- 
sider it  abandoned;  because  every  one  acquainted  with  the  law 
knows  that  he  has  incurred  a  disability.  This  is  the  inevitable 
legal  construction  of  his  conduct^  and  is  altogether  independent  of 
his  intention ;  unless  we  suppose  the  act  to  be  guilty  of  the  ab- 
surdity of  requiring  that  to  be  stated  which  it  does  oot  require  to  be 
true.  .       ' 

But  the  terms  of  the  act  are  in  this  respect  too  plain  to  admit  of 
a  doubt.  Suppose  an  applicant  should  state,  that  his  indention  had 
been  known  and  used  for  seven  years  before  his  application,  could 
he  obtain  a  patent  ?  Suppose  he  should  state,  that  he  had  always 
intended  to  reserve  to  himself  a  right  to  obtain  a  patent,  would  that 
help  him  ?  Or,  if  he  should  state  that  it  had  been  so  known  and 
used  only  by  his  permission  ?  The  language  of  the  act  is  plain 
and  imperative.  There  is  no  scope  for  interpretation.  The  pre- 
scribed condition  is  express.  And  there  is  no  doubt  that  it  was  the 
intention  of  Congress  to  refer  to  the  <^  application,"  as  the  period 
before  which  the  thing  was  not  known  or  used ;  for  in  the  sub- 
sequent act  of  17th  April,  1800,  conferring  the  privileges  of  the 
patent  law  upon  resident  aliens,  the  same  word  is  used  for  (he 
same  purpose.  And  it  is  declared  that  the  patent  shall  be  void  if 
the  thing  patented  was  known  or  used  before  the  application.  Act 
of  17th  April,  1800,  section  1. 

*  1 21  ^^^i^  not  contended,  that  if  the  invention  should  be  pirated, 
^  the  use  or  knowledge,  obtained  by  the  piracy,  or  otherwise 
obtained  without  the  -knowledge  or  consent  and  without  the  fault  of 
the  inventor ;  would  bar  him  from  getting  a  patent.  Nor  is  it  con- 
tended that  his  own  knowledge  and  use  would  be  a  bar.  The  latter 
is  a  necessary  exception  out  of  the  generality  of  the  terms  of  the 
law,  because  every  inventor  must  know  his  invention,  and  must 
use  it  to  the  extent  of  ascertaining  its  usefulness,  before  he  applies 
for  a  patent.  The  former  is  a  case  where  there  is  no  fault  on  the 
part  of  the  inventor.  But  it  is  contended,  that  the  inventor  who 
means  to  rely  upon  a  patent  ^must  make  his  application  within  a 
reasonable  time;  and  that  if  he  permit  his  invention  to  be  publicly 
known  and  used  before  he  applies,  he  cannot  obtain  a  patent.  He 
abandons  his  right,  if  he  sell  it  for  public  use  himself,  and,  a  fortiori, 
if  he  permit  another  so  to  sell  it 

There  is  a  cautious  intimation  in  the  charge,  that  possibly  there 
might  be  sootie  saving  efficacy  in  accompanying  the  use  with  an 
assertion  of  claim  by  the  inventor.  And  it  is  also  put  as  a  circum- 
stance against  the  plaintiffs  (which  was  clearly  in  evidence)  that 
there  was  no  such  assertion  or  notice.  The  charge  is  therefore  ap* 
plicable  only  to  a  case  of  unqualified  public  iise,  without  notice  or 
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assertion  of  claim.  That  such  a  notice  would  be  available,  or  that 
there  can  be  any  other  assertion  of  claim  than  the  legal  assertion  by 
applying  for  a  patent ;  are  propositions  which  it  is  not  now  neces- 
sary to  examine.  They  ^ere  not  affirmatively  laid  down  by  the 
Court,  nor  otherwise  adverted  to  than  for  the  purpose  of  showing 
that  the  facts  did  not  entitle  the  plaintiffs  to  the  benefit  of  them. 
They  cannot  therefore  complain.  Whether  such  assertions  or  no- 
tice, contradicted  by  the  acts  of  the  inventor,  will  be  available,  is  a 
question  not  decided  below.  Certain  it  is,  that  a  secret  permission 
given  to  their  own  agent,  can  no  more  be  an  assertion  or  notice, 
than  a  resolution  locked  up  in  their  own  breasts. 

The  construction  contended  for  is  in  accordance  with  the  policy 
of  the  law.  Patents  are  intended  to  be  granted  *for  a  limited  p«.  <. 
time,  beginning  with  the  invention.  He  who  asks  for  one  ^ 
must  describe  his  invention  with  such  certainty  as  will  insure  to 
the  public  its  use,  when  the  patent  expires  *,.  and  at  the  expiration 
of  the  time,  the  thing  invented  is  public  property.  The  inventor,  to 
enjoy  its  benefits,  must  place  his  whole  reliance  upon  it.  Is  it  com- 
petent for  him,  then,  to  secure  to  himself  the  advantages  of  his  own 
peculiar  knowledge  and  skill,  as  long  as  these  will  avail  him,  and 
when  they  are  exhausted,  to  apply  for  a  patent  ?  There  are  many 
inventions,  the  secret  of  which  is  not  at  once  discoverable  from  an 
inspection  of  the  thing  invented.  The  inventor  may  keep  that  as 
long  as  he  can.  He  may  have  extraordinary  skill  or  methods  of 
working  which  will  enable  him  to  keep  the  market  to  himself.  May 
he  enjpy  these  exclusive  privileges  for  seven  years,  and  then  obtain 
a  patent  for  fourteen  more  ?  He  would  then  have  the  exclusive  use 
for  twenty-one  years.  If  for  seven,  why  not  for  fourteen,  or  twenty- 
one,  or  any  other  assignable  time  ?  The  moment  that  his  invention 
comes  into  the  most  common  or  public  use,  is  the  moment  when  he 
applies  for  a  patent.  When  the  public  have  fully  got  possession  of 
it,  he  seeks  to  withdraw  it  from  the  common  stock  and  appropriate 
it  to  himself.  This  is  directly  contrary  to  the  design  of  the  law.  It 
extends  the  term,  and  inverts  the  order  of  proceeding.  The  incon- 
veniences would  be  very  great.  Those  who  were  engaged  in  mak- 
ing the  article  must  stop.  Those  who  had  arranged  for  making  it 
must  abandon  their  arrangements.  Those  who  had  employed  their 
time  in  learning  to  make  it  must  lose  their  time  and  their  labour. 
And  even  a  bona  fide  inventor,  who  had  discovered  the  same  thing 
by  his  own  study  and  experiments,  would  be  deprived  of  the  fruits 
of  his  ingenuity  and  exertions.  And  why?  Simply  because  the 
first  in ventor.did  not  choose  sooner  to  take  out  a  patent,  as  he  might 
have  done.>  The  conditions  of  the  law  being  such  as  he  can  com- 
ply with,  and  ought  to  comply  with ;  he  postpones  a.  compliance 
for  his  own  profit,  and  leads  the  community  into  an  injurious  error. 
If  it  be  *designed,  it  is  a  wrong.  If  it  be  without  design,  it  j-^. . 
is  negligence.  Ought  he  to  be  benefited  by  his  own  wrong  or  *• 
negligence  ? 

The  authorities  are  against  him.     He  cited  3  Inst.  184.  Wood  vs, 
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Zimmer,  1  Holt's  N.  P.  Rep.  58.  Whittemore  vs.  Cutter,  1  Gall. 
4S2 :  and  referred  to  Evans  vs.  Eaton,  1  Peters'  C.  C.  Rep.  34S. 
Thompson  vs.  Haight,  1  U.  S.  Law  Journal,  568. 

He  then  examined  the  several  points  stated  for  the  defendant, 
contending  that  some  of  them  were  unsupported  by  the  facts,  and 
others  by  the  law.  Under  the  second  he  argued  that  there  had 
been  an  "  unreasonable  lapse  of  time,"  and  "  gross  negligence." 
That  seven  years  (the  period  here)  unexplained  were  beyond  all 
reasonable  bounds. 

He  contended,  also,  that  due  diligence,  where  there  were  no  cir- 
cumstances of  explanation,  was  a  question  of  law ;  and  that  it  cx)n- 
sisted  in  applying  for  a  patent  as  soon  after  the  invention  was  com- 
pleted as  could  reasonably  be  done:  and,  finally,  that  due  diligence 
required  that  the  application  should  be  made  before  the  thing  in- 
vented was  publicly  known  and  used  with  the  consent  of  the 
inventor. 

Mr,  Justice  Stort  delivered  the  opinion  of  the  Court. 

This  is  a  writ  of  error  to  the  Circuit  Court  of  Pennsylvania. 
The  original  action  was  brought  by  the  plaintiffs  in  error  for  an 
asserted  violation  of  a  patent,  grstnted  to  them  on  the  6th  of  July 
1818,  for  a  new  and  useful  improvement  in  the  art  of  making  leather 
tubes  or  hose,  for  conveying  air,  water,  and  other  fluids.  The  cause 
was  tried  upon  the  general  issue,  and  a  verdict  was  found  for  the 
defendant,  upon  which  judgment  passed  in  his  favour;  and  the 
correctness  of  that  judgment  is  now  in  controversy  before  this 
Court. 

At  the  trial,  a  bill  of  exceptions  was  taken  to  an  opinion  delivered 
by  the  Court,  in  the  charge  to  the  jury,  as  follows,  viz :  "  That  the 
law  arising  upon  the  case  was,  that  if  an  inventor  makes  his  dis- 
covery public,  looks  on  and  permits  others  freely  to  use  it,  without 
objection  or  assertion  of  claim  to  the  invention,  of  which  the  public 
«. -1  might  take  notice,  he  abandons  *the  inchoate  right  to  thee:s- 
-1  elusive  use  of  the  invention,  to  which  a  patent  would  have 
entitled  him  had  it  b^en  applied  for  before  such  use.  And,  that  it 
makes  no  difference  in  the  principle,  that  the  article  so  publicly  used, 
and  afterwards  patented,  was  made  by  a  particular  individual,  who 
did  so  by  the  private  permission  of  the  inventor.  And  thereupon, 
the  judge  did  charge  the  jury,  that  if  the  evidence  brings  the  case 
within  the  principle  which  had  been  stated,  the  Court  were  of 
opinion  that  the  plaintiffs  were  not  entitled  to  a  verdict." 

The  record  contains,  imbodied  in  the  bill  of  exceptions,  the  whole 
of  the  testimony  and  evidence  offered  at  the  trial,  by  each  party,  in 
support  of  the  issue.  It  is  very  voluminous,  and  as  no  exception 
was  taken  to  its  competency,  or  sufliciency,  either  generally  or  for 
any  particular  purpose,  it  is  not  properly  before  this  Court  for  con- 
sideration, and  forms  an  expensive  and  unnecessary  burden  upon 
the  record.  This  Court  has  had  occasion  in  many  cases  to  express 
its  regret,  on  account  of  irregular  proceedings  of  this  nature.    There 
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wais  not  the  slightest  necessity  of  putting  any  portion  of  the  evidence 
in  this  case  upon  the  record,  since  the  opinion  of  the  Court  deliver^ 
to  the  jury  presented  a  general  principle  of  law^  and  the  application 
of  the  evidence  to  it  was  left  to  the  jury. 

In  the  argument  at  the  bar  much  reliance  has  been  placed  upon 
this  evidence  by  the  counsel  for  both  parties.  It  has  been  said  on 
behalf  of  the  defendants  in  error,  that  it  called  for  other  and  expla- 
natory directions  from  the  Court/ and  that  the  omission  of  the  Court 
to  give  them  in  the  charge  furnishes  as  good  ground  for  a  reversal, 
as  it  would  have  furnished  in  the  Court  below  for  a  new  trial. 
But  it  is  no  ground  of  reversal  that  the  Court  below  omitted  to  give 
directions  to  the  jury  upon  any  points  of  law,  which  might  arise  in 
the  cause,  where  it  was  not  requested  by  either  party  at  the  trial. 
It  is  sufficient  for  us  that  the  Court  has  given  no  erroneous  direc- 
tions. If  either  party  deems  any  point  presented  by  the  evidence 
to  be  omitted  in  the  charge,  it  is  competent  for  such  party  to  require 
an  opinion  from  the  Court  upon  that  point  If  he  does  not,  it  is  a 
waiver  of  it.  *The  Court  cannot  be  presumed  to  do  more,  in  r, ,  g 
ordinary  cases,  than  to  express  its  opinion  upon  the  ques-  *- 
tions,  which  the  parties  themselves  have  raised  at  the  trial. 

On  the  other  hand,  the  counsel  tor  the  defendant  in  error  has 
endeavoured  to  extract  from  the  same  evidence  strong  confirmations 
of  the  charge  of  the  Court.  But,  for  the  reason  already  suggested, 
the  evidence  must  be  laid  out  of  the  case,  and  all  the  reasoning 
founded  on  it  fells. 

The  single  question  then  is,  whether  the  charge  of  the  Court  was 
correct  in  point  of  law.  It  has  not  been,  and  indeed  cannot  be 
denied,  that  an  inventor  may  abandon  his  invention,  and  surrender 
or  dedicate  it  to  the  public.  This  inchoate  right,  thus  once  gone, 
cannot  afterwards  be  resumed  at  his  pleasure;  for,  where  gifts  ar» 
once  made  to  the  public  in  this  way,  they  become  absolute.  Thus, 
if  a  man  dedicates  a  way,  or  other  easement  to  the  public,  it  is  sup- 
posed to  carry  with  it  a  permanent  right  of  user.  The  question, 
which  generally  arises  at  trials  is  a  question  of  fact,  rather  than  of 
law;  whether  the  acts  or  acquiescence  of  the  party  furnish  in  the 
given  case  satisfactory  proof  of  an  abandonment  or  dedication  of 
the  invention  to  the  public.  But  when  all  the  facts  are  given,  there 
does  not^  seem  any  reason  why  the  Court  may  not  state  the  legal 
conclusion  deducible  from  them.  In  this  view  of  the  matter,  the 
only  question  would  be,  whether,  upon  general  principles,  the  facts 
stated  by  the  Court  would  justify  the  conclusion. 

In  the  case  at  bar,  it  is  unnecessary  to  consider,whether  the  facts 
stated  in  the  charge  of  the  Court  would,  upon  general  principles, 
urarrant  the  conclusion  drawn  by  the  Court,  independently  of  any 
statutory  provisions;  because,  we  are  of  opinion  that  the  proper 
answer  depends  upon  the  true  exposition  of  the  act  of  CongreiB, 
under  which  the  present  patent  was  obtained.  The  Constitution  of 
the  United  States  has  declared,  that  Congress  shall  have  power  ^^to 
promote  the  progress  of  science  and  useful  arts,  by  securing  for 
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limited  times,  to  authors  and  inventors,  the  exclusive  right  to  their 
respective  writings  and  discoveries."  It  contemplates,  therefore, 
«..^     that  this  exclusive  right  shall  exist  but  *for  a  limited  period, 

-'  and  that  the  period  shall  be  subject  to  the  discretion  of  Con* 
gress.  The  patent  act,  of  the  2 1  st  of  February,  1 793,  en.  1 1 ,  prescribes 
the  terms  and  conditions  and  manner  of  obtaining  patents  for  inven- 
tions; and  proof  of  a  strict  compliance  with  them  lies  at  the  foundation 
of  the  title  acquired  by  the  patentee.  The  first  section  provides,''That 
when  any  person  or  persons,  being  a  citizen  or  citizens  of  the  United 
States,  shall  allege  that  he  or  they  have  invented  any  new  or  useful 
art,  machine,  manufacture,  or  composition  of  matter,  or  any  new  or 
useful  improvement  on  any  art,  machine,  or  composition  of  matter, 
not  known  or  used  before  the  application;  and  shall  present  a  peti- 
tion to  the  Secretary  of  State,  signifying  a  desire  of  obtaining  an 
exclusive  property  in  the  same,  and  praying  that  a  patent  may  be 
granted  therefor;  it  shall  and  may  be  lawful  for  the  said  Secretary 
of  State  to  cause  letters  patent  to  be  made  out  in  the  name  of  the 
United  States,  bearing  teste  by  the  President  of  the  United  States, 
reciting  the  allegations  and  suggestions  of  the  said  petition,  and 
giving  a  short  description  of  the  said  invention  or  discovery,  atid 
thereupon  granting  to  the  said  petitioner,  &c.  for  a  term  not  exceed- 
ing fourteen  years,  the  full  and  exclusive  right  and  liberty  of  mak- 
ing, constructing,  using,  and  vending  to  others  to  be  used,  the  said 
invention  or  discovery,  &c.'*  The  third  section  provides, "  That 
every  inventor,  before  he  can  receive  a  patent,  shall  swear,  or  affirm, 
that  he  does  verily  believe  that  he  is  the  true  inventor  or  discoverer 
of  the  art,  machine,  or  improvement  for  which  he  solicits  a  patent." 
The  sixth  section  provides  that  the  defendant  shall  be  permitted  to 
give  in  defence,  to  any  action  brought  against  him  for  an  infringe- 
ment of  the  patent,  among  other  things,<<  That  the  thing  thus  secured 
by  patent  was  not  originally  discovered  by  the  patentee,  but  had 
Deen  in  use,  or  had  been  described  in  some  public  work,  anterior  to 
the  supposed  discovery  of  the  patentee."  ^ 

These  are  the  only  material  clauses  bearing  upon  tho  question 
now  before  the  court;  and  upon  the  construction  of  them,  there  has 
n.^^  been  no  inconsiderable  diversity  of  *opinion  entertained 
^     among  the  profession,  in  oases  heretofore  litigated. 

It  is  obvious  to  the  careful  inquirer,  that  many  of  the  provisions 
of  our  patent  act  are  derived  from  the  principles  and  practice^which 
have  prevailed  in  the  construction  of  that  of  England.  It  is  doubt- 
less true,  as  has  been  suggested  at  the  bar,  that  where  English  sta- 
tutes, such,  for  instance,  as  the  statute  of  frauds,  and  the  statute  of 
limitations,  have  been  adopted  into  our  own  legislation,  the  known 
and  settled  construction  of  those  statutes  by  Courts  of  law  has  been 
considered  as  silently  incorporated  into  the  acts,  or  has  been  received 
with  all  the  weight  of  authority.  Strictly  speaking,  that  is  not  the 
case  in  respect  to  the  English  statute  of  monopolies,  which  contains 
an  exception  on  which  the  grants  of  patents  for  inventions  have  is- 
sued in  that  country.  The  language  of  that  clause  of  the  statute  i^ 
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not,  as  we  shall  presently  see,  identical  with  ours.  But  the  construc- 
tion of  it  adopted  by  the  English  Courts,  and  the  principles  and  prac- 
tice which  have  long  regulated  the  grants  of  their  patents,  as  they 
must  have  been  known  and  are  tacitly  referred  to  in  some  of  the 
provisions  of  our  own  statute,  afford  materials  to  illustrate  it. 

By  the  very  terms  of  the  first  section  of  bur  statute,  the  Secretary 
of  State  is  authorised  to  grant  a  patent  to  any  citizen  applying  for 
the  same,  who  shall  allege  that  he  has  invented  a  new  and  useful 
art,  machine,. &c.  &c.  "not  known  or  used  before  the  application." 
The  authority  is  a  limited  one,  and  the  party  must  bring  himself 
within  the  ternis,  before  he  can  derive  any  title  to  demand,  or  to  hold 
a  patent.  What  then  is  the  true  meaning  of  the  words  "  not  known 
or  used  before  the  application  ?''  They  cannot  mean,that  the  thing 
invented  was  not  known  or  used  before  the  application  by  the  invent- 
or himself,  for  that  would  be  to  prohibit  him  from  the  only  means 
of  obtaining  a  patent.  The  use,  as  well  as  the  knowledge  of  his  in- 
vention, must  be  indispensable  to  enable  him  to  ascertain  its  com- 
petency ^to  the  end  proposed,  as  well  as  to  perfect  its  component 
parts.  The  words,  then,  to  have  any  rational  interpretation,  must 
*mean,  not  known  or  used  by  others  before  the  application.  ^^.^ 
But  how  known  or  used?  If  it  were  necessary,  as  it  well  L 
might  be,  to  employ  others  to  assist  in  the  original  structure  or  use 
by  the  inventor  himself,  or  if  before  his  application  for  a  patent  his 
invention  should  be  pirated  by  another,  or  used  without  his  consent, 
it  can  scarcely  be  supposed  that  the  legislature  had  within  its  con- 
templation such  knowledge  or  use. 

We  think,  then,  the  true  meaning  must  be,  not  known  or  used  by 
the  public  before  the  application.  And,  thus  construed>  there  is 
much  reason  for  the  limitation  thus  imposed  by  the  act.  While  one 
great  object  was,  by  holding  out  a  reasonable  reward  to  inventors 
and  giving  them  an  exclusive  right  to  their  inventions  for  a  limited 
period,  to  stimulate  the  efforts  of  genius ;  the  main  object  was  "  to 
promote  the  progress  of  science  and  useful  arts ;"  and  this  could  be 
done  best,  by  giving  the  public  at  large  a  right  to  make,  construct, 
nse,  and  vend  the  thing  invented,  at  as  early  a  period  as  possible, 
having  a  due  regard  to  the  rights  of  the  inventor.  If  an  inventor 
should  be  permitted  to  hold  back  from  the  knowledge  of  the  public 
the  secrets  of  his  invention ;  if  he  should  for  a  long  period  of  years 
retain  the  monopoly,  and  make,  and  sell  his  invention  publicly,  and 
thus  gather  the  whole  profits  of  it,  relying  upon  his  superior  skill 
and  knowledge  of  the  structure;  and  then,  and  then  only,  when  the 
danger  of  competition  should  force  him  to  sec^ure  the  exclusive  right, 
he  should  be  allowed  to  take  out  a  patent,  and  thus  exclude  the  pub- 
lic from  any  farther  use  than  what  should  be  derived  under  it  during 
his  fourteen  years ;  it  would  materially  retard  the  progress  of  science 
and  the  useful  arts,  and  give  a  premium  to  those,  who  should  be 
least  prompt  to  communicate  their  discoveries. 

A  provision,  therefore,  that  should  withhold  from  dn  inventor 
the  privilege  of  an  exclusive  right,  unless  he  should,  as  early  as  he 
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should  allow  the  public  use,  put  the  public  in  possession  of  his 
secret,  and  commence  the  running  of  the  period  that  should  limit 
that  right,  would  not  be  deemed  unreasonable.  It  might  be  ex- 
^201  P^^^^^  ^^  ^^^  ^  place  in  a  *wise  prospective  legislation  on 
J  such  a  subject.  If  it  was  already  found  in  the  jurispru- 
dence of  the  mother  country,  and  had  not  been  considered  inconve- 
nient there,  it  would  not  be  unnatural  that  it  should  £nd  a  place  in 
our  own. 

Now,  in  point  of  fact,  the  statute  of  21  Jac.  ch.  3,  commonly  call- 
ed the  statute  of  monopolies,  does  contain  exactly  such  a  provision. 
That  act,  after  prohibiting  monopolies  generally,  contains,  in  the 
sixth  section,  an  exception  in  favour  of  <<  letters  patent  and  grants 
of  privileges  for  fourteen  years  or  under,  of  the  sole  working  or  mak- 
ing of  any  manner  of  new  manufactures  within  this  realm,  to  the 
true  and  first  inventor  and  inventors  of  such  manufactures,  which 
others,  at  the  time  of  making  such  letters  patent  and  grants,  shall 
not  use."  Lord  Coke,  in  his  commentary  upon  this  clause  or  pro- 
viso, (3  Inst.  184,)  says  that  the  letters  patent  ^^must  be  of  such 
manufactures,  which  any  other  at  the  time  of  making  such  letters 
patent  did  not  use ;  for  albeit  it  were  newly  invented,  yet  if  any 
other  did  use  it  at  th&  making  of  the  letters  patent,  or  grant  of  the 
privilege,  it  is  declared  and  enacted  to  be  void  by  this  act.''  The 
use  here  referred  to  has  always  been  understood  to  be  a  public  use, 
and  not  a  private  or  surreptitious  use  in  fraud  of  the  inventor. 

In  the  case  of  Wood  vs.  Zimmer,  1  Holt's  N.  P.  Rep.  58,  this  docr 
trine  was  fully  recognised  by  Lord  Chief  Justice  Gibbs.  There, the 
inventor  had  suffered  the  thing  invented  to  be  sold,  and  go  into  pub- 
lic use  for  four  months  before  the  grant  of  his  patent ;  and  it  was 
held  by  the  Court,  that  on  this  account  the  patent  was  utterly  void. 
Lord  Chief  Justice  Gibbs  said,  ^  To  entitle  a  man  to  a  patent,  the 
invention  must  be  new  to  the  world.  The  public  sale  of  that  which 
is  afterwards  made  the  subject  of  a  patent,  though  sold  by  the  in^^ 
ventor  only,  makes  the, patent  void."  By  "invention,"  the  learned 
judge  undoubtedly  meant,  as  the  context  abundantly  shows,  not  the 
abstract  discovery,  but  the  thing  invented  \  not  the  new  secret  prin- 
ciple, but  the  manufacture  resulting  from  it 

^^  - ,  The  words  of  our  statute  are  not  identical  with  those  of  *the 
^  statute  of  James,  but  it  can  scarcely  admit  of  doubt,  that  they 
must  haye  been  within  the  contemplation  of  those  by  whom  it  was 
framed,  as  well  as  the  constnictioh,which  had  been  put  upon  them 
by  Lord  Coke.  Biit  if  there  were  no  such  illustrative  comment,  it  is 
difficult  to  conceive,how  any  other  interpretation  could  fairly  be  put 
upon  these  words.  We  are  not  at  liberty  to  reject  words,which  are 
sensible  in  the  place  where  they  occur,  merely  bejcause  they  may  be 
thought,  in  some  cases,  to  import  a  hardship,  or  tie  up  beneficial 
rights  within  very  close  limits.  If  an  invention  is  used  by  the  pub- 
lic, with  the  consent  of  the  inventor,  at  the  time  of  his  application 
for  a  patent,  how  can  the  Court  say,  that  his  case  is,  nevertheless, 
such  as  the  act  was  intended  to  protect  ?  If  such  a  public  use  is  not 
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a  use  within  the  meaning  of  the  statute,  what  other  use  is  ?  If  it  be 
a  use  within  thfi  meaning  of  the  statute,  how  can  the  Court  extract 
the  case  from  its  operation,  and  support  a  patent,  where  the  sug- 
gestions of  the  patentee  are  not  true^  and  the  conditions,  on  which 
alone  the  grant  was  authorised  to  be  madQ,  do  not  exist  ?  In  such 
a  case,  if  the  Court  could  perceive  no  reason  for  the  restrictions,  the 
will  of  the  legislature  must  still  be  obeyed.  It  cannot  and  ought 
not  to  be  disregarded,  where  it  plainly  applies  to  the  case.  But  if 
the  restriction  may  be  perceived  to  have  a  foundation  in  sound 
policy,  and  be  an  effectual  nieans  of  accomplishing  the  legislative 
objects,  by  bringing  inventions  early  into  public  and  unrestricted 
use ;  and,  above  all,  if  such  policy  has  been  avowed  and  acted  upon 
in  like  cases  in  laws  having  similar  objects ;  there  is  very  urgent 
reason  to  suppose,  that  the  act  in  those  terms  imbodies  the  real 
legislative  intent,  and  ought  to  receive  that  construction.  It  is  not 
wholly  insignificant  in  this  point  of  view,  that  the  first  patent  act 
passed  by  Congress  on  this  subject,  (act  of  1790,  ch.  34,  [ch.  7,) 
which  the  present  act  repeals,  uses  the  words  <'  not  known  or  used 
before,''  without  adding  the  words  'Hhe  application  ;"  an(j[  in  con- 
nexion with  the  structure  of  the  sentence  in  which  they  stand,  might 
have  been  referred  either  to  the  time  of  the  invention,  or  of.  the  ap- 
plication. The  addition  of  the  *latter  words  in  the  patent  p^^^^ 
act  of  1793,  must,  therefore,  have  been  introduced,  ex  indus-  ^ 
tria,  and  with  the  cautious  intention  to  clear  away  a  doubt,  and  fix 
the  original  and  deliberate  meaning  of  the  legislature. 

The  act  of  the  17th  of  April,  1800,  ch.  2S^  which  extends  the  pri- 
vileges of  the  act  of  1793  to  inventors  who  are  aliens;  contains  a 
proviso,  declaring  "  that  every  patent  which  shall  be  obtained  pur- 
suant to  the  act  for  any  invention,  art  or  discovery,  which  it  shall 
afterwards  appear  had  been  known  or  used  previous  to  such  appli- 
cation for  a  patent,  shalt  be  void."  This  proviso  certainly  fortifies 
the  construction  of  the  act  of  1793,  already  asserted;  for  there  is  not 
any  reason  to  suppose,  that  the  legislature  intended  to  confer  on 
aliens  privileges  essentially  different  from  those  belonging  to  citi- 
zens. On  the  contrary,  the  enacting  clause  of  tlie  act  of  1800  pur- 
ports to  put  both  oxi  the  same  footing ;  and  the  proviso  seems  added 
as  a  gloss  or  explanation  of  the  original  act 

The  only  real  doubt,  which  has  arisen  upon  this  exposition  of  the 
statute,  has  been  created  by  the  words  of  the  sixth  section  already 
quoted.  That  section  admits  the  party  sued  to  give  in  his  defence 
as  a  bar,  that  <^  the  thing  thus  secured  by  patent  was  not  originally 
discovered  by  the  patentee,  but  had  been  in  use  anterior  to  the  sup- 
posed discovery  of  the  patentee."  It  has  been  asked,  if  the  legisla- 
ture intended  to  bar  the  party  from  a  patent  in  consequence  of  a 
mere  prior  use,  although  he  was  the  inventor^  why  were  not  the 
words  "  anterior  to  the  application"  substituted,  instead  of  "  anterior 
to  the  supposed  discovery  ?"  If  a  mere  use  of  the  thing  invented  bo- 
fore  the  application  were  sufficient  to  bar  the  right;  then,  although 
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the  party  may  have  been  the  first  and  true  inventor,  if  another  per- 
son, eitlier  innocently  as  a  second  inventor,  or  piratically,  were  to 
use  it  without  the  knowledge  of  the  first  inventor,  his  right  would 
be  gone.  In  respect  to  a  use  by  piracy,  it  is  not  clear  that  any  such 
fraudulent  use  is  within  the  intent  of  the  statute;  and  upon  general 
principles  it  might  well  be  held  excluded.  In  respect  to  the  case  of 
*»2o-|     *  second  invention,  it  is  questionable  *at  least,  whether,  if  by 

*  -I  such  second  invention  a  public  use  was  already  acquired,  it 
could  be  deemed  a  case  within  the  protection  of  the  act.  If  the 
public  were  already  in  possession  and  qommon  use  of  an  invention 
fairly  and  without  fraud,  there  might  be  sound  reason  for  presum- 
ing, that  the  legislature  did  not  intend  to  grant  an  exclusive  right  to 
any  one  to  monopolize  that  which  was  already  common.  There 
would  be  no  quid  pro  quo ;  no  price  for  the  exclusive  right  or  mo- 
nopoly conferred  upon  the  inventor  for  fourteen  years. 

Be  this  as  it  may,  it  is  certain  that  the  sixth  section  is  not  neces- 
sarily repugnant  to  the  construction  which  the  words  of  the  first 
section  require  and  justify.  The  sixth  section  certainly  .does  not 
enumerate  all  the  defences  which  a  party  may  make  in  a  suit 
brought  against  him  for  violating  a  patent.  One  obvious  omission 
is,  where  he  uses  it  under  a  license  or  grant  from  the  inventor.  The 
sixth  section^in  the  clause  under  consideration,  may  well  be  deemed 
merely  affirmative  of  what  would  be  the  result  from  the  general 
principles  of  law  applicable  to  other  parts  of  the  statute.  It  gives 
the  right  to  the  first  and  true  inventor  and  to  him  only ;  if  known 
or  used  before  his  supposed  discovery,  he  is  not  the  first,  although 
he  may  be  a  true  inventor  ;  and  that  is  the  case  to  which  the  clause 
looks.  But  it  is  not  inconsistent  with  this  doctrine,  that  although 
he  is  the  first,  as  well  as  the  true  inventor,  yet  if  he  shall  put  it  into 
public  use,  or  sell  it  for  public  use  before  he  applies  for  a  patent, 
that  this  should  furnish  another  bar  to  his  claim.  In  this  view  an 
interpretation  is  given  to  every  clause  of  the  statute  without  intro- 
ducing any  inconsistency,  or  interfering  with  the  ordinary  meaning 
of  its  language.  '  No  public  policy  is  overlooked,  and  no  injury  can 
ordinarily  occur  to  the  first  inventor,  which  is  not  in  some  sort  the 
result  of  his  own  laches  or  voluntary  inaction. 

It  is  admitted  that  the  subject  is  not  wholly  free  from  difficulties ; 
but  upon  most  deliberate  consideration  we  are  all  of  opinion,  that 
the  true  construction  of  the  act  is,  that  the  first  inventor  cannot  ac- 
quire a  good  title  to  a  patent,  if  he  suffers  the  thing  invented  to  go 
*24l  ^"^^  ptiblic  use,  or  to  be  *publicly  sold  for  use,  before  he  makes 
J  application  for  a  patent.  His  voluntary  act  or  acquiescence 
in  the  public  sale  and  use  is  an  abandonment  of  his  right:  or 
rather  creates  a  disability  to  comply  with  the  terms  and  conditions 
on  which  alone  the  Secretary  of  State  is  authorized  to  grant  him  a 
patent. 

The  opinion  of  the  Circuit  Court  was  therefore  perfectly  correct, 
and  the  judgoient  is  affirmed,  with  costs. 
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This  cause  came  on  to  be  heard  on  the  transcript  of  the  record  from 
the  Circuit  Court  of  the  United  States  for  the  district  x>f  Pennsylvania, 
and  was  argued  by  counsel ;  on  consideration  whereof,  it  is  the  opi- 
nion of  this  Court,  that  there  is  no  error  in  the  judgment  of  the  said 
Circuit  Court.  Whereupon,  it  is  considered,  ordered,  and  adjmlged 
by  this  Court,  that  the  said  judgment  of  the  said  Circuit  Court  in  this 
cause  be,  and  the  same  is  hereby,  affirmed,  with  costs, 
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It  is  undoubtedly  trae,  that  queitioiui  respecting  the  •dmisaibility  of  eridenoe,  an  entiralj 
distinct  from  those  which  refer  to  its  sufficiency  or  effect  They  arise  in  different  stages 
of  the  trial ;  and  cannot,  with  strict  propriety,  be  propounded  at  the  same  time.  [44] 

L.  Sc  P.  at  the  time  an  insurance  was  made  for  them  against  loss  by  fire,  were  entitled  to 
one-third  of  the  property  by  deed,  and  to  two-thirds  as  mortgagees ;  but  one  moiely  of 
the  whole  was  held  under  an  agreement  which  had  not  been  complied  with,  and  which 
purported  on  its  fi^ce  to  be  void  if  not  complied  with ;  but  the  other  contracting  party  had 
not  declared  it  roid,  nor  adled  for  a  compliance  with  it  L.  Sc  P.  had  an  msurable  interest 
in  the  property.  [46] 

That  an  equitable  interest  may  be  insured  is  admitted;  and  we  can  peroeiTe  no  reason  which 
excludes  an  interest  held  under  an  executory  contract  While  the  contract  subsists,  the 
person  claiming  under  it  has,  undoubtedly,  a  substantial  interest  in  the  property.  If  it 
be  destroyed,  the  loss,  in  contemplation  of  law,  ia  his.  If  the  purchase  money  be  p>a  d,  it 
is  his  in  fact  If  he  owes  the  purchase  money  the  property  is  equivalent,  and  is  still 
valuable  to  him.  The  embairaiBments  of  his  afiairs  may  be  such  that  his  debts  may 
absorb  all  his  property;  but  this  circumstance  has  never  been  considered  as  proving <« 
want  of  interest  in  it  The  destruction  of  the  property  is  a  real  loss  to  the  person  in 
possession,  who  claims  title  under  an  executory  contract ;  and  the  contingency,  that  his 
title  may  be  defoated  by  subsequent  events,  does  not  prevent  this  loss.  [46] 

The  material  inquiry  is,  does  the  ofier  for  insurance  state  truly  the  interest  of  the  assured  in 
the  property  to  be  insured  t  The  offer  describes  the  property  as  belonging  to  Lawrence 
&  Poindexter,  and  states  it  afterwards  to  be  their  stone  mill.  It  contains  no  qualifying 
terms,  which  should  lead  the  mind  to  suspect  that  their  title  was  not  complete  and 
absolute.  The  title  of  the  assured  was  subject  to  contingencies,  and  was  held  under 
contracts  which  had  become  void  by  the  non-performance  of  the  same.  This  Court  is  of 
opinion,  that  a  precarious  title,  depending  for  its  continuance  on  events  which  might  or 
might  not  happen,  is  not  such  a  title  as  is  described  in  this  offer  for  insurance ;  constru- 
ing the  words  of  that  oflfer  as  they  are  feiriy  to  be  understood.  [48] 

The  contract  for  insurance  against  fire,  is  one  in  which  the  underwriter  generally  acts  on 

the  representation  of  the  assured;  and  that  representation  ought  consequently  to  be  feir, 

and  to  omit  nothing  which  it  is  material  to  the  underwriter  to  know.    It  may  not  be 

necessaiy  that  the  person  requiring  insurance  should  state  every  encumbrance  on  his 

property,  which  it  might  be  required  of  him  to  state  if  it  was  offered  for  sale; 

*26]  but  fair  dealing  requires  that  he  should  state  *every  thing  which  might  influence 
the  mind  of  the  underwriter,  in  forming  or  declining  the  contract  [49] 

Generally  speaking,  insurances  against  fire  are  made  in  the  confidence  that  the  assured  will 
use  all  the  precautionary  means  to  avoid  the  calamity  insured  against,  which  would  be 
suggested  by  his  interest  The  extent  of  that  interest  must  always  influence  the  un- 
derwriter in  taking  or  rejecting  the  risk ;  and  in  estimating  the  premium.  Underwriters 
do  not  rely  so  much  on  the  principles,  as  on  the  interest  of  the  assured ;  and  it  would 
seem  therefore  to  be  material,  that  they  should  always  know  how  far  this  interest  is 
engaged  in  guarding  the  property  from  loss.  [49] 

In  all  treatises  on  insurances,  and  in  all  the  cases  in  which  the  question  has  arisen,  th« 
principle  is,  that  a  misrepresentation  which  is  material  to  the  risk,  avoids  the  policy.  [49] 

What  will  not  constitute  a  waiver  of  the  preliminary  proof  of  loss  the  assured  is  bound  by 
the  policy  to  produce.  [53]  ' 

Construction  of  a  policy  of  insurance  against  loss  by  fire.  [66] 

THIS  was  a  writ  of  error  to  the  Circuit  Court  of  the  county  of 
Alexandria,  in  the  District  of  Columbia. 

The  action  was  brought,  originally,  by  Lawrence  &  Poindexter, 
on  a  policy  of  insurance  for  S7000  against  fire  on  a  mill. 

The  declaration,  after  setting  out  the  contract  of  insurance,  avers 
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that  the  plaintiffs  "were  interested  in  and  the  equitable  owners  of 
the  insured  premises  at  the  time  the  insurance  was  made."  After 
stating  the  loss  by  fire  on  the  14th  February  1824,  as  within  the 
policy,  there  is  the  following  averment :  "  of  which  said  loss,  together 
with  the  proofs  thereof  in  conformity  with  the  conditions  subjoined 
to  the  said  policy,  the  defendants,  on  the  20th  February  1824,  at, 
&c.  had  due  and  regular  notice." 

Upon  the  trial  of  the  general  issue,  verdict  and  judgment  passed 
for  the  surviving  plaintiff,  Lawrence,  for  the  whole  amount  of  the 
insurance,  under  certain  instructions  from  the  Court,  stated  in  two 
bills  of  exceptions  tendered  by  the  defendants,  now  plaintiffs  in 
error. 

During  the  progress  of  the  suit,  Poindexter,  one  of  the  plaintiffs, 
died,  and  the  suit  instituted  in  their  joint  names,  was  carried  on  in 
the  name  of  the  survivor,  for  the  use  of  his  assignee. 

The  evidence  exhibited  to  the  jury  on  the  part  of  the  plaintiff, 
showed  that  Lawrence  &  Poindexter,  by  their  *agents,  had     p^^. 
made  application  in  writing  to  the  defendants  for  insurance,     '- 
in  these  words : 

"What  premium  will  you  ask  to  insure  the  following  property, 
belonging  to  Lawrence  &  Poindexter,  for  one  year,  against  loss  or 
damage  by  fire,  on  their  stone  mill,  four  stories  high,  covered  with 
wood,  situated  on  an  island  about  one  mile  from  Fredericksburg,  in 
the  coiinty  of  Staffi)rd?  The  mill  called  Elba;  seven  thousand 
dollars  is  wanted;  not  within  thirty  yards  of  any  other  building, 
except  a  corn-house,  which  is  about  twenty  yards  off." 

The  premium  demanded  was  one  hundred  and  five  dollars. 

The  application  was  made  upon  a  printed  form,  of  which  blanks 
are  kept  at  the  insurance  office,  and  filled  up  as  required.  At  the 
foot  of  this  document  was  the  following : 

N.  B.  Persons  offering  for  insurance  are  requested  to  be  particular 
in  their  descriptions,  more  especially  of  what  materials  the  walls  and 
roofs  are  constructed,  &c 

The  policy,  an  unsealed  instrument,  was  executed  in  the  usual 
form,  containing  the  several  stipulations,  provisos,  and  exceptions, 
usual  in  fire  policies;  and  among  others,  the  following: 

"And  it  is  understood  and  agreed,  as  well  by  this  company  as  by 
the  assured  named  in  this  policy,  and  all  others  who  may  become 
interested  therein,  that  this  insurance  is  made  and  accepted  in 
reference  to  the  conditions  which  accompany  these  presents;  and  in 
every  case  the  said  conditions  are  to  be  used  to  explain  the  rights 
and  obligations  of  the  parties,  except  so  far  forth  as  the  policy  itself 
expressly  declares  those  rights  and  obligations." 

Upon  the  back  of  this  policy  were  printed  the  "Fundamental 
rules  of  the  Columbian  Insurance  Company,"  and  also,  the  "Rates 
of  annual  premiums  to  be  paid  for  insurance,"  among  which  were: 

"1.  Persons  desirous  to  make  insurance  on  buildings,  are  to  state 
in  writing  the  following  particulars,  viz.:  Of  what  materials  the 
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walls  and  roofs  of  each  building  are  constnicted,  as  well  as  the  con- 
struction of  the  buildings  contiguous  thereto — whether  the  same  are 
*281     <^<^cupied  as  private  dwellings  *or  how  otherwise— where 
^     situated — also  the  name  or  names  of  the  present  occupiers. 

^'Each  building  must  be  separately  valued,  and  a  specified  sum 
insured  thereon ;  and  in  like  manner  a  separate  sum  insured  on  the 
property  contained  therein. 

<<  All  manufactories  which  contain  furnaces,  kilns,  stoves,  ovens, 
or  use  fire  heat,  are  chargeable  at  additional  rates. 

*^In  the  assurance  of  goods,  wares,  and  merchandise,  the  building 
or  place,  in  which  the  same  are  deposited,  is  to  be  described,  also 
whether  such  goods  are  of  the  kinds  denominated  hazardous,  and 
whether  any  manufactory  is  carried  on  in  the  premises.  And  if  any 
person  or  persons  shall  insure  his  or  their  buildings  or  goods,  and 
shall  cause  the  same  to  be  described  in  the  policy  otherwise  than  as 
they  really  are,  so  as  the  same  be  charged  at  a  lower  premium  than 
would  otherwise  be  demanded,  such  insurance  shall  be  of  no 
force. 

<^2.  Goods  held  in  trust,  or  on  commission,  are  to  be  insured  as 
such,  otherwise  the  policy  will  not  extend  to  cover  such  property. 

"9.  All  persons  assured  by  this  company,  sustaining  any  loss  or 
damage  by  fire,  are  forthwith  to  give  notice  to  the  company,  and  as 
soon  as  possible  thereafter,  deliver  as  particular  an  account  of  their 
loss  or  damage,  signed  with  their  own  hands,  as  the  nature  of  the 
case  will  admit  of,  and  make  proof  of  the  same  by  their  oath  or 
affirmation,  and  by  their  books  of  accounts,  or  other  proper  vouch- 
ers, as  shall  be  reasonably  required;  and  shall  procure  a  certificate 
under  the  hand  of  a  magistrate  or  a  sworn  notary,  of  the  town  or 
county  in  which  the  fire  happened,  not  concerned  in  such  loss, 
directly  or  indirectly,  importing  that  they  are  acquainted  with  the 
character  and  circumstances  of  the  person  or  persons  insured,  and 
do  know,  or  verily  believe,  that  he,  she,  or  they,  really,  and  by 
misfortune,  without  any  kind  of  fraud  or  evil  practice,  have  sustained 
by  such  fire,  loss  or  damage  to  the  amount  therein  mentioned ;  and, 
until  such  affidavit  and  certificate  are  produced,  the  loss  claimed 
shall  not  be  payable ;  also,  if  there  appears  any  fraud,  the  claimant 
»2Qi  shall  "forfeit  his  claim  to  restitution  or  payment,  by  virtue 
J     of  his  policy." 

The  property  intended  to  be  insured,  was  proved  to  be  a  square 
building,  four  stories  high,  built  of  stone  to  the  square  or  eaves,  the 
roof  being  framed,  and  covered  entirely  of  wood,  the  two  gable 
ends  running  up  perpendicularly  from  the  stone  wall  to  the  top  of 
the  roof,  they  being  constructed  of  wood. 

On  the  14th  of  February,  1824,  the  property  was  destroyed  by 
fire  ;  and  the  following  documents  were  given  in  evidence,  to  sus- 
tain the  right  of  the  plaintiffs  to  demand  payment  of  the  loss ;  the 
same  having  been  exhibited  as  <'  the  preliminary  proof  of  the  loss 
claimed  under  the  policy.'^ 
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Fredericksburg^  February  16,  1824. 
T6  the  President,  Directors,  and  Company,  of  the  Columbian  In- 
surance Company  of  Alexandria. 
Gentlemen, — ^We  regret  that  we  have  now  to  inform  you  of  the 
total  destruction  of  our  mill  by  fire,  on  the  night  of  the  14th  inst., 
which  was  insured  in  your  office,  the  particulars  of  which  we  will 
forward  you  as  soon  as  we  can  prepare  the  necessary  documents, 
as  laid  down  in  the  conditions  accompanying  the  policy. 

Lawrence  &  Poindexter. 

The  affidavit  of  the  said  Lawrence  &  Poindexter,  with  the  certi- 
ficate of  Murray  Forbes,  was  annexed. 

We  hereby  certify,  that  by  the  burning  of  our  mill,  situate  on  an 
island  in  the  county  of  Staffi)rd,  about  one  mile  from  the  town  of 
Fredericksburg,  and  state  of  Virginia,  called  the  Elba  mill,  four 
stories  high,  the  walls  of  stone  and  covered  with  wood,  on  which 
seven  thousand  dollars  were  insured  by  us  in  the  office  of  the  Co 
lumbian  Insurance  Company  of  Alexandria,  on  the  9th  day  of  April 
last,  per  policy  No.  279,  and  which  was  destroyed  by  fire  on  the 
night  of  Saturday  last,  the  14th  inst.,  we  lost,  or  were  damaged  at 
least  twelve  thousand  dollars,  exclusive  of  the  contents  of  said  mill. 
We  are  entirely  ignorant  of  the  circumstances  which  occasioned 
the  fire,  and  we  further  certify  that  we  have  no  other  insurance, 
directly  or  indirectly,  on  the  aforesaid  property,  except  the  above 
mentioned. 

Joseph  W.  Lawrence.    Thos.  Poindexter,  Jun. 

■  r 

*  Commonwealth  of  Virginia^  Stafford  County ^  to  wit :     r*oQ 
Joseph  tv.  Lawrence  and  Thomas  Poindexter  this  day     '- 
personally  appeared  before  me,  a  justice  of  the  peace  for  the  said 
county,  and  made  oath,  in  due  form,  that  the  above  certificate  con- 
tains the  truth  to  the  best  of  their  knowledge  and  belief. 

Murray  Forbes. 

I,  Murray  Forbes,  a  magistrate  duly  commissioned,  in  and  for  the 
county  of  Stafford,  and  state  of  Virginia,  do  hereby  certify  that  I  am 
acquainted  with  «Toseph  W.  Lawrence  and  Thomas  Poindexter; 
that  the  fire  originated  in  their  mill  burnt  on  the  night  of  the  14th 
inst.  by  accident,  or  without  fraud  or  design  on  their  part,  as  far  as 
I  know  or  believe  ;  and  that  the  damage  or  loss  they  sustained  by 
the  said  fire  is  at  least  ten  thousand  dollars.  And  I  further  certify, 
that  the  said  mill  was  not  within  thirty  yards  of  any  other  building, 
except  a  comhouse,  which  was  about  twenty  yards  off. 

MuRRAT  Forbes. 

The  affidavits  of  Thomas  Sedden  and  James  Vasse,  were  an- 
exed. 

I,  Thomas  Sedden,  of  the  town  of  Fredericksburg,  in  the  county 
of  Spottsylvania,  and  state  of  Virginia,  do  hereby  certify,  that  I  am 
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well  acquainted  with  the  mill  called  and  known  by  the  name  of  the 
Elba  mill,  owned  and  occupied  by  Joseph  W.  Lawrence  and  Tho- 
mas Poindexter,  situate  6n  an  island  in  the  county  of  Stafford,  about 
one  mile  from  the  town  of  Fredericksburg ;  that  the  said  mill  was 
built  of  stone  four  stories  high  and  covered  with  wood ;  that  be- 
tween ten  and  eleven  o'clock  on  Saturday  night,  the  14th  inst.,  I 
was  alarmed  by  the  cry  of  fire,  which  I  soon  ascertained  to  b^  the 
mill  aforesaid  ;  that  I  have  since  viewed  the  ruins,  and  am  of  opi- 
nion that  it  would  require  at  least  ten  thousand  dollars  to  rebuild 
the  same,  and  restore  the  proprietors  in  the  situation  they  werie  in 
previous  to  the  said  fire ;  that  I  have  no  knowledge  or  idea  how 
the  fire  originated.  Thomas  Sedden. 

Commonwealth  of  Virginia^  Stafford  County j  to  wit : 
Thomas  Sedden  this  day  personally  appeared  before  me,  one  of 
•an     ^^^  commonwealth's  justices  of  the  peace  of  the  *county 
-'     aforesaid,  and  made  oath  to  the  truth  of  the  foregoing  cer- 
tificate, signed  by  his  hand.  .  Murrat  Forbes. 

I,  James  Vasse,  of  the  town  of  Falmouth,  in  the  county  of  Staf- 
ford, and  state  of  Virginia,  do  hereby  certify,  that  I  am  well  ac- 
quainted with  the  mill  called  and  known  by  the  name  of  the  Elba  mill, 
owned  and  occupied  by  Joseph  W.  Lawrence  and  Thomas  Poin- 
dexter,  situate  on  an  island  in  the  county  of  Stafford,  and  about  one 
mile  from  the  town  of  Fredericksburg ;  that  the  said  mill  was  built 
of  stone  four  stories  high  and  covered  with  shingles;  that  between 
the  hours  of  ten  and  eleven  o'clock  on  Saturday  night,  the  14th 
current,  I  was  alarmed  by  the  cry  of  fire,  which  I  soon  ascertained 
to  be  the  mill  aforesaid ;  that  I  have  since  viewed  the  rtiins,  and  I 
am  of  opinion  that  it  will  require  the  sum  of  ten  thousand  dollars, 
or  thereabout,  to  restore  the  proprietors  to  the  situation  they  were 
in  previous  to  the  said  fire;  farther,  that  I  have  no  knowledge 
whatever  how  the  fire  originated.  James  Vasse. 

Commonwealth  of  Virginia,  Stafford  County,  to  wit : 
James  Vasse  this  day  personally  appeared  before  me,  one  of  the 
commonwealth's  justices  of  the  peace  of  the  county  aforesaid,  and 
made  oath  to  the  truth  of  the  foregoing  certificate,  signed  by  his 
hand.  Murrat  Forbes. 

The  plaintiff  also  gave  in  evidence  the  following  extracts  from 
the  minutes  of  the  proceedings  of  the  insurance  company  in  rela- 
tion to  the  claim  of  payment  for  the  loss. 

Friday,  20th  February,  1824. — Lawrence  &  Poindexter.  Claim 
made  by  them  this  day  by  their  attorney,  Anthony  Buck,  with  the 
policy  and  certificates  of  loss  by  fire,  on  policy  No.  279. 

On  the  application  of  Anthony  Buck,  leave  is  given  to  Joseph  W. 
Lawrence  and  Thomas  Poindexter  to  assign  to  William  J.  Roberts' 
policy  No.  279,  effected  in  this  office,  without  prejudice  to  any  de- 
fence which  this  office  may  have  against  the  payment  of  the  sum 
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insured,  or  to  the  claim  of  John  H.  Ladd  &  Co.  under-their  attach* 
ment  heretofore  served  on  the  president  of  this  company. 

Saturday,  13th  March,  1824. — Ordered,  That  the  *secre-    r.^^^ 
tary  address  a  letter  to  John  Scott,  to  require  the  title  of    '- 
Lawrence  &  Poindexter  to  the  Elha  mill. 

Thursday,  1st  April,  1824. — ^The  following  papers  were  this  day 
received,  to  wit:  A  letter  from  John  Scott,  Esq.,  Fredericksburg, 
covering  copies  of  a  deed  from  William  and  George  Winchester  to 
Joseph  Howard  and  Joseph  Lawrence ;  an  agreement  between  Jo- 
seph Howard  and  Joseph  Lawrence ;  and  an  agreement  between 
Joseph  Lawrence  and  Thomas  Poindexter,  Jun. ' 

Friday,  16th  April,  1824. — In  the  case  of  Lawrence  &  Poin- 
dexter, Ordered,  that  a  copy  of  the  mortgage  to  the  banks,  proof  of 
the  execution  of  the  contract  between.  Lawrence  and  Poindexter 
on  the  day  it  bears  date,  and  a  copy  of  the  notes  in  the  bank  be  re- 
quired. 

Thursday,  22d  April,  1824. — ^Lawrence  &.  Poindexter.  The 
following  papers  were  presented  by  R.  I.  Taylor,  Esq.  enclosed  to 
him  by  Mr.  John  Scott,  Fredericksburg : — Deed  of  trust  from  Joseph 
Howard  and  Mary  his  wife,  and  Joseph  W.  Lawrence,  to  William 
J.  Roberts,  for  the  benefit  of  the  banks,  dated  13th  May,  1814. 

An  agreement  between  Joseph  W.  Lawrence  and  Thomas  Poin- 
dexter, dated  28th  November,  1822. 

A  copy  of  a  note  drawn  by  Howard  &  Lawrence,  dated  10th 
March,  1824,  to  the  Farmers  Bank  of  Virginia,  at  Fredericksburg, 
for  one  thousand  eight  hundred  dollars. 

A  copy  of  another  note,  dated  5th  March,  1824,  drawn  by  the 
same,  to  the  Bank  of  Virginia,  at  Fredericksburg,  for  four  thousand 
one  hundred  and  eighty-seven  dollars. 

Saturday,  26th  June,  1824. — Walter  Jones  esquire's  opinion  hav- 
ing been  submitted  to  a  called  board  this  day,  on  motion  of  Mr. 
Mandeville,  it  was  resolved  that  the  claim  of  Lawrence  &  Poin- 
dexter be  resisted,  and  that  the  secretary  furnish  them  with  a  copy 
of  this  resolution. 

Wednesday,  Uth  November,  1824. — ^Will  the  board  now  enter 
into  a  compromise  with  John  Scott,  Esq«  for  the  claim  of  Lawrence 
&  Poindexter  on  this  office,  it  being  perfectly  understood  that  an 
agreement  to  enter  into  a  compromise  is  not  to  be  considered  as  an 
admission  of  the  claim  ?    Yes. 

Thursday,  18th  November,  1824. — The  board  having  duly     p»„Q 
considered  the  case  of  Lawrence  &  Poindexter,  decline  mak-     '- 
ing  any  compromise  at  this  time,  and  the  secretary  is  directed  to 
inform  Mr.  Scott  of  their  determination. 

Friday,  lOth  December,  1824. — A  communication  from  John 
Scott,  Esq.  of  Fredericksburg,  was  received ;  whereupon  it  was  or- 
dered that  a  board  be  called  for  to-morrow  at  twelve  o'clock,  to  re- 
ceive said  John  Scott's  proposals  for  an  arrangement  in  the  case  of 
Lawrence  &  Poindexter. 

Saturday,  llth  December,  1824. — On  application  of  John  Scott 
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Esq.,  it  is  agreed  to  receive  propositions  for  an  arrangement  between 
John  Scott  and  this  office,  in  the  case  of  Lawrence  &  Poindexter, 
without  prejudice  to  either  of  the  parties  concerned.  John  Scott, 
Esq.  has  this  day  proposed  to  settle  his  claim  against  this  office  by 
receiving  from  them  fifty  cents  in  the  dollar  in  full  for  said  claim. 
Will  the  board  now  agree  to  pay  said  Scott  fifty  cents?  They  will  not. 
The  opinion  of  Walter  Jones,  Esq.,  counsel  of  the  defendants,  re- 
ferred to  in  the  minutes,  was  as  follows. 

"Claim  of  Lawrence  &  Poindexter,  stated  by  the  Columbian  In- 
.surance  Company  of  Alexandria. 

^<  An  equitable  title  in  general  is  doubtless  an  insurable  interest 
against  fire ;  but  it  seems  that  the  interest  in  this  case  was  so  in- 
cumbered with  liens  and  precedent  conditions,  as  to  make  the  legal 
eistate  not  worth  the  calling  for  on  the  part  of  the  insured ;  whilst, 
on  the  other  hand,  their  circumstances  were  such  as  in  all  proba- 
bility to  make  any  suit  against  them,  for  a  specific  execution  of  the 
contract,  or  for  compensation  for  damages,  fruitless  and  unproduc- 
tive ;  so  that,  to  any  practical  effect  or  purpose,  the  insured  were 
unable  to  call  for  this  legal  estate  by  performing  the  contract  of  sale, 
and,  consequently,  the  vendor  had  no  motive  to  throw  the  legal  es- 
tate upon  them  by  a  compulsory  execution  of  such  contract.  How 
the  insurance  may  be  affected  by  such  a  state  of  facts,  is  a  question 
entirely  at  large,  and  undetermined  by  authority;  and  if  there  were 
any  insurable  interest,  it  might  be  matter  of  serious  doubt,  under 
the  peculiar  circumstances  of  the  property  and  the  parties,  to  what 
•^41  *degree  the  general  terms  in  which  the  description  of  the  estate 
■J  to  be  insured  is  given,  (unlimited  by  any  specification  of  the 
quality  of  the  estate,  or  of  the  value  and  quantity  of  the  interest) 
involved  misrepresentation  or  concealment. 

"Whether  in  the  description  of  a  stone  building  covered  with 
wood  the  gables  be  necessarily  understood  to  be  a  part  of  the  ma- 
sonry, is  a  question  of  art  belonging  to  architects  or  house-builders, 
and  depending  upon  the  common  use  and  understanding  of  the 
terms  connected  with  that  art.  How  upon  these  principles  would 
a  contract  to  build  a  house  of  brick  or  stone  covered  with  wood  be 
understood  ?  would  the  undertakers  be  bound  to  run  up  the  gables 
with  brick  or  stone  ?  If  that  question  be  answered  in  the  affirma- 
tive, (as  I  am  informed)  and  indeed  have  no  doubt  it  should  be,) 
then  the  omission  in  this  case,  to  disclose  the  fact  of  timber  gables, 
is  a  concealment  of  a  material  fact ;  and  the  unqualified  description 
given  of  a  stone  mill,  a  material  misrepresentation  which  avoids  the 
policy.  W.  Jones.'* 

The  plaintiff  also  examined  witnesses  relative  to  the  proceedings 
of  the  board,  from  which,  as  well  as  from  the  facts  stated  in  the 
minutes,  he  claimed  to  infer^  that  if  there  was  a  defect  in  the  pre- 
liminary proof,  the  sajaxe  had  been  waived  by  the  representatives  of 
the  insurance  company.  This  evidence,  so  far  as  it  was  by  the 
f^'Ourt  considered  to  affect  or  influence  the  law  and  merits  of  the 
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case,  is  safficiently  set  out  in  the  opinion  of  the  Court.  After  this 
and  other  testimony  to  the  same  effect  had  been  given,  on  the  part  of 
the  plaintiff,  the  defendants'  counsel  objected  to  the  admissibility, 
competency,  and  sufficiency  of  the  same,  and  of  all  or  any  of  the 
facts  thereby  proved ;  admitting  the  same  to  be  true  as  above  stated; 
to  entitle  the  plaintiffs  to  recover  for  the  loss  stated  in  the  declara- 
tion and  proved  by  the  evidence ;  and  the  grounds  of  the  said  ob- 
jections were  specifically  stated  as  follows : 

1.  That  the  interest  claimed  by  the  plaintiffs  in  the  property  in- 
sured, as  disclosed  by  such  evidence,  was  not  at  *the  respect-     ^.^^  - 
ive  times  of  effecting  the  insurance,  and  of  the  happening  of    '- 
the  loss,  an  insurable  interest  and  property. 

2.  That  it  was  not  such  an  interest  as  is  described  in  the  original 
offer  of  the  plaintiffs' agent  for  insurance,  and  in  the  policy,  nor  such 
as  is  averred  in  the  declaration. 

3.  That  the  said  documents,  produced  as  preliminary  proof  of 
loss,  do  not  import  a  fulfilment,  on  the  part  of  the  plaintiffs,  with  the 
terms  and  conditions  upon  which  the  loto  is  declared  to  be  payable 
by  the  ninth  of  the  said  printed^  proposals,  or  rules  annexed  to  the 
policy. 

And  the  counsel  for  the  defendants  thereupon  prayed  the  opiuion 
and  direction  of  the  Court  to  the  jury,  that  the  said  evidence  was 
not  admissible,  competent,  and  sufficient  to  be  left  to  the  jury  as 
proof  of  the  plaintiffs'  title  to  recover  for  such  loss  in  this  action. 

Which  instruction  the  Court  refused  to  give,  being  of  opinion,  1« 
That  the  interest  of  the  plaintiflEs  in  the  property  insured,  as  dis- 
closed by  the  said  evidence,  is  a  sufficient  insurable  interest  to  sup- 
port the  policy,  and  the  averment  of  interest  in  the  plaintiffs'  decla- 
ration in  this  action. 

2.  That  it  is  such  an  interest  as  is  described  in  the  original  offer 
for  insurance,  and  in  the  policy  and  in  the  declaration  ;  and, 

3.  That,  although  the  said  certificate  of  Murray  Forbes  is  not 
such  a  certificate  as  is  required  by  the  said  ninth  rule  annexed  to 
the  said  policy,  yet  the  evidence  aforesaid  is  admissible,  competent^ 
and  sufficient  to  be  left  to  the  jury,  and  from  which  they  may  infer 
that  the  defendants  waived  the  objection  to  the  said  certificate,  and 
to  the  other  preliminary  proof  aforesaid. 

The  counsel  for  the  defendants  below  took  a  bill  of  exceptions  to 
the  refusal  and  opinion  of  the  Court. 

The  defendants  then  gave  evidence  of  the  nature  .and  particulars 
of  the  property  insured,  that,  in  a  policy  of  insurance  upon  the  same 
property,  by  the  Mutual  Insurance  Society  of  Virginia ;  Lawrence 
&  Poindexter  had  described  the  property  differently,  stating  it  to  be 
"  covered  with  wood ;  gable  ends  of  the  roof  of  wood  5"  that  Law- 
rence &  Poindexter  *were  insolvent;  and  that  the  property  ..^ 
had  greatly  depreciated  in  value ;  that  the  title  to  the  pro-  «• 
perty  was  embarrassed,  and  litigated  in  chancery ;  that  the  property 
thus  encumbered  was  not  worth  the  purchase,  and  that  the  assured 
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were  unable  to  comply  with  their  agreements  to  pay  for  the  same; 
or  to  respond  in  damages  for  the  breach  thereof 

The  plaintiff  also  produced  evidence  to  show  that  it  was  the  usual 
practice  of  the  country  to  build  the  gable  end  of  brick  or  stone  milU 
of  wood ;  and  that  a  mill  so  constructed  had  been  insured  by  the 
Mutual  Insurance  Society,  described  in  the  same  terms  used  in  the 
policy,  upon  which  this  suit  was  brought. 

Whereupon  the  defendants  prayed  the  opinion  of  the  Court,  and 
their  instruction  to  the  jury,  that  if  the  said  contracts  between  How 
ard  and  Lawrence,  and  between  Lawrence  and  Poindexter,  have  not 
been  performed  on  either  side ;  and  if^  from  the  actual  state  and 
condition  of  the  title,  and  the  value  of  the  property  bargained  for 
between  Howard  and  Lawrence,  and  between  Lawrence  and  Poin- 
dexter in  the  said  contracts ;  and  from  the  circumstances  of  the  par- 
ties, the  said  contracts  between  the  said  parties  could  not  have  been 
specifically  performed,  or  effectually  enforced  on  either  side,  so  as 
to  have  vested  the  legal  estate  pursuant  to  said  contracts;,  or  to 
have  vested  in  said  Lawrence  &  Poindexter  an  equitable  estate, 
with  a  right  to  call  for  the  legal  estate ;  and  that  the  said  contracts 
between  the  said  parties  were  not  practically  available,  but  were,  as 
to  the  practical  intent  and  purpose  which  they  purported  an  intent 
to  effectuate,  incapable  of  being  executed ;  then  the  said  Lawrence 
&  Poindexter  had  not,  at  the  time  of  the  said  insurance,  and  of  the 
said  loss,  such  an  interest  in  the  said  mill  as  to  entitle  them,  or  either 
of  them,  to  recover  in  this  action  for  the  loss  averred  in  the  declara- 
tion, and  proved  by  the  evidence. 

Which  instruction  the  Court  refused ;  being  of  opinion  that  it 
would  leave  a  question  of  law  to  the  jury,  viz. :  Whether,  under 
the  circumstances  therein  stated,  the  said  parties  therein  mentioned, 
»g--|  or  either  of  them,  could  be  compelled  'specifically  to  perform 
-'  the  agreements  therein  mentioned ;  and  because  the  Court  is 
of  opinion,  that  under  the  circumstances  stated  in  the  said  evidence, 
the  plaintiffs  had,  at  the  time  of  effecting  the  insurance,  and  at  the 
time  of  the  loss,  an  insurable  interest  in  the  said  mill. 

Whereupon  the  defendants  prayed  the  opinion  of  the  Court,  and 
their  instruction  to  the  jury,  that,  in  order  to  verify  the  description 
of  the  property  insured,  as  given  in  the  policy,  it  is  necessary  that 
the  whole  of  the  exterior  walls  of  the  millhouse,  upon  which  the 
roof  or  covering  rests,  from  the  foundation  to  the  top  of  the  roo^ 
should  be  of  stone  ;  and  that,  if  the  plan  of  the  said  house  were  such 
as  that  two  of  the  exterior  walls  terminated  in  upright  gable  ends, 
run  up  perpendicularly  firom  the  eaves  to  the  top  of  the  roof;  and 
sloping  at  the  same  angle  as  the  pitch  of  the  roof,  such  gable  ends 
not  properly  forming,  according  to  the  ordinary  rules  and  terms  of 
architecture,  a  part  of  the  covering  or  roof;  it  was  necessary,  to 
verify  the  said  description,  that  such  gable  ends  should  have  been  of 
stone ;  and  if,  in  point  of  fact,  such  gable  ends,  as  well  as  the  cover- 
ing or  roof,  were  of  wood,  which,  under  any  circumstances  of  actual 
conflagration,  might  have  increased  either  the  risk  of  catching  fire, 
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01  the  difficulty  of  extinguishing  or  stopping  the  progress  of  fire  once 
commenced,  it  amounted  to  a  material  misrepresentation,  and  avoids 
the  policy ;  and  it  is  not  material  whether  the  said  misrepresenta- 
tion was  wilful  and  fraudulent,  or  from  ignorance  and  without 
design,  nor  whether  the  actual  loss  was  produced  by  such  misrepre- 
sentation, or  by  having  gable  ends  of  wood  instead  of  stone. 

Which  instruction  the  Court  refused;  being  of  opinion  that  it 
was  competent  for  the  jury,  from  all  the  facts  given  in  evidence,  to 
decide  whether,  in  order  to  verify  the  said  description  in  the  said 
policy,  it  was  necessary  that  the  whole  of  the  exterior  walls,  from 
the  foundation  to  the  top  of  the  roof,  should  be  of  stone. 

And  being  also  of  opinion,  that,  under  the  first  of  the  rules  annex- 
ed to  the  said  policy,  and  referred  to  therein,  no  variation  in  the  de- 
scription of  the  property  insured  from  the  *true  description  p«„g 
thereof,  not  made  fraudulently,  would  vitiate  the  policy,  uii-  ^ 
less  by  reason  of  such  variation  the  insurance  was  made  at  a  lower 
premium  than  would  otherwise  have  been  demanded. 

The  defendants  then  proved,  by  James  Sanderson,  the  witness  be- 
fore sworn  and  examined  on  the  psirt  of  the  plaintiff,  that,  hi  making 
the  insui:ance  aforesaid,  the  defendants  were  not  governed  by  the 
said  printed  rates  of  premium,  and  did  not  insure  the  said  mill  as  a 
building  under  the  class  No.  4  of  the  said  printed  rates,  though  the 
same  premium  therein  indicated  was  charged ;  but  that  the  board, 
in  theu  discretion,  fixed  the  premium  as  for  an  extra  risk,  consider- 
ing the  frequent  accidents  to  mills,  from  the  circumstance  of  millers 
being  in  the  habit  of  grinding  all  night ;  and  if  the  insurers  had  un- 
derstood the  mill  to  have  been  built  with  wooden  instead  of  stone 
gable  ends,  it  would  have  been  at  their  discretion  to  have  charged 
a  higher  prenuum,  or  to  have  declined  the  risk.  And  the  plaintitTs 
counsel  having  argued  to  the  jury  upon  the  presumed  authority  of 
the  Court's  opinion  upon  the  second  of  the  aforesaid  instructions, 
moved  by  the  counsel  for  the  defendants,  and  overruled  as  aforesaid, 
that  the  misrepresentation  of  the  class  of  the  building  insured,  if  found 
by  the  jury  to  be  such  as  above  objected  on  the  part  of  defendants, 
did  hot  vitiate  or  avoid  the  policy^  either  as  a  breach  of  warranty  or 
misrepresentation,  unless  it  had  been  designedly  and  fraudulently 
made,  or  had  induced  the  defendants  to  insure  at  a  lower  premium 
than  they  would  otherwise  have  done ;  and  that,  in  fact,  the  insurance 
was  done  at  the  maximum  rate  indicated  by  the  said  printed  rates. 

The  counsel  for  the  defendants  thereupon  prayed  the  opinion  of 
the  Court,  and  an  instruction  to  the  jury,  that  if  the  jury  find  from 
evidence  that  the  materials  and  description  of  the  mill,  for  the  de- 
struction of  which  this  loss  is  claimed,  as  it  actually  existed  at  the 
time  of  insurance,  differed  from  the  representation  of  the  same  made 
by  the  plaintiffs,  or  their  agents,  at  the  time  of  effecting  the  said  in- 
surance, in  this ;  that  the  walls  at  the  two  ends  of  the  building, 
•all  the  way  from  the  eaves  to  the  top  of  the  roof,  constituting  ^^^^ 
what  are  commonly  called  the  gable  ends,  were  constructed  ^ 
of  wood  instead  of  stone,  and  that  the  risk  from  fire  was  greater 
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with  such  wooden  gable  ends  than  if  they  had  been  constructed  of 
stone ;  it  ought  to  be  deemed  a  material  misrepresention,  and  avoids 
the  policy,  whether  such  misrepresentation  proceeds  from  fraud,  or 
casual  inadvertence  in  the  assured;  apd,  in  such  case,  it  is  not  ne- 
cessary for  the  defendants  to  prove  further,  that  a  higher  premium 
would  have  been  charged,  if  a  true  and  accurate  representation  of 
the  building  had  been  made ;  nor  does  it  vary  the  effect  of  such  mis- 
representation, that  the  highest  rate  of  premium  stated  in  the  said 
printed  rates  was  actually  charged  for  the  said  insurance. 

Which  instruction  the  Court  refused  to  give,  for  the  following  rea- 
son :  that,  under  the  first  of  the  rules  annexed  to  the  said  policy, 
and  referred  to  therein^  no  variation  in  the  description  of  the  pro- 
perty insured  from  the  true  description  therec^,  not  made  fraudulent- 
ly, would  vitiate  the  policy,  unless  by  reason  of  such  variation  the 
insurance  was  made  at  a  lower  premium  than  would  otherwise  have 
been  demanded. 

Whereupon  the  defendants  prayed  the  opinion  of  the  Court,  and 
their  instruction  to  the  jury,  that  the  said  J.  W.  Lawrence,  as  the 
survivor  of  the  said  Lawrence  &  Poindexter,  if  entitled,  upon  the 
principles  aforesaid,  to  recover  any  thing  in  this  action,  is  not  entitled 
to  recover  any  thing  more  than  a  moiety  of  the  said  loss.  Which 
instruction  the  Court  also  refused,  and  the  defendants  excepted. 

Messrs.  Jones  and  C.  C.  Lee^for  the  plaintiff  in  error,  made  the 
following  points. 

1.  In  order  to  fulfil  either  the  general  law  of  insurance  against 
fire,  or  the  contract  of  insurance  in  this  case,  or  the  averments  of  the 
declaration ;  the  interest  of  the  insured  in  the  freehold  estate  that 
constituted  the  particular  subject  of  insurance,  should  have  con- 
sisted in  a  substantial  ownership  and  proprietary  right,  legal  or 
equitable;  whereas  nothing  appears  from  the  paper-muniments, 
*40l     ^^^^^  ^^^  plaintiff  *relied  on  as  the  sole  evidence  of  such  in- 

J     terest,  but  a  naked  pretence,  or  mere  colour  of  title. 

2.  If  any  technical  estate.,  equivalent  to  an  insurable  interest,  ap- 
peared, y^t  its  essential  quality,  quantity  and  condition,  were  either 
positively  misrepresented  by  the  assertion  of  unqualified  ownership 
and  proprietary  right;  or  were  concealed,  when  a  particular  dis- 
closure of  the  nature  and  condition  of  the  interest  was  material. 

Therefore,  whether  a  total  defect  of  interest  appeared,  or  its  es- 
sential attributes  were  either  misrepresented  or  concealed,  or  the 
plaintiff  failed  in  proving  the  more  specific  averment  of  interest  in 
the  declaration,  the  defendants  were,  at  all  events,  entitled  to  the 
general  instruction,  against  the  plaintiff's  right  of  action,  asked  of 
the  Court. 

3.  If  these  paper-muhiments  did  import,  prima  facie,  any  insura- 
ble interest,  the  presumption  was  absolutely  repelled  by  the  facts 
proved  on  the  other  side ;  showing  the  supposed  title  in  equity  to 
have  been  merely  nominal  or  colourable. 

Therefore,  the  direction  to  the  jury,  asked  by  the  defendants  of 
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the  Court  en  this  point,  should*  have  been  granted  on  the  hypothesis 
of  proof  therein  stated ;  not  being  liable  to  the  ob  ection  stated  by 
the  Court,  of  referring  matter  of  law  to  the  jury.  On  the  contrary, 
the  Court  in  their  positive  direction  to  the  jury,  that  the  insured,  un- 
der the  circumstances  supposed,  had  a  substantial  property  in  the 
subject  of  insurance  ;  trenched  more  upon  the  province  of  fact,  than 
the  jury,  under  the  required  direction,  would  have  done  on  that  of 
law. 

4.  The  preliminary  tests  of  the  claim  of  loss,  required  by  the  ninth 
fundamental  rule  above  cited,  are  strictly  in  the  nature  of  a  condi- 
tion precedent^;  and  cannot  be  dispensed  with,  but  by  an  express 
discharge ;  consequently,  the  evidence  or  inference  of  a  waiver  by 
implication  was  inadmissible. 

5.  The  declaration  avers  an  actual  compliance  with  the  rule; 
therefore,  no  evidence  of  any  dispensation  from  it,  express  or  im- 
plied, was  admissible. 

6.  The  circumstances  from  which  such  a  waiver  was  *in-  p« .. 
ferred  by  the  Court  in  this  case,  were  wholly  insufficient  to  ' 
raise  any  legal  or  reasonable  presumption  to  that  effect ;  whereas, 
from  the  terms  of  the  Court's  direction  to  the  jury,  it  must  have  been 
received  by  the  jury  as  a  positive  presumption  or  inference  of  law 
from  written  evidence.  The  company  were  in  no  manner  bound  to 
communicate  their  reasons  for  resisting  the  claim ;  and  their  reso- 
lution to  resist  it,  notified  as  it  was  in  general  terms  to  the  insured, 
covered  the  whole  ground ;  and  was  just  as  good  notice,  if  any  was 
required,  of  one  defect  as  another  in  the  claim. 

7.  The  misrepresentation,  of  the  materials  and  constrqction  of  the 
buildings  insured,  was  palpable  and  material ;  and  the  direction  to 
the  jury,  asked  by  the  defendants  and  refused  by  the  Court  on  this 
point,  properly  referred  the  fact  of  misrepresentation,  and  the  cir- 
cumstances from  which  its  materiality  resulted,  to  the  jury ;  the 
effect  of  such  misrepresentation,  and  the  result  of  materiality  from 
the  circumstances^  to  the  Court. 

8.  The  first  of  the  said  rules  above  cited,  did  not  reduce  the  ma- 
teriality of  misrepresentation  in  the  policy  to  the  alternative  tests 
of  fraud,  or  of  a  consequent  reduction  in  the  rate  of  insurance,  as 
was  ruled  by  the  Court:  or,  if  it  did,  then  such  reduction  in  the  rate 
of  insurance  was  a  necessary  presumption  from  a  lower  risk,  and 
was  not  to  be  proved,  aliunde,  as  was  also  required  by  the  Court. 

9.  The  fact,  that  a  premium  equal  to  the  highest  rate  for  insur- 
ance on  the  fourth  class  of  hazards  indicated  in  the  said  printed  list 
of  rates,  had  been  paid,  was  wholly  immaterial ;  and  did  not,  as 
ruled  by  the  Court,  convert  the  risk  itself  to  one  of  that  class,  as  on 
a  <<  slight  or  timber  building ;"  when  the  specific  description  of  it 
in  the  policy,  identified  it  with  the  lower  risk  indicated  in  the  se- 
cond class  of  the  printed  rates ;  and  it  turned  out,  in  fact,  to  be 
neither  of  the  second  nor  of  the  fourth  class,  but  identically  of  the 
third:  nor  did  it  supply  any  competent  evidence  whatever;  far  less 
conclusive  evidence,  as  was,  in  effect,  ruled  by  the  Court ;  that  the 
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premium  was,  in  fact,  accommodated  to  any  higher  risk  than  that 
specifically  described  in  the  policy. 

*421  *^^'  '^^  defendants  in  the  direction  asked  of  the  Court  to 
-I  the  jury  on  this  point,  condescended  to  the  terms  of  mate- 
riality of  misrepresentation,  and  an  actual  increase  of  the  risk : 
They,  nevertheless,  maintain  that  the  description  of  the  risk,  in  the 
body  of  the  policy,  amounted  to  a  warranty  that  it  was  actually  of 
the  class  of  hazards,  to  which  ihat  description  specifically  referred  it. 
For  the  plaintifb  in  error,  were  cited,  2  Marsh,  on  Ins.  787. 
Id.  15.  118.  2  Caines'  Rep.  13.  2  Caines'  Cases  in  Error,  110. 
4  DalL  421.     1  Johns.  351.    3  Dow.  255.    2  Marsh.  811. 

Mr.  Swann  and  Mr.  Wirt,  for  the  defendant  in  error,  maintained, 
that  the  Circuit  Court  did  not  err  in  giving  or  refusing  the  charges 
to  the  jury  as  set  forth  in  the  several  bills  of  exceptions.  They  cited 
Buck  &  Hedrick  va.  The  Chesapeake  Ins.  Company,  1  Peters,a51. 
1  Marshall  on  Insurance,  114, 115.  8  T.  R.  13.  2  New  Rep.  269. 
13  Mas&  Rep.  96.  Id.  267.  3  Mass.  Rep.  133.  Phil,  on  Ins.  85. 
128. 499.  1  Johns.  Rep.  220.  9  Johns.  192.  6  Harris  &  Johnson, 
612.  6  Crancb.  338,  339.  5  Cranch,  100.  109.  2  Sch.  &  Lef.  712. 
13  Johns.  561.  3  Marshall, 221.  Doug.  11.  Also  1  Chitty  on  Ins. 
317,  318.     1  T.  R.  638.     Doug.  684.  687.  688. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the  Court 
.  This  writ  of  error  is  brought  to  a  judgment  of  the  Court  of  the 
United  States,  for  the  district  of  Columbia,  sitting  in  the  county  of 
Alexandria;  which  was  rendered  in  a  cause  in  which  Joseph  Law- 
rence, survivor  of  Lawrence  &  Poindexter,  was  plaintiflf,  and  the 
Columbian  Insurance  Company  of  Alexandria  were  defendants. 

The  suit  was  brought  on  a  policy  insuring  a  mill,  stated  in  the 
representation  and  in  the  poUcy,  to  belong  to  Lawrence  and  Poin- 
dexter, the  assiired.  Pending  the  suit,  Poindexter  died ;  and  the 
suit  was  continued  and  tried  in  the  name  of  Lawrence,  the  survivor. 
The  verdict  and  judgment  were  in  favour  of  the  plaintifi*  below. 
« .  o^  At  the  trial,  the  Court,  *on  the  motion  of  the  defendant's 
^  counsel,  instructed  the  jury  on  several  questions  of  law  which 
were  made  in  the  case;  to  which  instructions  the  counsel  for  the  de- 
fendants in  the  Circuit  Court  excepted,  and  the  cause  is  now  before 
this  Court  on  those  exceptions. 

The  plaintifi*  in  the  Circuit  Court  had  exhibited  his  policy,  the 
representation  on  which  the  contract  of  insurance  was  founded; 
his  proofs  of  title  and  of  loss,  the  notice  which  he  gave  of  that  loss, 
together  with  the  documents  which  accompanied  it,  as  preparatory 
to  the  assertion  of  his  claim  against  the  company;  and  the  proceed- 
ings of  the  company  in  consequence  of  that  claim,  which  terminated 
in  a  refusal  to  pay  it.  The  counsel  for  the  plaintitF  in  the  Circuit 
Court,  having  thus  concluded  his  case,  the  counsel  for  the  defendants 
made  three  objections  to  his  right  of  action. 

1.  That  the  interest  claimed  by  the  plaintiff  in  the  property  in- 
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sured,  as  CivDcIosed  by  the  evidence,  was  not,  at  the  respective  times 
of  effecting;  the  insurance,  and  of  the  happening  of  the  loss,  an  in- 
surable interest  and  property. 

2.  That  it  was  not  such  an  interest  as  is  described  in  the  original 
offer  of  the  plaintiff's  agent  for  insurance,  and  in  the  policy  ;  nor 
9uch  as  is  averred  in  the  declaration. 

3.  That  the  said  documents  produced  as  preliminary  proof  of  loss, 
do  not  import  a  fulfilment,  on  the  part  of  the  plaintiff,  of  the  terms 
and  conditions  upon  which  the  loss  is  declared  to  be  payable,  by  the 
ninth  of  the  said  printed  rules  annexed  to  the  policy. 

And  the  counsel  for  the  defendants  thereupon  prayed  the  opinion 
and  direction  of  the  Court  to  the  jury,  that  the  said  evidence  was 
not  admissible,  competent,  and  isulicient  to  be  left  to  the  jury  as 
proof  of  the  plaintiff's  title  to  recover  for  such  loss  in  this  action. 

The  Court  refused  to  give  this  instruction,  being  of  opinion,  1. 
That  the  interest  of  the  plaintifis  in  the  property  insured,  as  dis- 
closed by  the  said  evidence,  is  a  sufficient  insurable  interest  to  sup- 
port the  policy,  and  the  averment  of  interest  in  the  plaintiffs'  de- 
claration in  this  action. 

2.  That  it  is  such  an  interest  as  is  described  in  the  *origi-     ^^^   . 
nal  offer  for  insurance,  and  in  the  policy,  and  in  the  declara-     ^ 
don. 

3.  That  although  the  said  certificate  of  Murray  Forbes  is  not 
such  a  certificate  as  is  required  by  the  said  ninth  rule  annexed  to 
the  said  policy;  yet  the  evidence  aforesaid  is  admissible,  competent, 
and  sufficient  to  be  left  to  the  jury;  and  from  which  they  may  infer, 
that  the  defendants  waived  the  objection  to  the  said  certificate,  and 
to  the  other  preliminary  proof  aforesaid. 

The  counsel  for  the  defendants  in  error  have  made  some  prelimi- 
nary objections  to  the  terms  in  which  the  opinion  of  the  Circuit 
Court  was  asked.  The  counsel  prayed  the  opinion  and  direction 
of  the  Court  to  the  jury,  that  the  evidence  offered  by  the  plaintiff 
was  not  admissible,  competent,  and  sufficient  to  be  left  to  the  jury 
as  proof  of  the  plaintiff's  title  to  recover.  This  blending  of  an  ob- 
jection to  the  admissibility  of  evidence  in  the  same  application  which 
questions  its  sufficiency,  is  said  to  be  not  only  unusual;  but  to  con- 
found propositions  distinct  in  themselves,  and  to  be  calculated  to 
embarrass  the  Court,  and  the  questions  to  be  decided. 

It  is  undoubtedly  true,  that  questions  respecting  the  admissibility 
of  evidence  are  entirely  distinct  from  those  which  respect  its  suffi- 
ciency or  effect.  They  arise  in  different  stages  of  the  trial,  and 
cannot  with  strict  propriety  be  propounded  at  the  same  time.  If, 
therefore,  the  Circuit  Court  had  proceeded  no  further  than  to  refuse 
the  instruction  which  was  asked,  this  Court  might  have  considered 
the  refusal  as  proper ;  unless  the  entire  prayer,  as  made,  ought  to 
have  been  granted.  But  the  Circuit  Court  proceeded  to  give  its 
opinion  on  the  different  points  made  by  counsel,  and  these  opinions 
must  be  examined. 

1.  The  first  is,  that  the  interest  of  the  assured  in  the  property 
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insured,  is  a  sufficient  insurable  interest  to  support  the  policy,  and 
the  averment  of  interest  in  the  declaration. 

The  mill  insured  was  built  on  an  island  in  the  Rappahannoc, 
which  was  demised  by  Charles  Mortimer  to  Stephen  Winchester, 
**4^1     ^^^  three  lives,  renewable  forever,  at  the  *yearly  rent  of 

^  eighty  pounds,  ({0266  66  cents;)  with  a  condition  of  re-en- 
try for  rent  in  arrear,  &c. 

1801,  Dec.  19.  S.  W.  conveyed  one  undivided  third  part  to 
Richard  Winchester,  and  another  undivided  third  part  to  Joshua 
Howard. 

1806,  May  9.  R.  and  S,  Winchester  conveyed  to  Joshua  Howard, 
by  deed  of  mortgage  in  fee,  their  two-thirds  of  the  said  island,  with 
other  property  to  a  considerable  amount,  in  order  to  secure  the  said 
Howard  to  the  amount  of  forty  thousand  dollars. 

1813,  Jan.  27.  Joshua  Howard  conveyed  the  whole  island  to 
William  and  George  Winchester. 

1813,  Sept.  33.  William  and  George  Winchester  conveyed  the 
island  to  Joseph  Howard  and  Joseph  W.  Lawrence. 

1818,  July  22.  Joseph  Howard  entered  into  an  agreement  with 
Joseph  W.  Lawrence,  by  which  the  said  Lawrence  was  to  take  the 
island,  &c.  at  the  price  of  thirty  thousand  dollars,  for  which  amount 
in  debts,  due  from  Howard  &  Lawrence,  he  was  to  procure  a  release ; 
on  his  doing  which,  Howard  was  to  execute  a  deed  for  the  property ; 
on  the  failure  or  inability  of  Lawrence  to  procure  this  release,  the 
contract  was  to  be  void. 

1822,  Nov.  28.  Joseph  W.  Lawrence  enters  into  an  agreement 
with  Thomas  Poindezter,  Jun.  for  the  sale  of  one  half  of  the  island, 
mills,  &c.,  for  which  the  said  Poindexter  agrees  to  assume  and  take 
upon  himself  one-half  the  debts  due  from  Howard  &  Lawrence  to 
the  banks  in  Fredericksburg,  which  w'ere  secured  by  a  deed  of 
trust. 

Nov.  29.  An  agreement  between  Howard  and  Lawrence  to  work 
the  mills  in  partnership. 

By  the  deeds  of  January  27,  and  Sept  23,  1813,  all  the  title  of 
Joshua  Howard  to  the  island  on  which  the  mills  insured  were 
erected,  passed  to  Joseph  Howard  and  Joseph  W.  Lawrence. 
What  was  that  title  ? 

He  held  one-third  part  in  his  own  right,  and  the  remaining  two 
thirds  as  mortgagee. 

The  agreement  of  July  22, 18l8,  between  Howard  and  Lawrence, 

does  not  appear  to  have  been  performed  on  the  part  of  Lawrence; 

» .  g,     nor  is  there  any  evidence  of  his  ability  *to  perform  it ;  but  it 

-I     does  not  appear  that  Howard  has  taken  any  step  to  avoid  it, 

or  has  asserted  any  title  in  himself. 

The  agreement  of  Nov.  28, 1822,  between  Lawrence  and  Poin- 
dexter, admits  Poindexter  to  an  undivided  moiety  of  any  interest 
Lawrence  might  have  in  the  property. 

Lawrence  &  Poindexter  then,  when  the  insurance  was  made, 
were  entitled  to  one-third  of  the  property  under  the  deed  made  by 
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Charles  Mortimer,  and  to  the  remaining  two-thirds  as  mortgagees; 
but  one  moiety  of  the  whole,  which  moiety  was  derived  from  Joseph 
Howard  under  the  agreement  of  July  22,  1818,  was  held  under  an 
agreement  which  had  not  been  complied  with,  and  which  purported 
on  its  face  to  be  void  if  not  complied  with ;  but  the  other  contract- 
ing party  had  not  declared  it  void,  nor  called  for  a  compliance 
with  it. 

It  cannot  be  doubted,  wie  think,  that  the  assured  had  an  interest 
in  the  property  insured.  Lawrence  had  an  unquestionable  titM  to 
a  moiety  of  one-third,  subject  to  the  rent  reserved  in  the  original 
lease,  and  (o  a  moiety  of  the  remaining  two-thirds  as  mortgagee. 
He  had  such  title  to  the  other  moiety  as  could  be  acquired  by  an 
agreement  for  a  purchase,  the  terms  of  which  had  not  been  complied 
with. 

The  title  is  thus  stated,  because  those  words  which  declare  the 
contract  to  be  void  if  Lawrence  should  fail  to  comply  with  it,  do  not, 
we  think,  render  it  absolutely  void,  but  only  voidable.  No  time  for 
performance  is  fixed ;  and  if  Howard  is  content  with  what  has  been 
done  by  Lawrence,  and  does  not  choose  to  annul  the  contract,  the 
underwriters  of  this  policy  cannot  treat  it  as  a  nullity.  Lawrence, 
having  this  title  under  an  executory  contract,  sells  to  Poindexter 
one  undivided  moiety  of  the  property.  These  two  persons,  being 
both  in  possession,  partly  under  legal  conveyances  and  partly  under 
executory  contracts,  require  an  insurance  on  it  against  loss  by  fire. 
Had  they  an  insurable  interest  ? 

That  an  equitable  interest  may  be  insured  is  admitted.  We  can 
perceive  no  reason  which  excludes  an  interest  held  under  an  execu- 
tory contract.  While  the  contract  subsists,  *the  person  claim-  ^^^  _ 
ing  under  it  has  undoubtedly  a  substantial  interest  in  the  pro-  ■- 
perty.  If  it  be  destroyed,  the  loss  in  contemplation  of  law  is  his. 
If  the  purchase  money  be  paid,  it  is  his  in  fact.  If  he  owes  the 
purchase  money,  the  property  is  its  equivalent  and  is  still  valuable 
to  him.  The  embarrassment  of  his  affairs  may  be  such  that  his 
debts  may  absorb  all  his  property;  but  this  circumstance  has  never 
been  considered  as  proving  a  want  of  interest  in  it.  The  destruc- 
tion of  the  property  is  a  real  loss  to  the  person  in  possession,  who 
claims  title  under  an  executory  contract,  and  the  contingency  that 
his  title  may  be  defeated  by  subsequent  events  does  not  prevent  this 
loss.  We  perceive  no  reason  why  he  should  not  be  permitted  to 
insure  against  it.  The  cases  cited  in  argument,  and  those  summed 
up  in  Phillips  on  Insurance,  26,  on  insurable  interest,  and  in  1 
Marshall,  104,  ch.  4.,  and  2  Marshall,  787,  ch.  11,  prove,  we  think, 
that  any  actual  interest,  legal  or  equitable,  is  insurable. 

2.  Having  declared  the  interest  of  Lawrence  &  Poindexter  to  be 
insurable,  the  Circuit  Court  instructed  the  jury  that  "it  is  such  an 
interest  as  is  described  in  the  original  offer  for  insurance,  and  in  the 
policy,  and  in  the  declaration." 

The  original  offer  for  insurance  was  in  these  words,  "What 
premium  will  you  ask  to  insure  the  following  property,  belonging  to 
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Lawrence  &  Poindexter,  for  one  year  against  loss  or  damage  by 
fire?  On  their  stone  mill  four  stories  high,  covered  with  wood,  on 
an  island  about  one  mile  from  Fredericksburg  in  the  county  of 
Stafford;  the  mill  called  Elba  mill.  Seven  thousand  dollars  are 
wanted.  Not  within  tfiirty  yards  of  any  other  buildings  except  a 
cornhouse,  which  is  about  twenty  yards  off." 

The  policy  states  that  the  underwriters  insure  Lawrence  &  Poin- 
dexter  against  loss  or  damage  by  fire,  to  the  amount  of  seven 
thousand  dollars  on  their  stone  mill,  &c. 

The  declaration  charges  that  the  defendants  insured  the  pl^i|i tiffs 

seven  thousand  dollars,  against  loss  or  damage  by  fire  on  their  stone 

4 .  gn     mill,  &c,  and  avers  that  they  were  interested  in,  and  the  *equi- 

-'     table  owners  of  the  premises  insured  as  aforesaid  at  the  time 

the  insurance  was  made  as  aforesaid,  &c. 

The  material  inquiry  is,  docs  the  offer  for  insurance  state  truly 
the  interest  of  the  assured  in  the  property  to  be  insured  ?  The  offer 
describes  the  property  as  belonging  to  Lawrenee  &  Poindexter ; 
and  states  it  afterwards  to  be  their  stone  mill*  It  contains  no  quali- 
fying terms,  which  should  lead  the  mind  to  suspect  that  their  title 
was  not  complete  and  absolute.  The  plaintiffs  in  error  contend  that 
the  terms  import  an  absolute  legal  estate  in  the  property ;  and  that 
the  insurers  entered  into  the  contract,  having  a  right  to  believe  that 
the  interest  of  the  assured  was  of  this  character. 

Instead  of  such  an  estate  in  the  prx)perty  as  the  representation 
justified  the  insurers  in  expecting,  the  proof  shows  that  the  insured 
held  only  one-half  of  one-third,  Under  a  lease  for  three  lives,  renew- 
able for  ever,  and  one-half  of  the  other  two-thirds  as  mortgagees; 
that  the  other  moiety  was  held  under  a  contract,  the  terms  of  which 
had  not  been  complied  with ;  and  which,  if  complied  with,  would 
give  them  a  title  to  two-thirds  of  that  moiety  only  as  mortgagees. 

The  defendants  insist  that  the  representation  is  satisfied  by  an 
equitable  title  under  an  executory  contract,  and  that  in  truth  and  in 
fact  the  mill  did,  at  the  time  of  its  insurance  and  loss,  belong  to 
Lawrence  &  Poindexter. 

It  may  be  true,  that  a  mill  occupied  by  Lawrence  and  Poindexter, 
land  held  under  a  lease  or  an  executory  contract,  would  be  generally 
spoken  of  by  themselves  and  others  as  their  mill.  The  property 
alluded  to  would  be  well  understood^  and  no  inconvenience  could 
arise  from  this  mode  of  designating  it-  But  if  Lawrence  &  Poin- 
dexter should  proceed  to  sell  the  property  as  theirs,  should  describe 
it  in  the  contract  as  belonging  to  them,  no  Court  would  compel  the 
purchaser  to  take  the  title  they  could  make. 

The  assured  then  have  not  proved  «such  an  interest  as  is  described 
in  the^  original  offer  for  insurance ;"  and  the  Circuit  Court,  in  this 
*49l  '  '®^P®^*>  misdirected  the  jury.    It  may  *be  proper  to  take 
■^     some  notice  of  the  materiality  of  this  misdirection. 

The  contract  for  insurance  is  one  in  which  the  underwriters  gene 
rally  act  on  the  representation  of  the  assured :  and  that  representa- 
tion ought  consequently  to  be  fair,  and  to  omit  nothing  which  it  is 
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material  for  the  underwriters  to  know.  It  may  not  be  necessary 
that  the  person  requiring  insurance  should  state  every  encumbrance 
on  his  property,  which  it  might  be  required  of  him  to  state,  if  it  was 
offered  for  sale  ;  but  fair  dealing  requires  that  he  should  state  every 
thing  which  might  influence,  and  probably  would  influence  the 
mind  of  the  underwriter  in  forming  or  declining  the  contract.  A 
building  held  under  a  lease  for  years  about  to  expire,  might  be  gene- 
rally spoken  of  as  the  building  of  the  tenant ;  but  no  underwriter 
would  be  willing  to  insure  it  as  if  it  was  his ;  and  an  ofier  for  in* 
surance,  stating  it  to  belong  to  him,  would  be  a  gross  imposition. 

Generally  speaking,  insurances  agaiust  fire  are  made  in  the  confi- 
dence that  the  assured  will  use  all  the  precautions  to  avoid  the  ca- 
laniity  insured  against,  which  would  be  suggested  by  his  interest. 
The  extent  of  this  interest  must  always  influence  the  underwriter  in 
taking  or  rejecting  the  risk,  and  in  estimating  the  premium.  So  far 
as  it  may  influence  him  in  these  respects,  it  ought  to  be  communi- 
cated to  him.  Underwriters  do  not  rely  so  much  upon  the  principles 
as  on  the  interest  of  the  assured ;  and  it  would  seem,  therefore,  to 
be  always  material  that  they  should  know  how  far  this  interest  is 
engaged  in  guarding  the  property  from  loss.  Marshall,  in  treating 
on  insurance  against  fire,  p.  789,  b.  4,  ch.  2,  says ;  <<  It  is  not  ne- 
cessary, however,  in  order  to  constitute  an  insurable  interest,  that 
the  insured  shall,  in  every  instance,  have  the  absolute  and  unquali- 
fied property  of  the  efiects  insured.  A  trustee,  a  mortgagee,  a  re- 
versioner, a  factor  or  agent,  with  the  custody  of  goods  to  be  sold 
upon  commission,  may  insure ;  but  with  this  caution,  that  the  na- 
ture of  the  property  be  distinctly  specified.^' 

In  all  the  treatises  on  insurances,  and  in  all  cases  in  which  the 
question  has  arisen,  the  principle  is,  that  a  *misrepresentation,  r^^  .^ 
which  is  material  to  the  risk,  avoids  the  policy.  In  this  case  ^ 
the  Circuit  Court  has  decided  that  there  is  no  misrepresentation ; 
that  the  interest  of  the  assured  was  truly  described  in  the  ofler  for 
insurance ;  and,  consequently,  no  question  on  the  materiality  of  the 
supposed  trariance  was  submitted  to  the  jury. 

As  this  Court  is  of  opinion  that  a  precarious  title,  depending  for 
its  continuance  on  events  which  might  or  might  not  happen,  is  not 
such  a  title  as  is  described  in  the  offer  for  insurance,  constniing  the 
words  of  that  offer  as  they  are  fairly  to  be  understood  ;  the  Circuit 
Court  has  in  this  respect  mis-directed  the  jury. 

3.  The  third  opinion  given  to  the  jury  is,  that  the  evidence 
given  by  the  plaintiff  in  the  Circuit  Court  was  admissible,  com- 
petent and  sufficient  to  be  left  to  the  jury,  and  from  which 
they  may  infer  that  the  defendants  ^waived  the  objection  to  the 
said  certificiite,  and  to  the  other  preliminary  proof  aforesaid.  The 
certificate  to  which  this  instruction  refers  is,  by  one  of  the  rules 
which  form  conditions  of  the  policy,  declared  to  be  an  indispen- 
sable requisite ;  without  the  production  of  which,  the  loss  claimed 
"shall  not  be  payable."  A  certificate  intended  by  the  assured 
to  satisfy  this  condition,  accompanied  the  proof  of  loss;  but  it 
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is  not  such  a  certificate  as  the  condition  requires ;  and  sach  was  the 
opinion  of  the  Circuit  Court.  The  testimony  which  the  Co.nrt  left 
to  the  jury  as  heing  sufficient  to  authorize  them  to  infer  a  waiver  on 
the  part  of  the  insurers  of  this  certificate,  consisted  of  entries  on  the 
minutes  of  the  board,  with  some  parol  proof. 

On  the  20th  of  February  1824,  the  claim  of  Lawrence  &  Poindex- 
ter  was  submitted  to  the  board  with  the  policy  and  certificate  of  loss. 

On  the  1 3th  of  March,  an  order  was  made,  requiring  the  title  papers 
of  Liawrence  and  Poindexter  to  the  Elba  mill.  On  the  first  of  April, 
copies  of  the  .deed  from  William  and  George  Winchester  to  Joseph 
Howard  and  Joseph  Lawrence,  of  the  agreement  between  Howard 
and  Lawrence,  and  of  the  agreement  between  Lawrence  and  Poio- 
<>-, n  dexter,  were  laid  *before  the  board.  On  the  16th  of  April, 
-I  farther  proof  respecting  the  title  was  required,  which  was  pro* 
duced  on  the  22d  of  the  same  month. 

The  opinion  of  Mr.  Jones  was  taken  on  the  case,  which  was  sub- 
mitted to  the  board  on  the  28th  of  June,  when  it  was  resolved, 
<^  that  the  claim  of  Lawrence  &  Poindexter  be  resisted  ;  and  that 
the  secretary  furnish  them  with  a  copy  of  this  resolution." 

The  opinion  of  Mr.  Jones  turns  on  the  interest  of  the  assured^and 
on  the  question  whether  the  loss  was  fair  or  fraudulent.  . 

On  the  nth  of  November,  inquiry  was  made  whether  the  board 
would  enter  into  a  compromise,  <Mt  beiog  understood  that  the  agree- 
ment" <<is  not  to  be  considered  as  an  admission  of  the  claim?" 
Answered  ^^yes." 

On  the  13th  of  November,  the  board  passed  a  resolution  declin- 
ing a  compromise,  which  was  communicated  to  the  agent  of  Law- 
rence &.  Poindexter. 

On  the  nth  of  December,  a  farther  and  more  specific  proposition 
for  a  compromise  was  made  by  the  agent  of  the  assured,  which  was 
rejected  by  the  company. 

The  secretary  of  the  company  was  examined,  to  prove  the  com- 
munications between  him  and  the  agent  of  the  assured.  When  the 
documentary  evidence  was  exhibited,  he  informed  the  agent  that  he 
would  call  a  board  to  decide  on  the  claim.  After  the  board  had 
met  and  adjourned,  he  informed  the  agent  that  the  claim  would  pro- 
bably be  resisted ;  that  the  company  thought  the  interest  of  the  as- 
sured was  not  insurable ;  that  the  representation  was  not  faithful : 
and  that  Poindexter  had  set  fire  to  the  mill.  No  objection  was  made 
to  the  preliminary  papers.  The  custom  of  the  board  was,  if  the 
claim  for  indemnity  was  thought  just,  to  refer  the  preliminary  papers 
to  their  secretary  to  see  if  they  were  regular.  In  this  case  no  such 
reference  was  made.  , 

From  the  first  presentation  of  the  papers  in  February,  till  the 
passing  of  the  final  resolution  in  June,  the  claim  was  pending  unde- 
termined before  the  board,  waiting  for  the  advice  of  counsel.  This 
*52l  '^^^^^^  being  delayed  by  the  *absence  and  other  engagements 
-•  of  counsel,  an  agreement  was  entered  into  with  the  agent  -^ 
the  assured,  that  if  the  final  resolution  should  be  to  resist  the  claii  * 
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the  suit  should  be  put  as  forward  on  the  dockets  as  if  brought  to  the 
intervening  April  term.  This  agreement  was  complied  with.  All 
the  orders  and  resolutions  of  the  board  which  have  been  stated  were 
communicated  by  the  witness  to  the  agent  of  the  assured ;  and  are 
the  only  conmiunications  which  he  was  authorized  to  make. 

According  to  the  invariable  usage  of  the  board,  the  sufficiency  of 
the  documents  offered  by  way  of  preliminary  proof  of  loss,  as  re- 
quired by  the  ninth  articleof  the  rules  annexed  to  the  policy;  was 
not  to  be  considered  by  the  board,  till  the  principle  of  the  claim 
should  have  been  admitted,  and  then  the  course  was  to  submit  such 
documents  to  the  secretary  for  a  special  report  thereon ;  in  this  case 
the  sufficiency  of  the  documents  was  never  discussed  or  considered 
by  the  board,  nor  referred  to  the  secretary.  It  never  was  contem- 
plated by  the  witness,  nor  to  his  knowledge  by  the  board,  to  waive 
any  compliance  with  this  ninth  article.  The  consideration  of  the 
documents  offered  under  it  did  not  regularly  come  on  till  the  claim 
should  be  admitted  in  principle. 

The  agent  of  the  assured  was  present  at  some  of  the  meetings  of 
the  board  when  the  witness  was  absent.  He  h€is  understood  that 
on  these  occasions  the  communications  between  them  turned  entire- 
ly on  questions  respecting  the  fundamental  objections  to  the  claim. 
The  regularity  or  irregularity  of  the  preliminary  proof  was  never 
mentioned.  The  opinion  given  by  counsel  was  never  communi- 
cated to  the  assured  or  their  agent  To  have  done  so,  would  have 
been  contrary  to  the  rules  and  to  usage. 

This  evidence  was  left  to  the  jury  as  testimony  from  which  they 
might  infer  that  the  preliminary  proof,  required  by  the  ninth  rule 
annexed  to  the  policy,  as  indispensable  to  entitle  the  assured  to  de- 
mand payment  for  a  loss,  had  been  waived  by  the  underwriters. 

It  will  not  be  pretended  that  any  expression  is  to  be  found  either 
m  the  resolutions  of  the  board  or  in  the  conversations  *held  by  ,  ,^  -^ 
their  secretary  with  the  agent  of  the  assured,  having  the  '- 
slightest  allusion  to  this  preliminary  proof  or  to  the  waiver  of  it  If 
then  the  jury  might  infer  a  waiver,  the  inference  must  be  founded 
on  the  opinion  that  the  board  was  bound  to  specify  this  particular 
objection ;  or  that  they  have  taken  some  step  or  made  some  com- 
munication, which  pre-supposea  an  acquiescence  in  the  certificate 
which  was  offered. 

The  resolution  of  the  board  to  resist  the  claim  is  expressed  in 
general  terms,  and  consequently  applies  to  every  part  of  the  testi- 
mony offered  in  support  of  it  We  know  of  no  principle  nor  usage 
which  requires  underwriters  to  specify  their  objections,  or  which 
justifies  the  inference  that  any  objection  is  waived.  We  know  of 
no  principle  by  which  this  preliminary  proof  should  be  separated 
iVom  the  other  proofs  which  were  required  to  sustain  the  claim,  and 
its  insufficiency  be  remarked  to  the  assured.  The  general  resolu- 
tion of  the  board  was  notice  to  the  assured  that  if  they  intended  to 
assert  their  claim  in  a  Court  of  justice,  they  must  come  into  Court 
prepared  to  support  it 
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2.  Did  the  examination  of  the  title  and  the  proceedings  of  the 
board  respecting  it,  presuppose  an  examination  of  the  preliminary 
proofs,  and  an  acquiescence  in  its  sufficiency? 

We  think  not.  The  proof  of  interest,  and  the  certificate  which 
was  to  precede  payment,  if  the  claim  should  be  admitted ;  are  dis- 
tinct parts  of  the  case  to  be  made  out  by  the  assured.  Neither  of 
those  parts  depends  on  the  other.  The  one  or  the  other  may  be 
first  considered,  without  violating  propriety  or  convenience.  The 
consideration  oif  the  one  does  not  imply  a  previous  consideration 
and  approval  of  the  other.  The  language  of  the  ninth  rule  does 
not  imply  that  the  proof  it  requires  is  first  in  order  for  consideration. 
After  stating  what  shall  be  done  by  the  assured,  the  rule  requires 
the  affidavit  and  certificate  in  question ;  and  adds,  that  <^  until  such 
affidavit  and  certificate  are  produced,  the  loss  claimed  shall  not  be 
payable.''  The  affidavit  and  certificate  must  precede  the  pajrment, 
but  need  not  precede  the  consideration  of  the  claim. 
<^- .,  *The  testimony  of  the  secretary,  if  not  conclusive  on  this 
-I  point,  is,  we  think,  entitled  to  great-weight  He  states  the 
invariable  usage  of  the  office  to  have  been,  to  consider  the  merits 
of  the  claim  before  looking  into  the  preliminary  proof,  which,  after 
dedding  favourably  on  the  claim,  was  always  referred  to  him  for 
examination  and  report  In  this  case  the  decision  having  been  un- 
favourable to  the  claimant,  no  reference  was  made  to  him. 

We  do  not  think  the  assured  can  be  presumed  ignorant  of  the 
standing  usage  of  the  office,  to  which  he  applied  for  insurance ;  or 
be  admitted  to  found  upon  that  ignorance  a  claim  to  exemption 
from  the  necessity  of  producing  a  document  required  by  the  policy, 
as  indispensable  to  his  demand  of  payment  for  his  loss. 

We  think  the  case  exhibits  no  evidence  of  waiver ;  no  evidence 
from  which  the  jury  could  infer  it,  and  consequently  that  this  in- 
struction of  the  Court  is  erroneous. 

It  would  have  been  subject  of  much  regret,  had  the  merits  of  the 
case  been  clearly  in  favour  of  the  defendants  in  error,  to  reverse  the 
judgment  of  the  Circuit  Court  on  account  of  the  non-production  of 
a  document  which  may  perhaps  be  so  readily  supplied.  But  the 
cause  must  go  back  on  the  opinion  expressed  by  the  Circuit  Court 
to  the  jury,  that  the  title  proved  at  the  trial  agrees  with  that  stated 
in  the  offer  for  insurance. 

After  the  opinions  which  have  been  stated  had  been  delivered  to 
the  jury,  the  defendants  offered  evidence  to  prove  the  insolvency  of 
the  plaintiffs,  so  as  to  disable  them  from  obtaining  a  legal  title  i  and 
additional  embarrassments  on  the  property;  and  again  moved  the 
Court  to  instruct  the  jury,  that  the  assured  had  not  such  an  interest 
in  the  property  as  entitled  them  or  either  of  them  to  recover.  This 
instruction  the  Court  refused  to  give,  being  still  of  opinion  that  <he 
assured  held  an  insurable  interest  in  the  mill.  An  exception  was 
taken  to  this  opinion. 

The  additional  encumbrances  to  the  tide,  and  the  circumstances 
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of  Lawrence  &  Poindexter,  might  constitute  additional  objections  to 
the  representation  contained  in  the  offer  *for  assurance ;  but     p«.^ 
do  not,  we  think,  disprove  an  insurable  interest  in  those  who     '• 
were  still  in  possession  of  the  property,  and  claimed  title  to  it  under 
executory  contracts. 

The  defendants  in  the  Circuit  Court  then  proved  that  the  mill  was 
a  square  building  built  of  stone  to  the  eaves,  that  the  roof  was 
framed  and  covered  entirely  of  wood,  and  that  the  two  gable  ends 
running  up  perpendicularly  from  the  stone  wall  to  the  top  of  the 
roof,  were  also  constructed  of  wood.  They  also  offered  evidence  to 
prove  the  general  understanding,  that  the  description  of  a  stone  housj 
covered  with  wood  was  not  verified  or  supported  by  a  house  whoso 
gable  ends  were  of  wood ;  that  the  gable  ends  were  understood  to 
be  a  part  of  the  wall,  not  of  the  roof  or  covering.  They  then  moved 
the  Court  to  instruct  the  jury,  that  if  two  of  the  exterior  walls  termi- 
nated in  upright  gable  ends ;  such  gable  ends  not  properly  forming, 
according  to  ordinary  rules  and  terms  of  architecture,  a  part  of  the 
covering  or  roof;  it  was  necessary,  in  order  to  verify  the  said  de- 
scription, that  such  gable  ends  should  have  been  of  stone ;  and*if, 
in  point  of  fisict,  such  gable  ends  as  well  as  the  covering  or  roof  were 
of  wood,  which  under  any  circumstances  of  actual  conflagration 
might  have  increased  either  the  risk  of  catching  fire  or  the  difficulty 
of  extinguishing  it ;  it  amounted  to  a  material  misrepresentation, 
and  avoids  the  policy ;  and  it  is  not  material  whether  the  said  mis- 
representation was  wilful  and  fraudulent,  or  from  ignorance  and 
without  design ;  nor  whether  that  actual  loss  was  produced  by  such 
misrepresentation,  or  by  having  gable  ends  of  wood  instead  of  stone. 

The  Court  refused  to  give  this  instruction,  being  '<  of  opinion  that 
It  was  competent  to  the  jury,  from  all  the  facts  given  in  evidence, 
to  decide  whether,  in  order  to  verify  the  said  description  in  the  said 
policy,  it  was  necessary  that  the  whole  of  the  exterior  walls  from 
the  foundation  to  the  top  of  the  roof  should  be  of  stone.  And  bein^ 
also  of  opinion  that  under  the  first  of  the  rules  annexed  to  the  said 
policy,  and  referred  to  therein;  no  variation  in  the  description  of  the 
property  insured,  from  the  true  description  thereof,  not  made  fraudu- 
lently; would  vitiate  the  policy  unless  by  reason  *of  such  p^^-^ 
variation  the  insurance  was  made  at  a  lower  premium  than  ^ 
would  otherwise  have  been  demanded." 

To  this  opinion  also  an  exception  was  taken.  The  rule  referred 
to  in  the  opinion  requires,  that 

^<  Persons  desirous  of  making  insurance  on  buildings  should  state 
in  writing  the  following  particulars,  to  wit,  of  what  materials  the 
walls  and  roof  of  each  building  are  constructed,"  &c.  <^And  if  any 
person  shall  cause  the  same  to  be  described  in  the  policy  otherwise 
than  as  they  really  are,  so  as  the  same  be  charged  at  a  lower  pre- 
mium than  would  otherwise  be  demanded,  such  insurance  shall  be 
of  no  force." 

If  the  Court  was  correct  in  the  construction  of  this  rule,  and  of  its 
effect  upon  the  policy,  it  will  become  unnecessary  to  examine  their 
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opinion,  leaving  the  question  whether  the  property  insured  was  truly 
described,  entirely  to  the  jury. 

This  rule  takes  up  the  subject  of  describing  the  property,  and  pro- 
vides for  it.  It  requires  that  the  materials  of  which  the  walls  and 
roof  are  constructed  shall  be  truly  stated,  and  prescribes  the  penalty 
for  a  mis-statement.  The  penalty  is,  that  the  insurance  shall  be 
void,  if  the  assured  shall  cause  the  building  to  be  described  in  the 
policy  otherwise  than  it  really  is,  so  as  the  same  be  charged  at  a 
lower  premium  than  would  otherwise  be  demanded. 

The  rule  does  not  place  the  invalidity  of  the  policy  on  an  untrue 
description  of  the  building ;  but  on  such  a  description  as  shall  re- 
duce the  premium  which  would  otherwise  have  been  demanded. 
This  was  a  question  of  fact  which  the  jury  alone  could  decide. 

The  rule  having  provided  for  the  case,  and  prescribed  the  precise 
state  of  things  in  which  the  penalty  shall  be  incurred,  we  do  not 
think  that  it  could  be  applied  in  any  other  state  of  things.  The  jury 
was  of  opinion  that  if  the  building  was  untruly  described,  still  the 
miisrepresentation  was  not  such  as  to  cause  the  same  <^  to  be  charged 
at'a  lower  premium  than  would  otherwise  have  been  demanded." 
If  this  verdict  was  against  evidence,  the  remedy  was  a  new  trial. 

This  Court  is  of  opinion  that  the  Circuit  Court  erred  in  instructing 
«...  the  jury  that  the  interest  of  the  assured  in  the  ^property  insured 
^  is  such  as  is  described  in  the  original  offer  for  insurance  and 
in  the  policy ;  and  also  in  the  opinion  given  to  the  jury  that  the  evi- 
dence was  sufficient  to  be  left  to  them,  from  which  they  might  infer 
that  the  defendants  waived  the  objections  to  the  certificate  and  other 
preliminary  proof  required  by  the  ninth*  rule  annexed  to  the  policy. 

The  judgment  is  to  be  reversed,  and  the  cause  remanded  to  the 
Circuit  Court,  that  a  venire  facias  de  novo  may  be  awarded. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  district  of  Co- 
lumbia, and  was  argued  by  counsel;  on  consideration  whereof,  this 
Court  is  of  opinion  that  the  said  Circuit  Court  erred  in  this :  in  in- 
structing the  jury  that  the  interest  of  the  assured  in  the  property 
insured  is  such  as  is  described  in  the  original  offer  for  insurance 
and  in  the  policy.  And  also  that  the  said  Circuit  Court  erred  in 
this :  in  the  opinion  to  the  jury,  that  the  evidence  was  sufficient  to 
be  left  to  them,  from  which  they  might  infer,  that  the  defendants 
waived  the  objections  to  the  certificate  and  other  preliminary  proof 
required  by  the  ninth  rule  annexed  to  the  policy.  Whereupon,  it 
is  considered  by  this  Court  that  the  said  judgment  of  the  said  Cir-^ 
cuit  Court  in  this  cause  be,  and  the  same  is  hereby,  reversed  and 
annulled,  and  that  the  said  cause  be,  and  the  same  is  hereby,  re- 
manded to  the  said  Circuit  Court,  with  directions  to  award  a  venire 
facias  de  novo,  and  for  further  proceedings  to  be  had  therein  ac- 
cording to  law  and  justice. 
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Wbero  tile  question  upon  the  conrtraction  of  the  statute  of  a  state  relative  to  real  property 
has  been  settled  by  any  judicial  decision  in  the  state  where  the  land  lies ;  this  Court, 
upon  the  anifom  principles  adopted  by  it,  would  recognise  that  decinon  as  a  part  of  the 
local  law,  [85] 

The  statute  of  descents  of  Rhode  Island,  of  1822,  enacts,  ''  that  when  any  person  having 
title  to  any  real  estate  of  inheritance  shall  die  intestate  as  to  such  estate,  it  shall  descend, 
and  pass  in  equal  portions  to  his  or  her  kindred  in  the  following  course.'*  It  then  pro- 
TidjBs,  **  if  there  be  no  fiither,  then  to  the  mother,  brother,  and  sister  of  such  intestate, 
and  their  deeeendants,  or  such  of  them  as  there  be;"  and  ttien  declares,  in  the  nature  of 
m  proviso,  that,  "when  the  title  to  any  estate  of  inheritance,  as  to  which  the  person  hav- 
ing such  title  shall  die  intestate,  eame  by  descent,  gift,  or  devise  from  the  parent  or  other 
kiiidred  of  Ihe  intestate,  and  such  intestate  die  without  children ;  such  estate  shall  go  to 
the  kin  next  to  the  intestate,  of  the  blood  of  the  person  from  whom  such  estate  came  or 
descended,  if  any  there  be." 

An  estate  situated  in  Rhode  Island,  was  devised  by  John  Collins  to  his  daughter  Maiy 
Collins,  in  fee;  Maty  Couiss  intennanied  with  Caleb  Gardner,  and  upon  her  death,  in 
1806,  the  estate  descended  to  her  three  children,  John,  George,  and  Mary  C.  Grardner. 
John  and  George  Gardner  died  intestate  and  without  issue,  and  Mary  C.  Gardner,  as  heir  to 
her  Ixothers,  became  seised  of  the  whole  estate,  and  died  in  1822.  Held,  that  under  the 
provisions  of  the  law  of  descents  of  Rhode  Island,  two-thirds  of  the  estate  of  Mary  C 
Crardner  descended  to  Samuel  F.  Gardner,  Eliia  PhilKps,  formerly  Eliza  Gardner,  and 
Mary  Clarke,  formerly  Maiy  Gardner,  children  of  Caleb  Gardner  by  a  former  marriage ; 
they  being  brothen  and  sisters  of  the  half  blood  of  Mary  C.  Gardner ;  it  being  admitted 
that  the  remaining  one-third,  which  Mary  C.  Gardner  took  by  immediate  descent  from 
her  mother,  belongs  to  the  heirs  of  the  whole  blood  of  John  Collins.  [86] 

The  phrase  '^  of  the  blood,"  in  the  statute,  includes  the  half  blood.  This  is  the  natural 
meaning  of  the  word  **  blood,"  standing  alone,  and  unexplained  by  any  context  A  half 
brother  or  sister  is  of  the  blood  of  the  intestate ;  for  each  of  them  has  some  of  the  blood 
of  a  common  parent  in  his  or  her  veins.  A  person  is  with  the  most  strict  propriety  of 
langnage  afiirmed  to  be  of  the  blood  of  another,  who  has  any,  however  small  a  portion, 
of  the  same  blood  derived  from  a  oomroon  ancestor.  In  the  common  law,  the  word 
^  blood"  is  used  in  the  same  sense.  Whenever  it  is  intended  to  express  any  qualifica- 
tion, the  word  whole  or  half  blood  is  generally  used  to  designate  it,  or  the  qualification 
is  implied  from  the  context,  or  known  principles  of  law.  [87] 

A  descent  from  a  parent  to  a  child  cannot  be  construed  to  mean  a  descent  through,  and  not 
from  a  parent  So  a  gift  or  devise  from  «  parent,  must  be  construed  to  mean  a  gift  or 
devise  by  ^e  act  of  that  parent,  and  not  1^  that  of  some  other  ancestor  more  remote 
passing  through  the  parent  [90] 

It  IS  true,  that  in  a  sense  an  estate  may  be  said  to  come  by  descent  from  a  remote  ancestor 
to  a  person  upen  whom  it  has  devolved,  through  many  intermediate  descents.  But  this, 
if  not  loose  langusge,  is.not  that  sense  which  is  ordinarily  annexed  to  the  terms.  r«  sq 
When  an  estate  is  said  to  ha^  descended  from  A  *to  B,  the  natural  and  ob-  L  ^^ 
vious  meaning  of  the  words  is,  that  it  is  an  immedisite  descent  from  A  to  B.  [91] 

At  the  common  law,  a  man  might  sometimes  inherit  who  was  of  the  whole  Uood  of  the 
intestate,  who  could  not  have  inherited  from  the  first  purchaser.  As  in  the  case  of  a 
purchase  by  a  son  who  dies  without  issue,  and  his  undo  inherits  the  same,  and  dies  with- 
out issue ;  the  fiither  may  inherit  the  same  from  the  undo,  although  he  oould  not  inherit 
from  his  own  sen.  [98] 


IN  the  Circuit  Court  of  the  United  States  for  the  district  of  Rhode 
Island,  the  plaintiff,  William  C.  Collins,  instituted  an  action  of  eject- 
ment for  the  recovery  of  two-thirds  of  certain  real  estate  in  the 
state  of  Rhode  Island,  of  which  Mary  C«  Gardner  died  seised  and 
intestate. 
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The  facts  of  the  case  agreed  upon  were  as  follows: 
<<The  estate  in  question,  two-thirds  of  which  is  demanded  by  the 
plaintiff,  in  his  said  writ,  was  the  estate  in  fee  simple  of  the  late 
John  CoUins,  Esq.,  deceased,  the  father  of  the  defendant,  and  the 
purchaser  of  said  estate.  That  the  said  late  John  Collins  died  in 
1817,  leaving  lawful  issue,  viz.  John  A.Collins,  Abigail  Warren, 
and  Mary  Collins ;  and  leaving  a  last  will  and  testament,  wherein 
and  whereby  he  devised  the  estate  in  question  to  his  daughter,  tlie 
said  Mary  Collins,  in  fee  simple;;  who  became  seised  and  possessed 
thereof  accordingly,  and  continued  so  seised  and  possessed  thereof 
to  the  time  of  her  death,  viz.  the  2d  of  October,  1806,  and  died  in- 
testate. That  the  said  Mary  ColUns  intermarried  with  Caleb  Gardner, 
on  or  about  the        day  of  and  at  her  death  left  lawful  issue, 

viz.  John  Collins  Gardner,  George  Gardner,  and  Mary  C.  Gardner. 
The  said  John  Collins  Gardner  died  the  17th  of  November,  1806, 
aged  about  ,  of  course  intestate,  and  without  issue.    The 

said  George  Gardner  died  the  18th  of  September,  1811,  aged 
about  years,  of  course  intestate,  and  without  issue.    The  said 

Mary  C.  Gardner  died  the  31st  of  December,  1822,  aged  about 
,  intestate  and  without  issue.  That,  at  the  death  of  their 
mother,  the  said  John  Collins  Gardner,  George  Gardner,  and  Mary 
C.  Gardner,  took  from  their  said  mother  the  said  estate,  as  her  heirs 
at  law,  in  equal  parts,  and  became  seised  and  possessed  of  the  same 
accordingly,  in  fee  simple,  and  continued  so  seised  and  possessed 
^g^l  till  the  death  of  the  said  John  Collins  Gardner,  viz.  *till  the 
-'  17th  of  November,  1806.  That,  thereupon,  his  part  of  the 
said  estate  descended  to  and  vested  in  his  surviving  brother  and 
sister,  viz.  George  Gardner  and  Mary  C.  Gardner,  in  fee  simple,  in 
equal  moieties ;  and  thereupon  the  said  George  Gardner  and  Mary 
C.  Gardner  became  seised  and  possessed  of  the  estate  in  question, 
in  equal  and  undivided  moieties,  in  fee  simple,  and  so  continued 
seised  and  possessed  till  the  death  of  the  said  George  Gardner,  the 
18th  of  September,  1811.  That,  thereupon^  his  part  of  said  estate 
descended  to  and  vested  in  his  sister  the  said  Mary  C.  Gardner,  in 
fee  simple,  and  she  became  seised  and  possessed  of  the  same  accord- 
ingly, and  thereby  became  seised  and  possessed  of  the  whole  estate 
in  question,  in  fee  simple;  and  so  continued  seised  and  po^^essed  to 
the  time  of  her  death,  viz.  to  the  31st  of  December,  1822.  That, 
at  the  death  of  the  said  Mary  C.  Gardher,  the  defendants,  viz.  the 
said  John  A.  Collins  and  Abigail  Warren,  went  into  possession  of 
the  estate  in  question,  claiming  to  be  the  heirs  of  the  said  Mary  C. 
Gardner;  and  the  defendants  have  continued  possessed  thereof^ 
claiming  it  as  their  inheritance  without  interruption  or  adverse 
claim,  till  the  plaintiff's  suit  as  aforesaid. 

That  the  plaintiff,  by  deeds  duly  executed,  became  seised  and 
possessed  of  all  the  right  aud  title  of  the  said  Samuel  F.  Gardner, 
Eliza  Phillips,  and  Mary  Clarke,  in  and  tp  the  demanded  premises. 
The  plaintiff  and  Samuel  F.  Gardner  and  Eliza  Phillips  are  children 
r>f  the  said  Caleb  Gardner  by  a  former  marriage.  That  the  said 
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Mary  Clarke  is  also  a  child  of  said  Caleb  Gardner,  by  a  former 
marriage,  and  are  brother  and  sister  of  the  half  blood  to  the  said 
Mary  C.  Gardner.  .  That  the  said  plaintiff  and  Samuel  F.  Gtirdner, 
Eliza  Phillips  and  Mary  Clarke,  are  not  of  kin  to  the  said  late  John 
Collins,  Esq.,  deceased,  and  have  not  any  of  his  blood  in  their  veins. 
And  if,  upon  the  foregoing  facts,  the  Court  shall  be  of  opinion  that 
the  plaintiff,  and  those  under  whom  he  claims,  are  heirs  at  law  of 
the  said  Mary  C.  Gardner,  and  entitled  to  said  estate,  then  judg- 
ment to  be  given  for  the  plaintiff;  but,  if  not,  then  judgment  to  be 
rendered  for  the  said  defendant." 

The  statute  of  Rhode  Islanduponwhich  the  plaintiffs  in  *the     p«g. 
ejectment  claimed  to  recover,  was  passed  in  January,  1822,     ^ 
and  is  entitled, 

''An  act  directing  the  descent  of  intestate  estates,  and  the  settlement 
thereof,  and  for  other  purposes  therein  mentioned. 

Section  1.  Be  it  enacted  by  the  general  assembly,  and  by  the 
authority  thereof  it  is  enacted,  That  henceforth  when  any  person 
having  title  to  any  real  estate  of  inheritance  shall  die  intestate  as  to  . 
such  estate,  it  shall  descend  and  pass,  in  equal  portions,  to  his  or  her 
kindred  in  the  following  course : 

To  his  or  her  children,  or  their  descendants,  if  any  there  be  : 

If  there  be  no  children,  nor  their  descendants,  then  to  the  father 
of  such  intestate: 

If  there  be  no  father,  then  to  the  mother,  brothers,  and  sisters  of 
such  intestate,  and  their  descendants,  or  such  of  them  as  there  be  : 

If  there  be  no  mother,  nor  brother,  nor  sister,  nor  their  descend- 
ants, the  inheritance  shall  go  in  equal  moieties  to  the  paternal  and 
maternal  kindred,  each  in  the  following  course: 

First  to  the  grandfather. 

If  there  be  no  grandfather,  then  to  the  grandmother,  uncles  and 
aunts,  on  the  same  side,  and  their  descendants,  or  such  of  them  as 
there  be. 

If  there  be  no  grandmother,  uncle  nor  aunt,  nor  their  descendants, 
then  to  the  great-grandfathers,  or  great-grandfather  if  there  be  but 
one. 

If  there  be  no  great-grandfather,  then  to  the  great-grandmothers, 
or  great^andmother  if  there  be  but  one,  and  the  brothers  and  sisters 
of  the  grandfathers  and  grandmothers,  and  their  descendants,  or 
such  of  them  as  there  be,  and  so  on  in  other  cases  without  end ; 
passing  to  the  nearest  lineal  male  ancestors,  and  for  want  of  them, 
to  the  lineal  female  ancestors,  in  the  same  degree,  and  the  descend- 
ants of  such  male  and  female  lineal  ancestors,  or  such  of  them  as 
there  be. 

But  no  right  in  the  inheritance  shall  accrue  to  any  persons 
whatsoever,  other  than  to  the  children  of  the  intestate,  unless  such 
persons  be  in  being,  and  capable  in  law  to  take,  as  heirs,  at  the 
time  of  the  intestate's  death. 

And  when  herein  the  inheritance  is  directed  to  go  by  moie-     pj^g^ 
*'ties  to  the  paternal  and  maternal  kindred,  if  there  be  no  such     ^ 
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kindred  on  the  one  part,  the  whole  shall  go  to  the  other  part ;  and  if 
there  be  no  kindred,  either  on  the  one  part  or  the  other,  the  whole  shall 
go  to  the  husband  or  wife  of  the  intestate;  and  if  the  wife  or  hnsband 
be  dead,  it -shall  go  to  his  or  her  kindred  in  the  like  course  as  if  such 
husband  or  wife  had  surviyed  the  intestate,  and  then  di^d  entitled 
to  the  estate. 

The  descendants  of  any  person  deceased,  shall  inherit  the  estate 
which  such  person  would  have  inherited,  had  such' person  sunrived 
the  intestate. 

When  the  title  to  any  real  estate  of  inheritance  as  to  which  the 
person  having  such  title  shall  die  intestate,  came  by  descent,  gift,  or 
devise,  from  the  parent  or  other  kindred  of  the  intestate,  and  such 
intestate  die  without  children,  such  estate  shall  go  to  the  kin  next  to 
the  intestate,  of  the  blood  of  the  person  from  whom  such  estate  came 
or  descended,  if  any  there  be." 

For  some  time  prior  to  the  passage  of  this  act,  the  law  of  descents 
of  Rhode  Island  was  regulated  by  an  act  of  1798,  the  first  section 
of  which  nearly  resembles  the  clause  in  the  statute  of  1822.  It  was 
as  follows: 

^<  When  the  title  of  any  real  estate  of  inheritance,  as  to  which  the 
person  having  such  title,  shall  die  intestate,  came  by  descent,  gift,  or 
devise,  from  the  parent  or  other  kindred  of  the  intestate,  and  such 
intestate  die  without  children,  such  estate  shall  go  to  the  next  of 
kin  of  the  intestate  of  the  blood  of  the  person  from  whom  such  estate 
came  or  descended." 

The  judges  of  the  Circuit  Court  of  Rhode  Island,  having  divided 
in  opinion  upon  the  case,  the  decision  was  certified  to  this  Court  for 
its  decision. 

Mr.  Whipple,  for  the  plaintiff,  made  the  following,  points. 

1^  That  at  common  law,  the  phrase  ^of  the  blood,"  includes  <Hhe 
half  blood." 

2.  That  if  this  is  not  the  ease  at  common  law,  the  phrase  <'  of  the 
blood,"  as  it  is  used  in  the  statute  of  Rhode  Island,  necessarily 
includes  the  half  blood. 

*631         *^'  That  the  person  whose  blood  is  referred  to  in  the  statute, 
-I     as  constituting  '^the  stock  of  descent,"  is  that  kindred  from 
whom  the  intestate  derived  the  estate,  by  immediate  descent;  to  wit, 
the  brothers,  and  not  the  mother  of  the  intestate,  Mary  C.  Gardner. 

He  argued,  that  the  act  of  the  legislature  of  Rhode  Island  gives 
the  estate  ^^to  the  next  of  kin  of  the  intestate,  of  the  blood  of  the 
person  from  whom  such  estate  came  or  descended;"  and  by  the  act 
of  1822,  there  is  added,  "if  any  there  be." 

The  defendants  contend,  that  "  the  blood,"  ex  vi  termini,  means 
the  whole  blood;  because  they  assert  this  to  be  the  meaning  at 
common  law. 

For  the  plaintiiT,  it  is  claimed  that  neither  at  the  common  law, 
nor  by  the  proper  construction  of  the  statute  of  Rhode  Island,  the 
whole  blood  is  intended ;  and  that  as  the  plaintiff  claims  as  half 
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blood,  and  as  representing  those  who  were  of  the  half  blood  of 
Mary  C.  Gardner,  the  person  last  seised ;  the  whole  question  in  the 
cause,  and  which  alone  is  to  be  decided  by  this  Court,  depends  upon 
a  proper  construction  of  the  law  of  Rhode  Island  of  1822. 

In  order  to  arrive  at  a  sound  conclusion  upon  the  case,  it  may  be 
proper  to  examine  what  is  the  meaning  i)f  the  word  blood  at  com- 
mon law. 

Under  the  sixth  canon  of  descents,  in  reference  to  the  intestate, 
the  word  <^  whole''  is  added,  which  would  no|  have  been  necessary 
if  that  was  the  natural  import  of  the  term.  In  reference  to 
purchasers  the  word  ^< blood"  simply  is  used;  which  means,  when 
used  alone,  half  as  well  as  whole  blood. 

In  a  note  to  Chitty's  Blackstone's  Commentaries,  vol.  IL  p.  5,  is 
the  following  language. 

<'  It  should  here  be  noticed,  that  though  it  is  necessary  that  a 
person  who  would  succeed  must  show  himself  to  be  of  the  blood 
of  the  first  purchaser ;  yet,  where  the  persons  wha  inherit  succeed 
or  derive  title  to  the  inheritance  by  virtue  of  remote  and  intermediate 
descents  from  the  purchaser,  it  will  be  sufficient  if  they  be  related 
by  half  blood  only  to  the  purchaser,  or  to  such  other  remote  and 
intermediate  ancestors,  who  were  formerly  and  intermediately 
*seised  of  the  inheritance,  in  the  regular  course  of  descent  ^^^ . 
from  the  purchaser ;  provided,  accQiding  to  the  rule  which  ^ 
follows,  they  are  the  worthiest  legal  relatives  of  the  whole  blood,  to 
the  person  last  seised.''  Robinson  on  Inheritance,  45,  is  cited.  He 
might  have  cited  better  authority. 

In  1  Co.  Litt.  sec*  8,  p.  14,  b.  it  is  said,  ^  But  if  there  be  two 
brothers  by  divers  ventures,  and  the  eldest  is  seised  of  land  in  fee 
and  die  without  issue,  and  his  uncle  enter  as  next  of  kin  to  him, 
who  also  dies  without  issue  ;  now  the  younger  son  may  have  the 
land  as  heir  to  the  uncle,  for  he  is  of  the  whole  blood  to  him,  albeit 
he  be  but  of  the  half  blood  of  his  elder  brother." 

What  is  the  meaning  of  the  terms  <<of  the  blood,"  asiused  in  the 
statute  ? 

The  object  of  the  provision  was  to  continue  the  estate  in  the  blood 
of  the  person  from  whom  it  descended ;  to  find  a  stock  of  inheritance, 
not  to  establish  a  new  rule  of  descent. 

The  provision  has  no  application,  except  to  a  case  where  the 
purchaser  or  preceding  holder  has  already  transmitted  it  to  his  heirs. 
Under  the  enacting  clause,  the  half  blood  take  from  the  purchaser 
on  the  first  descent  An  heir  of  the  purchaser  dies ;  will  not  the 
same  blood  take  from  the  heir  that  took  from  the  ancestor? 

It  is  to  go  to  the  kin,  that  is,  the  whole  or  half  blood  of  the  intes- 
tate, of  the  whole  blood  of  the  purchaser.  According  to  the  argu- 
ment for  the  defendant,  this  reverses  the  common  law ;  which  gives 
to  the  whole  blood  of  the  intestate,  of  the  whole  or  half  blood  of  the 
purchaser. 

After  giving  it  to  the  half  blood  on  the  first  descent,  you  can  never 
narrow  the  capacity  of  inheritance.    You  may  enlarge  it  as  the 
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common  law  does,  but  not  give  in  the  first  descent  and  take  away 
in  the  second. 

The  family,  the  blood  of  the  purchaser,  is  his  whole  and  half 
blood.    The  object  is  to  continue  the  estate  in  the  blood. 

The  second  question  is,  who  is  "  the  person"  who  is  to  consti- 
tute the  stock  of  descent,  ^the  first  purchaser,  or  the  last  ances- 
tor." 

'  We  agree  that  the  object  of  the  statute  was  to  preserve  estates  in 
<»g -,  families.  We  disagree  as  to  the  extent  of  the  *object  What 
-I '  but  the  language  of  the  act  can  determine  that  question  ?  It 
is  not  the  identity  but  the  extent  of  the  object,  about  which  we 
differ.  The  former  might  be  determined  by  other  considerations, 
the  latter  by  nothing  but  the  words  of  the  act 
*  2.  The  acts  of  1798  and  1822,  admit  of  two  readings.  <<  To  such 
of  the  next  of  kin  of  the  intestate  as  are  of  the  blood  of  the  person 
from  whom  such  right,  title  or  interest  came  or  descended ;"  or  '^  to 
the  nearest  of  such  of  the  kin  of  the  intestate  as  are  of  the  blood," 
&c.  The  second  reading  will  in  most  cases,  give  it  to  a  nlore  remote 
relation  of  the  intestate  than  the  first ;  and  as  the  next  of  Jcin  is  the 
primary  object  of  the  statute,  the  former  reading  should  be  pre- 
ferred. 

3.  Suppose  we  adopt  the  latter,  however.  If  first  purchaser  had 
been  intended,  why  not  expressed  ?  If  the  principle,  why  not  the 
language  of  the  common  Law  ?  Its  meaning  is  well  settled  and 
comprehensive.  Technical  words  are  adopted,  as  in. other  statutes. 
It  was  drawn  by  lawyers,  who  generally  use  technical  words,  not 
in  haste.  Why  use^  eight  new  words  to  express  the  meaning  of 
three  old  ones  ? 

A  studious  rejection  of  the  words,  proves  that  the  principle  was 
not  intended  to  be  adopted. 

Other  legislatures  have  made  the  same  mistake.  They  intended 
the  first  purchaser  if  we  did,  for  their  language  is  similar.  Not  a 
statute  in  the  union  except  that  of  the  state  of  New  York  admits  the 
first  purchaser.  A  reference  to  the  statutes  of  Connecticut,  New 
York,  New  Jersey,  and  Pennsylvania,  will  maintain  this  position. 

4.  Why  connect  "descent,  gift  and  devise"  together,  if  there  is, 
in  fact,  no  connecting  medium  between  them  ?  In  the  case  of  gift 
and  devise,  the  last  ancestor  is  agreed  to  be  the  stock.  If  he  is  not 
also  in  the  other  case  of  descent,  what  is  there  in  common  between 
them  ?  Why  use  them  in  connexion,  when  they  express  two  sepa- 
rate principles,  establish  two  distinct  rules,  and  transfer  the  estate  to 
two  different  sets  of  heirs.  In  those  three  cases,  the  same  person 
shall  be  the  stock  of  descent.  This  is  common  to  them  all,  connects 
*661     ^^^^  ^^  principle,  and  therefore  they  are  connected  *in  lan- 

-'     guage.     We  never  speak  of  a  multitude,  unless  to  say  some- 
thing applicable  to  a  multitude.    When  something  is  intended  ap- 
plicable to  a  part,  and  something  else  applicable  to  another  part,  we 
separate  them  in  our  discourse. 
Something  then  was  intended,  equally  applicable  to  all  the  three 
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modes  of  transmission ;  and  this  shows  that  it  can  be  nothing  else 
but  the  same  stock  of  descent  Something  was  to  be  done,  equally 
applicable  to  all ;  for  the  statute  directs  whkt  shall  be  done  in  those 
three  cases.  What  is  it?  The  answer  'is,  the  same  stock  of  de- 
scent. There  is  a  diiferedce  between  the  description  and  the  dispo- 
sition of  the  estate.  The  word  ^<6r,"  belongs  to  the  former.  It  has 
nothing  to  do  either  distributively,  or  collectively,  wi|h  the  latter. 
Such  estate  shall  go,  &c.  What  estate  ?  The  estate  which  came 
by  descent,  gift  or  devise.  There  is  hut  one  estate,  and  one  channel 
for  it  to  pass. 

5.  To  show  the  true  meaning  and  necessary  cdnstruction  of  the 
words  that  are  used. 

The  words,  ^parent  or  other  kindred,"  embrace  the  brother. 
Parent  includes  father  and  mother.  All  the  other  kindred  are  in- 
cluded under  the  other  terms.  General  words  comprehending  par- 
ticulars arQ  the  same  as  an  enumeration  of  particulars;  The  order 
in  which  they  stand  is  of  no  importance.  <<  From  the  brother  or 
other  kindred,''  would  be  the  same  as  those  now  used 

If  a  descent  from  all  is  provided  for,  the  same  as  if  enumerated, 
an  immediate  descent  is  intended.  They  agree  that  an  immediate 
descent  in  the  case  of  gift  and  devise  is  intended ;  and  in  some  cases 
of  descent,  as  an  immediate  descent  from  the  purchaser ;  can  both 
be  intended  ?  Does  not  an  immediate,  exclude  an  intermediate  de- 
scent ?  Such<a  descent  must  come  dirough  those  kindred  who  are 
entitled  to  be  stocks  of  descent. 

No  other  qualification  is  required  than, to  be  of  the  kiadred.  The 
words  are  not  to  such  of  the  kindred  as  are  first  purchasers. 

In  the  preface  of  Judge  Swift's  Treatise  on  Descents,  p.  II,  it  is 
sajd,  in  relation  to  our  statutes,  <<  But  in  the  law;  of  descents  there 
is  an  almost  total  change  of  the  common  *law.  It  is  radically  ^i^^  . 
new  in  each  state,  bearing  no  resemblance  to  the  common  .  '- 
law  in  most  of  the  states,  and  having  great  and  essential  diiBferences 
in  all" 

The  laws  of  descent  in  every  state,  iiv  the  union,  except  New 
York  and  New  Jersey,  are  altogether  different  from  the  common 
law. 

The  case  of  Hall  vs.  Jacobs,  in  4  Harris  &  Johns.  Rep.  249,  was 
this.  The  father  devises  to  his.  three  children,  A.,  B.,  and  C,  and 
dies.    A.  and  B.  die  intestate,  and  their  shares  descend  to  C. 

The  Court  say,  that  the  statute  provides  for  three  cases;  I.  Es 
tates  descended  on  the  part  of  the  father.  2.  instates  descended  on 
the  part  of  the  mother.  3.  Estates  by  purchase.  This  case  is 
neither:  ^^but  it  vested  in  the  intestate  by  immediate  descent  from 
his  brother  and  sister,  a  course  of  descent  expressly  directed  by  the 
act  of  assembly  in  the  case  of  a  purchaser,  and  is  known  also  to  the 
common  law." 

In  Stewart's  Lessee  vs.  Evans,  3  Harris  &  John.  287,  an  estate 
descended  to  John  Stewart's  two  children,  Jane  and  Alexander. 
Jane  died,  and  her  portion  descended  to  Alexander,  who  also  died 
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intestate.    The  question  was,  whether  this  estate  came^  to  the  inUsH 
tate,  on  the  part  of  the  father,  or  on  the  part  of  the  sister.    The  de- 
fendant's counsel  agreed,  <'  that  it  did  not  come  from  or  through  the 
father,  yet  that  it  was  on  the  part  of  the  father ;"  and  so  the  Court 
decided  without  giving  their  reasons. 

In  the  case  of  Shippen  vs.  Izard,  1  Serg.  &  Rawle,  225,  Tilghman, 
Chief  Justice,  says,  **  The  words  on  the  part  of  the  father,  and  from 
the  father,  are  so  different,  that  I  cannot  conceive  how  the  former 
can  be  restricted  to  the  father  alone  without  violence  to  their  plain 
meaning.  Not  only  is  there  a  difference  in  common  phrase,  but  in 
legal  acceptation ;  for  the  phrase,  on  the  part  of  the  father,  is  fami- 
liar to  the  common  law,  and  must  have  been  borrowed  from  that 
3ource  by  the  persons  who  drew  this  act  of  assembly.  That  it  com- 
prehends not  only  the  father  but  alLthe  ancestors  of  the  father,  both 
p^arental  and  maternal,  appears  by  the  citation  of  the  plaintiff's 
counsel  from  Co.  Litt.  12,  a."  Yates,  Justice,  was  of  the  same  opi- 
nion. 

»g  ,         •The  act  of  Virginia  of  1 793,  provides,  that  when  an  infant 
J     died  seised  of  property,  which  descended  "  from  the  father," 
the  maternal  kindred  should  be  excluded. 

In  I  Munford's  Rep.  183,  the  case  of  Tomlinson  vs.  Diliard,  de- 
cided in  3  Call's  Rep.  120,  was  reviewed.  The  case  of  Wyatt  vs 
Muse  and  wife,  also  came  before  the  Court. 

The  case  was  a  descent  from  the  father  to  his  children,  and  from 
a  deceased  child  to  the  intestate.  The  Court  decided  that  the 
mother,  or  her  issue,  werp  not  excluded,  where  the  property  was 
derived,  not  immediately,  but  by  intervening  succession  from  the 
father.  (Cited  also,  the  opinion  of  Justice  Tucker,  1^15.)  In  p.  197, 
Mr.  Justice  Tucker  cites  a  former  decision,  and  says ;  "  In  thjit  case 
it  was  determined,  that  Mrs.  Gee,  the  mother  of  Sarah  Jones,  was 
entitled  to  inherit  lands  from  the  daughter,  who  died  an  infant,  which 
she  had  derived  from  her  brother,  John  Norfleet;  to  whom  the  same 
were  devised  by  his  father,  who  was  aldo  the  father  of  Sarah  Jonies. 
In  that  case,  however,  John  Norfleet  had  attained  his  age  of  twenty- 
one  years ;  but  I  was  of  opinion,  and  understood  the  rest  of  the 
judges  who  sat  in  the  cause  to  concur  with  me  in  that  opinion,  that 
the  mother  might  have  inherited  these  lands,  although  John. Nor- 
fleet had  not  attained  his  age  of  twenty-one  years ;  for  that  the  de- 
scent from  the  father  to  the  daughter  was  not  immediate  but  broken, 
and  therefore  not  within  the  exceptions  contained  in  the  fifth  and 
sixth  sections." 

The  words  of  the  act  under  which  the  above  decisions  were  made, 
are  as  follows :  "  That  where  an  infant  shall  die  without  issue,  hav- 
ing title  to  any  real  estate  of  inheritance,  derived  by  gift,  devise,  or 
descent,  from  the  father,  and  there  be  living  at  the  death  of  such  in- 
fant, his  father^  or  any  brother  and  sister  on  the  part  of  the  ftither, 
or  the  paternal  grandfather  or  grandmother  of  Such  infant,  or  any 
brother  or  sister  of  the  father,  or  any  descendant  of  any  of  them ; 
such  estate  shall  descend  and  pass  to  the  paternal  kindred  without 
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regard  to  the  mother  or  maternal  kindred  of  such  itifant ;  in  the 
same  manner  as  if  there  had  been  no  modier  or  maternal  kindred." 

In  section  sixth  there  is  a  similar  prorision  as  to  estates 
*from  the  mother.  These  are  the  words  of  the  act  of  1819 ;  p^-g 
but  they  do  not  in  this  respect  differ  from  the  act  of  1792.  ^ 

Many  other  decisions  may  be  found,  bat  hot  exactly  to  the  point. 
The  remarks  of  Mr.  Justice  Roane,  in  3  Call's  Rep.  96,  are  worthy 
ofattentibn. 

The  case  of  Hilliard  vs.  Moore,  in  2  Carolina  Law  Depository, 
590,  is  exactly  like  the  case  of  Collins  and  Gardner,  as  to  its  facts. 
The  decision  was  iii  &your  of  the  maternal  line,  and  would  have  been 
decisively  against  us,  bad  the  words  of  their  act  rendered  such  a  de- 
cision unavoidable.  The  words  of  the  act  are,  ^^  descended  on  the 
part  of  the  mother."  This  decision  supports  the  distinction  taken  by 
Chief  Justice  Tilghman  and  Mr.  Justice  Yates,  in  Serg.  &  Rawle, 
already  referred  to. 

As  to  the  spirit  of  the  act,  he  contended : 

1.  The  defendants  take  for  granted  that  the  object  was  to  pre- 
serve the  eAate  in  the  family  ^Mary  Collins. 

How  do  they  arrive  at  this  knowledge  ?  The  legislature  have 
not  declared  their  object.  They  have  only  provided  certain 'means, 
and  the  extent  of  the  object  ought  to  be  measured  by  those  means. 
They  make  the  means  bend  to  the  supposed  object  Because  the 
object  was  to  preserve  estates  in  families  to  a  certain  extent,  they 
conclude  that  an  estate  going  out  of  a  family  defeats  the  intention. 
Have  the  Court  a  right  to  resort  to  other  means  than  those  of  the 
statute  ?  Do  they  do  so  at  common  law,  in  order  to  prevent  an  es- 
tate's going  out  of  a  &mily  ? 

2.  A  strong  objection,  to  the  doctrine  of  a  first  purchaser,  is  the 
difficulty  of  ascertaining  him,  and  the  consequent  uncertainty  of  the 
rule. 

The  proofs  of  descents  frequently  rest  in  parol.  The  defendants 
take  for  granted  that  the  common  law  means  will  prevent  the  evil 
of  an  estate  going  out  of  the  £Bimily.  So  uncertain  and  impossible 
is  the  proof,  that  the  common  law  has  abandoned  it,andsubstituteda 
rule  of  law  in  the  lieu  of  actual  proof;  tbia  is  the  sjixth  canon  of  de- 
scents. In  cases  of  actual  descents  from  a  real  first  purchaser,  the 
difficulties  are  the  same. 

*In  2  Bl.  Com.  it  is  said :  *^  Yet  when  an  estate  has  really  |.«_ 
descended  in  a  course  of  inheritance  to  the  person  last  seised,  *- 
^  the  strict  rule  of  the  feudal  law  is  still  observed ;  and  none  are  ad- 
iditted  but  the  heirs  of  those  through  whom  the  inheritance  has 
passed ;  as  if  lands  come  to  John  Stiles  by  descent  from  his  mother, 
Lucy  Baker,  no  relation  of  his  father,  (as  such)  shall  ever  be  his 
heir  to  these  lands. 

Here  we  may  observe,  that  so  far  as  the  feud  is  really  antiquum, 
the  law  traces  it  back;  and  will  not  suffer  any  to  inherit  but  the 
blood  of  those  ancestors  from  whom  the  feud  was  conveyed  to  the 
late  proprietor. 

59 


0  SUPREME  COURT. 

[Gardner  w.  OoUiiu  et  sL] 

^  But  when  through  length  of  time  it  can  trace  it  no  farther,  as  if 
it  be  nol  known  whether  his,  grandfather  Oeorge  Stiles  inherited  it 
from  his  father  Walter  Stiles,  or  his  mother  Christiana  Smith  ;  or  if 
it  appear  that  his  grandfather  was  the  first  purchaser ;  in  either  of 
those  cases,  the  law  admits  the  descendants  of  any  ancestor  of 
George  Stiles,  either  paternal  or  maternal,  to  be  ill  their  order  the 
heirs  of  John  Stiles  of  this  estate.'^ 

Again,  to  show  how  uncertain  a  rule  that  of  the  first  purchaser  was : 
'^  the  doctrine  of  the  whole  blood  (p.  230)  was  calculated  to  supply 
the  frequent  impossibility  of  proving  a  descent  from  the  first  pur- 
chaser. And  this  purpose  it  answers  for  the  most  part  effectually 
enough.  I  speak  with  these  restrictions,  because  it  does  not,  neither 
can  any  other  method  answer  this  purpose  entirely." 

Suppose  thtee  or  four  descents  with  the  aid  of  whole  blood,  and 
sole  succession.  What  could  we  do  towards  finding  the  purchaser, 
under  half  blood  and  partible  inheritances.  Let  Blackstone  answer : 
2  Bl.  201. 

^^  Here  then  the  supply  of  proof  is  deficient,  and  by  no  means 
amounts  to  a  certainty ;  and  the  higher  the  common  stock  is  removed, 
the  more  will  even  the  probability  decrease*  But  it  must  be  ob- 
served, that  upon  the  same  principles  of  calculations,  the  half  blood 
have  a  much  less  chance  of  being  descended  from  an  unknown,  in- 
definite, ancestor  of  the  deceased,  than  the  whole  blood  in  the  same 
degree ;  as  in  the  first  degree  the  whole  brother  of  John  Stiles  is  sure 
*711  ^^  ^  *deseended  from  the  unknown  ancestor;  his  half  bro- 
^  ther  has  only  an  even  chance,  for  half  John's  ancestors  are 
not  his. 

<<  So  in  the  second  degree,  John's  uncle  of  the  whole  blood  has  an 
even  chance ;  but  the  chances  are  three  to  one  against  his  uncle  of 
the  half  blood,  for  three-fourths  of  John's  ancestors  are  not  his.  In 
like  manner,  in  the  third ^^gree,  the  chances  are. only  three  to  one 
against  John's  great  uncle  of  the  whole  blood ;  but  they  are  seven 
to  one  against  his  uncle  of  the  half  blood.  This  much  less  proba- 
bility of  the  half  blood's  descent  from  the  first  purchaser,  has  occa- 
sioned their  general  exclusion." 

These  remarks  apply  to  the  case  of  a  real  descent.  Suppose  it  is 
not  known  from  whom  the  grandfather  George  Stiles  inherited,  his 
father  Walter  or  his  mother  Christiana.  The  whole  blood  would 
give  an  even  chance.    The  half  blood  might  give  only  one  in  four. 

Partible  inheritances  increase  the  difficuJty  by  the  number  of  de- 
scents. * 

In  a  country  increasing  in  population,  and  freed  fron:i  the  influ- 
ence of  those  principles  in  the  law  of  inheritance  of  England,  which 
had  their  origin  in  feudal  times ;  rules  of  such  difficult  application 
are  impolitic  and  oppressive. 

Another  objection  to  the  doctrine  of  first  purchaser  is,  that  it  is 

inconsistent  with  an  allodial  tenure.     It  acknowledges  a  claim  in 

some  other  person  than  the  intestate.    This  is  an  objection  to  going 

back  at  all.    But  going  to  the  first  purchaser  is  worse,  because  he 

60 


JANUARY  TERM,  1829.  71 

[Gardner  w.  GoUins  et  al^] 

has  no  claim,  either  at  common  law  or  the  statute ;  at  common  law 
it  was  in  the  lord. 

If  we  give  it  to  any  one,give  it  to  him  who  has  some  share  of  claim. 

It  sacrifices  the  main  objects  of  regard,  the  kindred  of  the  intestate, 
in  favour  of  a  subordinate  object ;  the  blood  of  the  purchaser. 

Among  the  reasons  for  the  construction  of  the  act  of  the  legisla- 
ture claimed  by  the  plaintiff,  Mr.  Whipple  urged,  that 

«  Descent,  gift,  anid  devise,"  are  connected  on  account  of  blood. 
Whose  blood  ?  That  of  the  devisor  and  devisee,  not  that  of  the 
purchaser.  The  consideration  being  their  blood,  the  reward  ought 
to  be  to  their  blood. 

*The  three  modes  of  transmission  are  the  acts  of  the  party.     p«.^ 
The  person  who  bestowed  the  bounty  is  the  only  person     ^ 
having  any  claim.    His  claim  extends  only  to  the  person  upon 
whom  he  bestowed  the  bounty,  his  heir.    He  has  no  claim  on  any 
future  descendant,  because  to  him  he  has  not  been  liberal. 

The  claim  then  is  by  the  devisor  or  ancestor,  because  he  is  the 
only  source  of  the  bounty. 

The  estate  descends  upon  his  heir  or  devisee,  and  him  alone;  be- 
cause he  alone  is  indebted  to  the  ancestor  or  devisor,  to  the  extent 
of  the  bounty  conferred,  and  to  no  greater  extent 

The  intestate,  Mary  C.  Gardner,  was  her  mother's  heir  for  otie- 
third ;  that  was  the  extent  of  her  bounty.  To  her  brothers  for  two- 
thirds.  For  the  same  reason  that  Mary  Collins  has  a  claim  for 
one-third,  the  brothers  have  for  two-thirds. 

She  transmitted  her  portion  of  her  father's  estate  to  her  children. 
This  gives  her  a  claim  upon  each.  If  her  children  transmit  their 
portion  of  her  estate,  they  have  the  same  claim  upon  those  to  wh6m 
they  transmit  it 

The  plaintiff's  counsel  denied  that  the  construction  claimed  by 
the  counsel  for  the  defendant  was  the  received  law  of  Rhode  Island. 
No  case  was  cited  on  the  argument  in  the  Circuit  Court  to  establish 
such  a  construction ;  and  when  the  experience  of  the  bar  was  ap- 
pealed to  upon  the  subject,  it  was  not  followed  by  any  evidence 
that  the  principles  of  construction  the  defendants  asserted  had  ever 
gone  into  use  in  the  state,  with  the  sanction  of  a  judicial  decision. 
While  he  admitted  that  the  statement  of  the  counsel  of  the  defend- 
ant, that  the  law  was  with  him  by  the  common  understanding  of 
those  who  did  not  from  their  education  or  their  situation  know  what 
the  law  was ;  he  denied  that  this,  which  might  be  denominated 
<^  street  law,"  could  or  should  have  any  influence  in  this  Court.  The 
construction  which  this  Court  would  give,  would  be  adopted  from 
other  views,  and  from  higher  authorities ;  the  principles  of  the 
common  law,  and  the  fair  and  legal  import  of  the  words  of  the  statute. 

Mr.  Robbins,  for  the  defendants. 

The  common  law  of  descent  of  England  has  two  leading 
^objects  in  view ;  one  is  to  preserve  the  inheritance  in  the  ^4,,.^ 
blood  of  that  family  by  whom  it  was  originally  acquired :     ^ 
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this  is  the  dictate  of  nature  ;  for  it  is  an  object  that  approves  itself 
to  reason,  and  recommends  itself  to  the  best  affections  of  the  human 
heart :  it  operates  as  a  stimulus  to  exertioUi  by  furnishing  the  means 
and  the  hope  of  building  up  and  perpetuating  a  family,  and  pro- 
viding for  its  happiness  :  it  cherishes,  by  gratifying  the  love  of  kin- 
dred, a  natural  and  a  noble  sentiment,  and  one  in  which  the  senti 
ment  of  patriotism  itself  has  its  root ;  for  the  love  of  country  is  but 
the  love  of  kindred  expanded. 

The  other  leading  purpose  is,  to  keep  the  inheritance  entire,  by 
keeping  it,  for  the  time  being,  in  a  single  representative  of  that  fa- 
mily by  whom  it  was  acquired :  this  object  was  the  offspring  of 
state  policy ;  and  by  it  the  sentiments  of  nature  are  more  or  less 
controlled. 

The  people  of  Rhode  Island  brought  with  them  from  their  mother 
country,  a  fond  attachment  to  both  views ;  and  of  this  the  proof  is^ 
that  for  more  than  one  hundred  years,  the  law  of  descent  of  Eng- 
land was  their  law.  But  at  length,  in  1 770,  they  were  weaned  from 
one  of  these  objects;  namely,  that  of  keeping  the  inheritance  entire, 
by  keeping  it  in  a  single  representative  of  the  family;  but  the  other 
object,  that  of  keeping  the  descent  of  the  inheritance  in  the  blood 
of  the  family  by  whom  it  had  been  acquired,  they  fondly  retained, 
and  still  fondly  cherish. 

This  case  comes  up  upon  the  division  of  the  Court  below,  as  to 
the  interpretation  of  die  statute  of  descent,  passed  in  1822,  which  is 
the  same  in  substance  as  the  statute  passed  in  1798.  One  interpre- 
tation gives  the  estate  in  question  to  the  plaintiff,  the  other  interpre- 
tation gives  the  estate  to  the  defendants;  between  the  two  interpre- 
tations lies  the  conflict  of  the  cause. 

The  defendants  claim  the  inheritance  of  this  estate  under  a  pro- 
vision of  the  statute,  which  is  in  these  words,  viz. 

<<When  the  title  to  any  real  estate  of  inheritance,  as  to  which  the 
person  having  such  title  shall  die  intestate,  come  by  descent,  gift,  or 
devise,  from  the  parent  or  other  kindred  of  the  intestate,  and  such 
«.  .^  intestate  die  without  children,  such  *estate  shall  go  to  the  kin 
^  next  to  the  intestate,  of  the  blood  of  the  person  from  whom 
such  estate  came  or  descended,  if  any  there  be.^' 

The  question  is  as  to  the  person  referred  to,  whose  blood  is  to 
inherit.  Is  it  the  person  from  whom  the  estate  originally  came  or 
descended  to  the  intestate  ?  If  so,  then  the  estate  goes  to  the  de- 
fendants ;  for  they  are  the  next  of  kin  to  the  intestate  who  are  of 
the  blood  of  that  person^  it  goes  to  the  defendants  and  it  keeps  the 
descent  of  the  family  inheritance  in  the  blood  of  the  family,  by 
whom  it  was  acquired,  and  froni  whom  it  has  descended :  and  this 
is  one  interpretation.  Or,  is  it  the  person  from  whom  the  estate 
^ast  came  or  descended  ?  If  so,  then  the  estate  goes  to  the  plaintifl; 
for  though  the  defendants  are  of  the  blood  of  that  person,  and  of 
kin  to  that  person  as  well  as  the  plaintiff,  yet  the  plaintiff  is  nearer 
of  kin  to  that  person;  it  goes  to  the  plaintiff,  and  the  family  inherit 
ance  goes  out  of  the  blood  of  that  family  by  whom  it  was  acquired, 
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and  from  whom  it  has  descended,  into  the  blood  of  another  and  a 
foreign  family ;  hereafter  to  descend  in  the  blood  of  that  foreign 
family :  and  this  is  the  other  interpretation. 

Now,  '<  blood  of  the  person  from  whom  such  estate  came  or  de- 
scended'^  may  mean  either  the  person  from  whom  it  originally  came 
or  descended,  or  the  person  from  whom  it  last  came  or  descended  : 
neither  the  word  "originally/*  nor  the  word  "last"  is  used,  but  either 
may  be  understood  as  implied,  as  the  case  may  require ;  and  that 
word  must  be  understood  as  implied  which  is  necessary  to  express 
that  meaning.  That  meaning  must  be  adopted  which  was  the 
meaning  of  the  legislature.  But  one  way  of  settling  what  was  the 
meaning  of  the  legislature  in  this  case  is  known,  and  that  is,  by 
determining  what  was  the  object  of  the  legislature  in  making  this 
provision.  Doubtless,  the  legislature  intended  those  words  to  be 
understood  in  that  sense  which  is  necessary  to  the  accomplishment 
of  their  object  Say  that  the  object  was  to  preserve  the  family  in- 
heritance in  the  blood  of  that  family  by  whom  it  had  been  acquired, 
and  from  whom  it  had  descended ;  and  our  construction  must  be 
adopted,  in  order  to  effectuate  that  object ;  foi:  if  it  is  not,  and  the 
other  ^construction  is  adopted,  that  object  must  be  defeated,  p^.^ 
It  would  be  defeated  in  the  present  instance  at  once ;  it  must  '- 
be  in  all  cases  sooner  or  later. 

Even  if  there  were  any  verbal  or  literal  difficulties  in  the  way 
of  our  construction,  and  none  are  perceived,'  they  .must  give  way 
when  opposed  to  the  intention  of  the  legislature ;  for  it  is  a  settled 
rule  of  law,  "  that  what  is  within  the  letter  of  a  statute  is  not  with- 
in the  statute^  if  it  be  not  within  the  intention  of  the  legislature.'' 
The-  construction  claimed  by  the  defendants  appears  the  most  na- 
tural of  the  two;  and  must  so  appear  to  every  mind  accustomed  to 
that  law  of  inheritance  which  our  construction  supposes.  In  ex- 
pressing this  idea  we  would  not  think  of  using  the  word  originally; 
we  would  understand  that  word  as  implied,  and  would  suppose 
that  everybody  would  understand  it  as  implied. 

But  it  is  jenough  that  these  words  are  susceptible  of  either  inter- 
pretation ;  and  that  the  object  of  the  legislature  in  making  that 
provision,  is  to  determine  which  of  them  is  the  true  interpretation. 

That  the  object  of  the  legislature  was  to  preserve  and  perpetuate 
the  family  inheritance  in  the  blood  of  the  family,  by  whom  it  was 
originally  acquired,  appears  as  evident  aaif  they  had  so  said  in  so 
many  words; 

It  is  obvious  in  the  first  place  from  the  distinction  which  the  sta- 
tute makes  between  estates  acquired  by  the  intestate,  and  estates 
derived  to  the  intestate  from  parent  or  other  kindred.  As  to  all 
estates  acquired  by  the  intestate,  or  derived  to  him  from  any  person, 
other  than  parent  or  other  kindred ;  the  statute  makes  the  intestate 
the  stock  of  inheritance,  and  his  next  of  kin  his  heir  at  law.  But 
as  to  all  estates  derived  to  the  intestate  from  parent  or  other  kindred, 
by  descent,  gift,  or  devise;  the  statute  makes  the  person,  from  whom 
the  estate  came  or  descended,  the  stock  of  inheritance;  and  it  makes 
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the  next  of  kin  to  the  intestate,  who  is  of  the  blood  of  that  person, 
the 'heir  at  law.    Now,  it  is  inquired,  wl^at  possible  object  could 
there  have  been  for  this  distinction,  but  that  of  keeping  the  family 
inheritance  in  the  blood  of  the  family  ? 
4,^g^         *But  further,  the  same  distinction  is  made  between  estates 

^  ^  derived,  and  derived  in  the  same  manner  too,  to  the  intes- 
tate. If  the  estate  is  derived  to  the  intestate,  by  descent,  gift,  or 
devise ;  but  not  derived  from  a  parent,  or  other  kindred ;  he  is  made 
the  stock  of  inheritance,  and  his  next  of  kin  is  made  his  heir  at 
law.  But  if  tbe  estate  is  derived  to  him  from  a  parent  or  other 
kindred  by  descent  or  devise,  then  the  person  from  whom  it  came 
or  descended  is  made  the  stock  of  inheritance ;  and  the  next  of  kin, 
who  is  of  the  blood  of  that  person,  is  made  the  heir  at  law.  Pro- 
viding then  a  different  stock  of  descent,  and  a  different  rule  of  de- 
scent, for  estates  derived  from  a  parent  or  other  kindred,  and  for 
those  estates  only,  must  have  been  done  to  keep  the  descent  of  such 
estates  in  the  blood  of  such  parent  or  other  kindred ;  and  could 
have  been  done  with  no  other  view. 

Then  it  is  asked,  if  this,  which  had  always  been  an  object  of  their 
descent  law,  was  not  to  remain  a  provision  of  their  descent  law, 
why  was  this  provision  introduced  at  all  ?  If  this  object  was  to 
be  abandoned,  this  provision  was  not  necessary.  If  this  was  not 
the  object,  and  their  construction  be  the  true  one,  the  legislature 
made  a  general  rule  of  descent ;  and  then  made  an  exception  to  it, 
by  which  exception  no  rational  end  whatever  was  to  be  an- 
iwered. 

It  has  been  said,  that  it  always  had  been  the  wish  pf  the  descent 
law  of  that  people,  to  perpetuate  the  family  inheritance  in  the  blood 
of  the  family.  A  short  review  of  the  history  of  that  law  will 
prove  this  a  correct  statement. 

The  common  law  of  descent  of  England  was  the  law  of  descent 
of  that  people  to  1718,  without  any  alteration  or  intermission.  This 
law  was  secured  by  their  descent  law  up  to  that  time ;  for  it  was 
one  of  its  great  purpose$.  In  1718  they  made  a  statute  of  descents, 
which  made  the  intestate,  in  all  cases,  the  stock  of  inheritance,  and 
his  next  of  kin  his  heir  at  law.  But,  in  the  short  period  of  ten 
years,  this  statute  was  repealed,  and  for  the  very  reason  that  this 
object  was  abandoned.  The  preamble  states,  ^'  Forasmuch  as  the 
aforesaid  act  is  found  by  experience  to  be  very  prejudicial,  by  de- 
*771  ^^oy^**?  inheritances,'^  "be  it  therefore  *enacted,"  &c.  By 
-'  destroying  inheritances — ^that  is,  inheritances  as  they  there- 
tofore had  existed,  and  by  which  family  estates  had  been  kept  in 
the  blood  of  the  family.  This  repeal  left  the  common  law  of  de- 
scent to  revive  as  the  law  of  descent  of  that  people ;  by  which  the 
first  law  was  again  secured  to  them,  and  remained  their  law  of  de- 
scent to  1770.  In  1770  they  made  another  statute  of  descent,  but 
in  making  which,  they  were  careful  to  preserve  the  object  which 
had  been  abandoned  by  the  statute  of  1718.  In  this  statute  of  1770, 
they  made  the  intestate,  in  all  cases,  the  stock  of  inheritance ;  but 
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in  all  collateral  inheritances  they  made  the  next  of  kin  of  the  full 
blood  of  the  intestate,  the  heir  at  law.  As  this  statute  of  1770 
made  the  intestate  in  all  cases  the  stock  of  inheritance,  the  making 
the  next  of  kin  of  the  full  blood  to  the  intestate^  in  all  collateral 
inheritances,  the  heir  at  law,  was  necessary  to  the  plan  of  keeping 
ihe  descent  of  the  estate  in  the  blood  of  the  family.  This  restriction 
of  the  descent  in  collateral  inheritances,  was  adopted  for  this 
purpose. 

This  rule,  like  the  common  law  rule  of  descent,  would  be  attended 
with  some  occasional  Cases  of  apparent  hardship. 

This  statute  continued  unaltered  as  this  provision  to  1798>  when 
all  the  statutes  were  revised,  and  this  among  the  rest 

The  statute  of  1798  proposed  to  accomplish  the  same  purpose 
which  was  accomplished  by  the  statute  of  1 770,  but  by  different 
means ;  and  by  a  modification  that  would  avoid  those  occasional 
cases  of  apparent  hardship,  which  resulted  from  the  application  of 
the  rules  established  by  the  statute  of  1770. 

The  statute  of  1798  made  die  intestate  the  stock  of  inheritance, 
and  his  next  of  kin  the  heir,  but  not  in  all  oases  as  did  the  statute 
of  1770;  it  excepted  cases  derived  to  the  intestate  by  descent,  gift, 
or  devise,  from  the  parent  or  other  kindred ;  and  as  to  those  ex- 
cepted cases,  it  made  the  person  from  whom  the  estate  came  or  de- 
scended, the  stock  of  inheritance,  and  made  the  next  of  kin  to  the 
intestate  of  the  blood  of  that  person  the  heir  at  law.  By  this  modi- 
fication, by  making  the  blood,  not  the  full  blood  only,  of  that  person 
*the  heir  at  law;  it  obviated  the  hardships  occasionally  inci-  r  ^.^ 
dent  to  the  rule  established  in  the  statute  of  1770.  ^ 

This  statute  continued  to  1822,  when  all  the  statutes  were  again 
revised,  and  this  among  the  rest.  The  statute  of  1798  is  re-enacted 
in  the  statute  of  1822,  in  substance,  differing  only  in  form.  As  to 
all  the  cases  in  which  the  intestate  is  to  be  the  stock  of  inheritance, 
or  his  next  of  kin  to  be  the  heir ;  and  as  to  all  the  excepted  cases  in 
which  the  person  from  whom  the, estate  came  or  descended,  is  to  be 
the  stock  of  inheritance,  and  the  blood  of  that  person  to  be  the  heir; 
both  statutes  are  the  same. 

From  this  deduction  of  the  history  of  the  law  descent  of  Rhode 
Island,  which  cannot  be  impugned  in  any  one  particular,  but  which 
will  be  found  verified  and  confirmed  throughout  by  an  examination 
of  that  law,  it  must  be  admitted  that  it  has  always  been  the  object 
of  that  law,  to  keep  the  inheritance  in  the  blood  of  that  family  by 
whom  it  had  been  acquired,  and  from  whom  it  had  descended. 

A  reference  to  the  statutes  of  1718,  and  of  1770,  will  verify  this 
exposition  of  those  statutes. 

Again ;  that  such  was  the  design  of  the  legislature  may  be  and 
must  be  inferred  from  the  understanding  and  the  practice  which  has 
prevailed  in  the  state  on  this  point.  The  question  is  practically  set- 
tled, though  not  judicially,  and  settled  for  such  a  length  of  time,  as 
gives  to  the  practical  settlement  all  the  force  of  a  final  judicial  de- 
termination. For  it  is  the  result  of  an  impression^  so  universal  and 
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80  decided,  as  to  have  precluded  all  doubt  and  all  litigation  up  to 
the  origin  of  this  action. 

Nor  is  the  statute  of  1798  to  be  considered  as  a  new  statute  of 
descent,  introducing  and  prescribing  a  course  of  descent  for  the  first 
time  :  this  however  it  is  not;  for  it  is  to  continue  only  to  regulate 
the  ancient  course,  not  to  originate  a  new  one.  It  is  now  thirty 
years  since  that  statute  was  made ;  and  the  rule  of  descent  thereby 
established  is  still  the  rule  of  descent  in  the  state.  Now  all  the  col- 
lateral descents,  in  all  the  state  during  all  that  time,  have  been  cast 
according  to  the  defendant's  construction  of  the  statute,  without  a 
*791  4U^s^i<>'^  being  made  as  to  their  being  rightfully  *cast;  and 
^  have  been,  and  now  are  enjoyed  accordingly.  Not  an  in- 
stance of  a  descent  in  that  state,  contrary  to  this  statement,  has  been, 
or  can  be  cited.  How  numerous  those  descents  have  been,  is  not 
known ;  but  in  that  length  of  time  they  must  have  been  numerous. 
This  fact  is  at  once  a  proof  of  this  practical  construction  by  the 
whole  state  ;  extending  back  a  full  quarter  of  a  century  prior  to  the 
origin  of  this  action ;  and  of  the  mischiefs  which  a  judicial  reversal 
of  this  practical  construction  would  now  produce :  for  it  must  un- 
settle every  one  of  those  descents  which  possession  has  not  matured 
into  a  perfect  title. 

We  need  not  go  out  of  this  case,  to  see  in  the  descents  which  have 
occurred  in  the  case,  how  settled  the  impression  has  been,  that  the 
family  inheritance  must  descend  in,  and  be  confined  to  the  blood  of 
the  family  according  to  our  construction  of  the  statute. 

There  was,  in  the  first  place,  on  the  death  of  John  Gardner,  in 
1806,  the  descent  of  his  third  part  of  the  estate  to  his  surviving  bro- 
ther and  sister.  No  stress  is  laid  upon  this ;  for  upon  both  inter- 
pretations the  descent  was  rightly  cast.  But  then  came  the  death 
of  George  Gardner  in  1811,  and  the  descent  of  his  third  part,  and 
of  his  half  of  John's  third  part.  On  whom  was  the  descent  now 
cast?  On  Mary  the  surviving  sister ;  the  descent  of  the  whole,  as 
well  that  part  which  George  inherited  from  his  brother  John,  as  that 
part  which  Gisorge  inherited  from  his  mother.  The  plaintiff  agrees 
to  all  this — agrees  that  she  succeeded  legally,  rightfully,  and  exclu- 
sively, to  the  part  which  George  had  inherited  from  John,  if  John,  the 
person  from  whom  it  last  descended,  was  the  stock  of  inheritance  as  to 
this  part,  the  plaintiff  was  entitled  to  succeed  equally  with  Mary.  The 
plaintiff  himself  agrees  thbt  John  was  not  the  stock  of  inheritance  as 
to  this  part;  for  he  agrees  that  he  himself  was  not  entitled  to  succeed 
to  any  share  of  that  part.  The  plaintiff  himself  agrees  that  the  mo- 
ther, from  whom  the  estate  had  originally  descended,  was  the  stock 
of  inheritance ;  for  he  agrees  that  Mary,  her  child,  alone,  had  the 
right  to  succeed.  Then  how  can  the  plaintiff  claim  to  inherit  from 
Mary,  on  a  principle  on  which  he  agrees  he  could  not  claim  to  in- 
*80l  '^^^^  ^^^^  ^^^  •brother  George,  as  to  the  part  which  George 
^  inherited  from  his  brother  John  ?  If  the  plaintiff  could  not 
make  John  the  stock  of  inheritance,  as  to  the  estate  which  George 
inherited  from  his  brother  John,  how  can  he  make  Mary  the  stock 
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of  inheritance,  as  to  the  estate  which  she  inherited  from  her  brother 
George  ?  He  has,  in  truth,  surrendered  the  very  principle  in  con- 
troversy, and  left  himself  no  ground  to  stand  on ;  for  he  has  made 
it  a  matter  of  record,  and  the  Court  are  now  called  npon  to  give  to 
the  plaintiff  an  estate,  to  which  he  has  agreed,  and  agreed  on  the 
record  that  he  hsis  no  title. 

In  proof  of  this  position,  the  Court  are  referred  to  the  statement 
of  facts ;  and  especially  to  that  part  distinguished  by  italics.  It 
reads  thus:  ^' That  thereupon  (that  is,  upon  the  death  of  George) 
his  part  ef  said  estate,  (that  is,  one  moiety  of  the  whole  estate,  in- 
cluding his  original  third  part  who  had  previously  deceased,)  that 
thereupon  his  (George's)  part,  descended  to  and  vested  in,  his  sister, 
the  said  Mary  C.  Gardner,  in  fee  simple ;  and  she  became  seised 
and  possessed  of  the  same  accordingly.  And  thereby  became  seised 
and  possessed  of  the  whole  estate  in  question  in  fee  simple,'^ 

The  legal  effect  of  this  statement,  in  this  case,  ^nd  upon  this  case, 
is  a  striking  illustration  of  that  familiar,  that  settled,  that  riveted  no- 
tion prevalent  in  Rhode  Island  in  favour  of  the  principle  of  descent, 
which  we  contend.for.  The  plaintiff's  counsel  at  the  time,  proba- 
bly, were  not  aware  of  its  palpable  inconsistency  with^  the  ;iew 
principle  of  descent,  which  they  had  to  contend  for ;  and  unreflect- 
ingly made  the  statement,  according  to  their  habitual  notions  on  the 
subject. 

And  the  descent  itself  is  another  striking  illustration  of  fhe  same 
&ct.  It  took  place  in  1811,  eighteen  years  ago ;  was  acquiesced  in 
then,  has  been  acquiesced  in  ever  since,  and  is  ratified  .even  now,  so 
far  as  a  recorded  agreement  can  ratify  it. 

Then  came,  the  death  of  Mary  C.  Gardner,  and  the  descent  of  the 
whole  estate ;  of  which  she  had  one-third  directly  from  her  mother, 
and  the  other  two-thirds  from  her  mother,  but  through  her  two 
brothers.  On  the  death  of  Mary,  how  was  the  descent  cast  or  sup- 
posed to  be  cast  ? 

*That  such  has  been  the  practical  construction  of  the  sta-     p^^^. 
tute,  must  be  admitted,  as  no  instance  to  the  contrary  has     ^ 
been  cited,  or  can  be. 

The  state  of  Connecticut  have  a  parallel  provision  in  their  sta- 
tute of  descents.  Its  construction  there  is  considered  as  settled, 
though  it  never  has  been  judicially  settled;  it  is  considered  as  settled, 
because  long  and  uniform  practice  has  settled  it.  The  attention  of 
the  Court  is  invited  to  the  descent  law  of  Connecticut ;  as  it  has 
been  said,  that  the  provision  in  the  Rhode  Island  law  was  framed 
by  the  provision  in  that ;  and  there  is  to  be  found  in  the  statute  of 
1798,  some  internal  evidence  of  the  fact.  It  was  long  in  that  state 
a  vexata  questio,  whether  the  words,  next  of  kin,  in  their  then  sub- 
sisting statute  of  descents,  did  not  mean,  when  applied  to  real 
estate  in  the  collateral  descent,  <^  next  of  kin  to  the  intestate  of  the 
full  blood ;"  which  was  much  agitated,  and  variously  decided  by 
their  Courts ;  but  it  was  finally  decided,  that  next  of  kin  meant, 
next  of  kin  in  the  civil  law  sense  of  the  expression;  which  had  no 
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reference  to  distinction  of  blood.  It  was  with  a  view  to  preclude 
this  very  controversy,  that  the  Rhode  Island  statute  of  179^8,  in 
providing  for  the  descent  of  all  that  part  of  the  intestate's  estate 
which  is  made  to  descend  to  the  next  of  kin  to  the  intestate,  adds, 
to  the  words  next  of  kin,  these  seemingly  unnecessary  words, 
"computing  according  to  the  degrees  of  the  civil  law/'  The  stniggle 
in  that  state,  about  the  meaning  of  the  words  next  of  kin,  it  is  be- 
lieved, was  occasioned  by  the  strong  prevalent  sentiment  of  that 
people  in  favour  of  keeping  the  family  inheritance  in  the  blood  of 
the  family.  For  they  were  so  dissatisfied  with  the  final  judicial 
decision,  which  frustrated  that  object,  that  their  legislature  after- 
wards,  in  the  first  revision  of  their  laws,  introduced  this  special 
provision — ^viz. 

"  Provided  that  all  the  real  estate  of  the  intestate,  which  came  to 
him  by  descent,  gift,  or  devise,  from  his  or  her  parent,  ancestor,  or 
other  kindred,  shall  belong  equally  to  the  brothers  and  sisters  of  the 
intestate,  and  those  who  legally  represent  them;  of  the  blood  of  the 
person  or  ancestor  from  whom  such  estate  came  or  descended ;" 
*82l  S^^^S  on  and  ^following  out  the  same  principle ;  if  there  be 
-'     not  any  brother  or  sister. 

This  statute  was  made  in  1784;  therefore  soon  after  the  termina- 
tion of  this  controversy.  The  practical  construction  of  their  sta- 
tute ever  since,  has  been  precisely  the  practical  construction  given 
to  that  of  Rhode  Island;  and  there  all  the  estates  coming  within 
their  proviso  have  uniformly  descended  to  the  blood  of  the  person 
or  ancestor  from  whom  the  estate  originally  came,  whedier  by  de- 
scent, gift,  br  devise.  And  such  is  considered  as  the  settled  law  of 
that  state;  but  how  settled?  not  by  any  judicial  adjudication,  for 
there  has  been  none ;  but  by  an  miiform  practical  execution  of  the 
statute  according  to  that  construction.  Wherein  such  a  practical 
construction  is  inferior,  in  point  of  authority,  to  a  judicial  decision, 
it  is  difficult  to  comprehend. 

The  authority  for  this  statement  will  be  found  in  the  case  of 
William  Hillhouse  vs.  Levi  Chester,  Day's  Reports,  vol.  iii.  page  166 ; 
and  also  in  the  statute  laws  of  Connecticut,  Digest  of  1821,  page  208. 

In  the  statute  regulating  descents  in  New  York,  there  is  also  a 
parallel  provision.  It  is  said  that  there  has  never  been  any  contro- 
versy as  to  its  construction ;  of  course  there  can  be  found  no  judicial, 
decision  settling  its  construction. 

The  provision  is  in  these  words,  viz. — ^''And  in  such  case,  every 
brother  and  sister  of  the  half  blood  of  the  person  so  seised,  shall 
inherit  equally  with  those  of  the  full  blood;  unless  when  such  in- 
heritance came  to  the  person  so  seised  by  descent,  devise,  or  gift  of 
some  one  of  his  or  her  ancestors ;  in  which  case,  all  those  who  are 
not  of  the  blood  of  such  ancestor  shall  be  excluded  from  such  in- 
heritance." See  the  act  to  regulate  descents  of  the  state  of  New 
York,  Laws  of  New  York,  vol,  i.  p.  46,  sec.  4. 

It  is  remarkable  how  exactly  alike,  in  all  essential  particulars,  are 
all  these  provisions  in  both  the  laws.  In  one,  it  is  the  estate  com- 
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ing  by  descent,  gift,  or  devise;  in  the  other,  it  is  the  estate  coming 
by  descent,  gift,  or  devise ;  in  the  Rhode  Island  law,  it  is  the  estate 
coming  from  parent  or  other  kindred;  in  the  Connecticut  provision, 
it  is  the  estate  conding  from  parent,  ancestor,  or  other  kindred ;  in 
the  New  York  ^provision,  it  is  the  estate  coming  from  the  ^^^^ 
ancestor.  But  what  is  most  renuirkable  is,  that  they  all  agree  ^ 
in  designating  the  person  whose  blood  is  to  inherit,  in  the  same 
general  way.  In  all,  it  is  the  person  from  whom  the  estate  came 
or  descefided ;  leaving  the  word  originally,  to  be  understood  as  im« 
plied  ;  and  as  what  would  of  course  be  understood  as  implied. 

As  to  the  meaning  of  the  word  ^  bipod,"  as  used  in  the  proviso ; 
whether  it  mean  blood  or  full  blood,  it  is  not  deemed  necessary  to 
discuss  in  this  case :  for,  whether  it  mean  the  one  or  the  other,  the 
plaintiff  is  not  entitled  to  inherit  upon  our  rule.  Our  rule  is,  that 
the  blood  of  the  person  from  whom  the  estate  originally  came,  is  to 
inherit ;  and  the  plaintiff,  is  not  of  that  blood. 

It  is  said,  that  the  rule  (if  ours  be  the  rule)  could  have  been  more 
technically  expressed;  and  it  is  inferred  that  it  could  not  be  the 
rule,  because  this  was  not  done.  But  does  it  not  appear  that  this 
difficulty  operates  both  ways  ?  The  difficulty  is,  that  the  words  do 
not  mark  our  rule  with  absolute  precision ;  but  if  they  did,  there 
could  be  no  controversy  between  the  parties.  The  argument  is 
just  as  good  for  one  as  for  the  other ;  and  therefore  is  good  for  no- 
thing for  either. 

It  is  said  that  the  common  law  considers  a  gift  or  devise  as  a 
purchase ;  and  the  purchase  as  the  stock  of  inheritance :  and  that 
we  must  consider  descent  as  standing  on  a  common  foot  with  gift 
and  devise. 

It  is  true  that  the  common  law  considers  the  donee  or  the  devisee 
as  the  stock  of  inheritance.  But  the  question  is  not  who  is  made 
so  by  the  common  law,  but  whom  the  statute  makes  that  stock.  It 
is  very  clear  that  the  person  whom  the  common  law  makes  that 
stock,  is  not  the  same  the  statute  does.  The  common  law  makes  it 
from  the  donee  or  devisee;  that  is,  the  intestate  himself,  if  he  bo 
donee  or  devisee:  but  the  statute  certainly  does  not;  it  goes  back 
of  the  donee  or  devisee  to  some  other  person;  now  to  say  that  the 
donor  or  devisor  is  that  person  is  begging  the  question.  It  may  go 
through  the  donor  or  devisor,  back  to  the  person  from  whom  the 
estate  originally  came ;  and  must^  if  that  was  the  intention.  The 
family  inWitance  may  as  well  *come  down  through  gifts  ^^^ 
and  devises,  as  through  a  course  of  descent ;  and  the  words  ^ 
gift  and  devise  were  coupled  with  the  word  descent,  purposely  to 
cover  the  whole  inheritance. 

As  to  the  authorities  cited  by  the  counsel  for  the  plaintiff,  Mr. 
Robbins  observed,  that  none  of  them  seemed  to  conflict  with  any 
of  the  grounds  which  had  been  taken  for  the  defendant. . 

In  all  the  numerous  references  to  Reeves's  Law  of  Descent,  not 
one  militates  with  thes&  grounds  ;  nor  is  it  supposed  that  the  prac- 
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N^  tical  construction  of  the  parallel  provision  of  the  Connecticut  statute 

\  is  different  from  ours. 

^^  ^ As  to  the  two  cases  from  Sergeant  &  Rawle's  Reports,  and  from 

Harris  &  Johnson,  they  are  cases  under  the  statutes  of  Pennsylvania 
and  Maryland,  which  are  different  from  that  of  Rhode  Island. 
Theirs  extends  only  to  the  estate  which  comes  by  descent ;  not  like 
the  one  under  which  the  defendant  holds  to  the  estate,  which  comes 
by  gift  or  devise,  as  well  as  by  descent.  And  one  of  those  cases 
only  goes  to  say  that  the  estate  by  devise  was  not  embraced  by  the 
proviso  in  the  Maryland  statute,  relating  to  estates  by  descent;  and 
that  the  estate  by  devise  descended  upon  other  principles. 

Mr.  Justice  Stobt  delivered  the  opinion  of  the  Court; 

This  case  comes  before  us  from  the  Circuit  Court  of  Rhode  Island, 
upon  a  certified  division  of  opinion  of  the  judges  of  that  Court, 
upon  the  question  whether  the  plaintiff  W7.s  entitled  to  recover  upon 
a  statement  of  facts  incorporated  into  the  record.  The  action  was 
an  ejectment  for  two-third  parts  of  certain  land  described  in  the 
writ;  and  the  title  of  the  parties^being  by  descent,  depends  altogether 
upon  the  true  construction  of  the  statute  of  descents  of  Rhode  Is- 
land of  1822.  Accordingly  as  that  statute  shall  be  construed,  the 
land  now  in  controversy  belongs  to  the  plaintiff  or  the  defendants. 

The  material  facts  are,  that  the  estate  (two-thirds  of  which  are 
demanded  in  the  writ)  was  devised  by  John  Collins  to  his  daughter 
Mary  Collins  in  fee.  Upon  her  death  in  1806,  the  same  descended 
to  her  three  children,  viz.  John  C.  Gardner,  George  Gardtier,  and 
•851  Mary  C.  Gardner.  The  two  *brothcrs  died  intestate*  and 
-I  without  issue ;  and  Mary  C.  Gardner,  as  heir  to  her  bro- 
thers, became  seised  of  the  whole  estate,  and  died  intestate  and 
without  issue,  in  December,  1822.  The  defendants  are  the  uncle 
and  aunt  of  Mary  C.  Gardner,  the  intestate,  of  the  whole  blood, 
being  children  of  John  Collins,  the  devisor,  and  brother  and  sister 
of  her  mother,  Mary  Collins.  The  plaintiff  is  the  brother,  of 
Mary  C.  Gardner,  the  intestate  of  the  half  blood ;  and  he  holds  a 
conveyance  of  their  shares  from  her  other  brothers  and  sisters  of 
the  half  blood,  they  being  children  of  her  father  by  a  former  mar- 
riage. The  plaintiff  and  his  brothers  and  sisters  of  the  half  blood 
claim  the  two-thirds  of  the  estate  now  in  question,  as  her  heirs  of 
the  half  blood  ;  and  the  defendants  claim  the  same  as  her  heirs  of 
the  whole  blood.  It  is  admitted  on  all  sides,  that  the  one-third 
which  Mary  C.  Collins  took  by  immediate  descent  from  her  mother, 
belongs  to  the  heirs  of  the  whole  blood.  But  the  other  two-thirds, 
being  taken  by  immediate  descent  from  her  brothers,  it  is  con- 
tended that  by  the  statute  of  1822,  it  passes  to  her  heirs  of  the  half 
blood. 

If  this  question  had  been  settled  by  any  judicial  decision  in  the 

state,  where  the  land  lies,  we  should,  upon  the  uniform  principles 

adopted  by  this  Court,  recognise  that  decision  as  a  part  of  the  local 

law.    But  it  is  admitted  that  no  such  decision  has  ever  been  made. 

70 


JANUARY  TERM,  1899.  85 

[Gardner  vs.  GoUins  et  a1.] 

If  this  had  beea  an  ancient  statute,  and  -a  uniform  course  of  profes- 
sional opinion  and  practice  had  long  prevailed  in  the  interpretation 
of  it,  that  would  be  respected  as  almost  of  equal  authority.  But  no 
such  opinion  or  practice  has  been  known  to  prevail;  and,  indeed, 
the  statute  itself  is  but  of  very  recent  origin.  Even  the  statute  of 
1798,  of  which,  in  respect  to  this  point,  that  of  1822  is  almost  & 
transcript,  is  not  of  a  date  so  remote,  as  to  enable  us  to  presume  that 
many  cases  could,  have  arisen  in  that  state,  on  which  to  founds 
practical  construction,  without  some  unequivocal  evidence. 

The  most  that  has  been  urged  is,  that  there  has  been  some  gene- 
ral understanding  among  the  people,  that  such  was  the  meaning  of 
the  statute ;  but  even  this,  though  very  respectably  attested,  is  en- 
countered by  equally  respectable  statements  on  the  other  side.  We 
are  driven  therefore  to  *c6nsider  the  question  as  entirely  new  ^^^g 
and  unsettled ;  and  to  be  decided,not  upon  the  mistakes  of  '- 
parties  relative  to  their  rights  in  one  or  two  unadjudicated  cases, 
even  if  they  elcisted,  hut  by  the  true  construction  of  the  statute 
itself. 

The  statute  of  1822  enacts,  that  ^^  when  any  person  having  title 
to  any  real  estate  of  inheritance  shall  die  intestate  as  to  such  estate, 
it  shall  descend  and  pass  in  equal  portions  to  his  pr  her  kindred  in 
the  following  course,  &c."  Among  other  clauses  is  the  following, 
<<if  there  be  no  father,  then  to  the  mother,  brothers  and  sisters  of 
such  intestate,  and  their  descendants,  or  such  of  them  as  there  be." 
In  the  present  case  there  was  no  father  or  mother  of  M arjr  C.  Gard- 
ner, the  intestate,  living  at  the  time  of  her  decease ;  and  as  her 
brothers  and  sisters  of  the  half  blood  are  her  brothers  and  sisters 
within  the  meaning  of  the  statute,  they  would  be  entitled  to  the 
estate  in  question  beyond  all  controversy,  if  there  were  no  other 
disqualifying  clause.  But  in .  a  subsequent  clause  of  the  statute  in 
the  nature  of  a  proviso,  it  is  declared^  that  <^  when  the  title  to  any 
estate  of  inheritance,  as  to  which  the  person  having  such  title  shall 
die  intestate,  came  by  descent,  gift,  or  devise  from  the  parent  or 
other  kindred  of  the  intestate,  and  such  intestate  die  without 
children,  such  estate  shall  go  to  the  kin  next  to  the  intestate  of  the 
blood  of  the  person  from  whom  such  estate  came  or  descended,  if 
any  there  be.''  The  most  material  differences  between  the  statute 
of  1798  and  that  of  1822,  so  far  as  regards  this  question,  is,  that  the 
words  ^'  if  any  there  be"  are  omitted  in  the  former,  which  also  uses 
the  words  <^  next  of  kin  to,"  instead  oJT  <<  kin  next  to."  Both  of  these 
circumstances  have  been  relied  on  at  the  bar  as  indicating  a  proba- 
ble change  of  intention.  It  is  said  that  both  acts  admit  of  two  read- 
ings, viz. :  ^^  to  such  of  the  next  of  kin  of  the  intestate  as  are  of  the 
blood,  &c.".or  "  to  the  nearest  of  such  of  the  kin  of  the  intestate  as  are 
of  the  blood,"  &c.  The  latter  reading  will  give  the  estate  to  a  remote 
relation  of  the  intestate  of  the  blood,  although  he  be  not  of  the  next 
of  kin  of  the  intestate.  The  former  reading  requires  that  th6  party 
should  be  of  the  next  of  kin,  (that  being  the  primary  intention,)  as 
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well  as  of  the  blood ;  and  therefore,  if  a  person  be  not  of  the  next 
«g-<.  of  kin  of  *the  intestate,  although  he  be  of  the  blood,  he  cannot 
J  take  ;  and  the  words  of  the  act  of  1822,  "if  any  there  be,*' 
are  relied  on  to  fortify  the  construction. 

We  think  the  legislative  intention  in  both  acts  was  the  same ;  and 
that  the  transposition  of  the  words  "next  of  kin"  to  "kin  next," 
was  accidental,  and  not  introductory  of  any  new  object.  The  true 
construction  of  the  statute  of  1822  is,  that  it  gives  the  estate  to  the 
next  of  kin  of  the  intestate  who  are  of  the  blood,  excluding  all  others, 
though  of  a  nearer  degree,  who  are  not  of  the  blood,  &c. 

In  this  view  of  the  clause,  two  questions  have  been  argued  at  the 
bar.  1.  Whether  tlie  words  "of  the  blood"  include  the  half  blood ; 
or  exclusively  apply,  to  the  whole  blood.  2.  Whether  the  words 
"  came  by  descent,  gift,  or  devise  from  the  parent  and  other  kindr^ 
of  the  intestate,"  are  limited  to  a  proximate  and  immediate  descent, 

fift,  or  devise  from  such  parent,  &c.  to  the  intestate;  or  include  a 
escent,  gift,  or  devise  which  can  be  deduced  mediately  from  or 
through  any  ancestor,  however  remote,  who  was  the  first  purchaser 
to  the  intestate. 

The  first  question  has  not  been  seriously  pressed  in  this  Court  by 
the  counsel  for  the  defendants,  though  it  constituted  in  the  Court 
below  a  main  ground  of  argument.  We  think  that  the  phrase  "of 
the  blood"  in  the  statute  includes  the  half  blood.  This  is  the  natural 
meaning  of  the  word  "blood"  standing  alone,  and  unexplained  by 
any  context.  A  half  brother  or  sister  is  of  the  blood  of  the  intestate, 
for  each  of  them  has  some  of  the  blood  of  a  common  parent  in  his 
or  her  veins.  A  person  is  with  the  most  strict  propriety  of  language 
affirmed  to  be  of  the  blood  of  another  who  has  any,  however 
small  a  portion,  of  the  same  blood  derived  from  a  common  ancestor. 
In  the  common  law,  the  word  "blood"  is  used  in  the. same  sense. 
Whenever  it  is  intended  to  express  any  qualification,  the  word 
whole  or  half  blood  is  generally  used  to  designate  it,  or  the  quali- 
fication is  implied  from  the  context  on  known  principles  of  law. 
Thus,  Littleton  in  his  sixth  section  says,  that  none  shall  inherit  "  as 
heir  to  any  man,  unless  he  be  his  heir  of  the  whole  blood ;  for  if  a 
»gg-|  man  hath  issue  two  sons  by  divers  'ventres,  and  the  eldest 
^  purchase  lands,  &c.  &c.  the  younger  brother  shall  not  have 
the  land,  &c.  because  the  younger  brother  is  but  of  the  half  blood  to 
the  elder."  The  same  distinction  is  found  in  section  eighth  of  the 
same  author ;  and  Lord  Coke  in  his  commentary  on  the  text  con- 
stantly takes  it.  So  Robinson,  in  his  Treatise  on  Inheritances,  45, 
after  laying  down  the  rule,  that  the  person  who  is  to  inherit  must 
be  of  the  whole  blood  to  the  person  from  whom  he  proximately  and 
immediately  inherits,  adds,  that  he  must  also  be  of  the  blood  of  the 
first  purchaser ;  but  that  it  is  sufficient  to  satisfy  this  that  he  is  of 
the  half  blood  of  such  purchaser.  The  legislation  of  Rhode  Island 
leads  to  the  same  result  as  to  the  meaning  of  the  word  "  blood." 
That  colony  was  governed  by  the  English  law  of  descents  from  its 
first  settlement  until  the  year  1718,  a  period  of  more  than  half  a 
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century.  By  an  act  passed  in  1718  the  real  estate  of  the  intestate 
was  divided  among  all  his  children,  giving  the  eldest  son  a  double 
share^  &c. ;  and  in  default  of  issue,  the  same  was  distributable  among 
the  next  of  kin  of  the  intestate,  within  equal  degree,  &c.  This  act 
was  repealed  in  1728,  and  the  common  law  course  of  descents  was 
revived  and  remained  in  force  until  1770,  when  on  act  was  passed, 
providing  substantially  for  the  same  distribution  as  the  act  of  1718. 
It  contained,  however,  this  remarkable  proviso,  ^^that  no  distribu- 
tion of  any  real  estate  in>consequence  of  this  act,  shall  extend  or  be 
made  in  the  collateral  line  beyond  the  brothers  and  sislers  of  such 
intestate  and  their  children,  and  to  those  only  of  the  whole  blood." 
In  1772  the  act  of  1770  was  repealed  iii  regard  to  the  double  share 
to  the  eldest  son,  but  in  other  respects  it  remained  in  force  until  the 
revision  in  1798,  when  the  proviso  that  none  should  inherit  in  the 
QOllateral  line  except  the  whole  blood  was  dropped;  and  there  is 
not  either  in  the  act  of  1798  or  of  1822  any  clause  referring  to  the 
blood  of  any  person  as  a  stock  of  descent,  except  the  very  clause 
upon  which  the  present  questions  arise.  When,  therefore,  the 
distinction  between  the  whole  and  half  blood,  was  well  known  in 
the  colony,  not  only  as  a  part  of  the  common  law,  but  as  a  part  of 
its  own  legislation,  and  the  proviso  is  'dropped  in  which  the  p^^^ 
words  <<  whole  blood"  were  studiously  used,  and  the  words  *■ 
^  of  the  blood"  only,  are  found  in  any  correspondent  provision,  it 
affords  a  strong  presumption,  that  the  whole  blood  were  no  longer 
deemed  to  be  exclusively  entitled  to  inherit,  but  that  the  half  blood 
should  be  let  in.  If  the  half  blood  were  not  permitted  to  inherit  in 
cases  of  this  sort,  this  anomaly  might  occur;  that  a  son  might  inherit 
from  his  parent  the  moiety  of  ail  estate  directly,  which  he  could  not 
inherit  from  his  brother  of  the  half  blood,  to  whom  it  had  passed  by 
descent  from  the  same  parent,  if  such  brother  should  die  without 
issue.  We  see  no  reason,  then,  to  doubt,  that  the  words  '<  of  the 
blood,"  include  the  half  as  well  as  the  whole  blood.  The  plaintiff, 
then,  and  those  from  whom  he  claims  being  the  next  of  kin  of  the 
intestate,!  and  of  the  blood  of  her  two  brothers^  from  whom 
she  immediately  derived  that  part  of  the  estate  which  is  now  in 
controversy,  is  entitled  to  recover,  unless  the  statute  in  the  other 
part  of  the  clause  defeats  the  descent. 

This  leads  us  to  the  second  question.  The  estate  originally  e^me 
from  John  Collins  by  devise  to  his  daughter  Mary  Collins,  and  by 
descent  from  her  to  her  three  children,  and  mediately  as  to  the  two- 
thirds  to  the  intestate,  through  her  brothers.  The  counsel  for  the 
plaintiff  contends,  that  the  clause  looks  only  to  the  proximate  and 
inunediate  descent ;  the  counsel  for  the  defendants,  that  it  looks  to 
the  origin  of  the  title  in  the  first  purchaser,  and  requires  that  the  patty 
claiming  as  heir,  should  be  of  blood  of  the  first  purchaser,  through 

t  8ee  dmith  w.  Trtusej,  2  Mod.  201.  Crook  vt,  WalttM,  2  Vera.  Rep.  124.  8.  C.  Shower. 
Pari.  CtMs,  108. 

t  See  Cowper  t».  Cowper,  2  Pen  WilL  720.  785.  CoUingwood  w.  Pace,  1  Vent  424. 
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whatever  intermediate  devolutions  by  descent^  gift,  or  devise  it  may 
have  passed,  and  however  remote  may  be  the  first  ancestor.  If  the 
latter  be  the  true  construction  of  the  clause,  it  goes  far  beyon i  tlm 
common  law,  for  that  stopped  at  the  last  purcha,ser  in  the  ancestral 
line,  (and  persons  taking  by  devise  or  gift  are  deemed  purchasers,) 
»_1     and  ^ascended  no  higher  than  it  could  trace  an  uninterrupted 

J  course  of  deawcents.  The  common  law,  therefore,  would  have 
considered  Mary  Collins  as  the  first  purchaser  for  all  its  own  pur- 
y  OSes  of  descent.  The  words  are^ "  when  the  title  to^any  reat  estate, 
&c.as  to  which  the  person  having  such  title  shall  die  intestate,came  by 
descent,  gift,  or  devise  from  the  parent,  or  other  kindred  of  the  intes- 
tate,'' &c.  Now  what  reason  is  there  to  suppose  that  the  legislature, 
in  this  clause,  meant  in  favour  <^of  the  blood  of  the  person,  from 
whom  such  estate  came  or  descended,"  to  extend  its  reach  beyond 
that  of  the  common  law  ?  No  such  intention  is  disclosed  on  the 
face  of  the  provision ;  and  every  progressive  enactment,  for  the  last 
fifty  years  in  Rhode  Island,  is  a  relaxation  of  the  strict  canons  of 
descent  of  the  common  law.  The  w^rds  themselves  certainly  do 
not  necessarily  require  such  an  interpretation.  As  to  descents,  as 
well  as  ^ifts  and  devises  from  a  parent,  it  is  plain  that  the  a6t  looks 
only  to  the  immediate  descent  or  title.  A  descent  from  a  parent  to 
a  child  cannot  be  construed  to  mean  a  descent  through  and  not  from 
a  parent.  So  a  gift  or  devise  from  a  parent  must  be  construed,  to 
mean  a  gift  or  devise  by  the  act  of  that  parent ;  and  not  by  that  of 
some  other  ancestor  more  remote,  passing  through  the  parent.  It  has 
been  urged,  in  another  quarter  entitled  to  gr^at  respect,  that  the 
words  may  be  construed  distributively ;  that  a  distinction  may  be 
taken  between  acescent,  gift^or  devise,  from  a  parent,  and  a  de- 
scent, &c.  from  other  kindred ;  and  so  alsio,  that  the  words  descent, 
giA,  and  devise  may  be  construed  distributively ;  so  that  in  cases. of 
descents  the  party,  who  shall  inherit,is  to  be  of  the  blood  of  the  first 
purchaser,  from  whom  by  intermediate  descents  it  was  passed  to  the 
intestate;  and  that  in  cases  of  gifts  or  devises,  the  donor  or  devisor 
shaH  alone  be  the  person  whose  blood  is  to  be  inquired  for.  It  may 
be  admitted,  that  the  clause  is  susceptible  of  such  a  construction 
without  any  great  violation  of  its  terms.  But  we  do  not  think,  that 
such  is  the  natural  construction  of  the  terms,  nor  is  any  legislative 
intention  disclosed,  which  would  justify  us  in  adopting  it.  There 
does  not  seem  any  sound  reason  why  the  clause  should  be  construed 
«^.  ^     in  the  *case  of  a  parent,  differently  from  what  it  would  be  in 

J  the  case  of  any  "other  kindred  of  the  intestate."  The  latter 
words  must  be  construed  in  the  same  manner  as  if  each  class  of 
kindred  had  been  enumerated  in  detail,  such  as  uncles,  brothers, 
grandparents,  cousins,  &c.  &c. ;  and  if  they  had  been,  the  same  rule 
from  the  specific  enumeration  must  have  been  applied  to  them,  as 
is  now  sought  to  be  applied  to  the  case  of  parents.  The  general  ex- 
pression must  be  deemed  to  include  all  the  particulars. 

Then,  as  to  the  distinction  between  descents,  and  gifts  and  devises, 
it  is  true,  that  in  a  sense  an  estate  may  be  said  to  come  by  descent 
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from  a  remote  aneestor  to  a  person  upon  whom  it  has  devolved 
through  many  intermediate  descents.  But  tliis,  if  not  loose  language^ 
is  not  that  sense  which  is  ordinarily  annexed  to  the  term.  When  an 
estate  is  said  to  have  decended  from  A  to  B,  the  natural  and  obvi- 
ous meaning  of  the  words  is,  that  it  is  an  immediate  descent  from 
A  to  B.     If  other  words  of  a  statute  should  seem  to  require  another 
and  more  enlarged  meaning  there  would  be  no  absolute  impropriety 
in  adopting  it ;  but  if  the  true  sense  is  to  be  sought  from  the  very 
terms  per  se,  that  which  is  the  usual  sense  would  seem  most  proper 
to  be  followed.     It  is  not  for  Courts  of  justice  to  indulge  in  any  lati- 
tude of  construction,  where  the  words  do  not  naturally  justify  it ; 
and  there  is  no  express  legislative  intention  to  guide  them.    But  we 
think,  that  the  connexion  in  which  the  words  stand,  justify  us  in  ad- 
hering to  the  ordinary  interpretation.  If»in  cases  of  gifts  and  devises, 
the  blood  of  the  proximate  donor  or  derisor  is  alone  to  be  regarded, 
there  being  no  distinction  pointed  out  in  the  words  of  th^  act,  be- 
tween those  cases  and  that  of  descents,  the  very  juxtaposition  of 
the  words  affords  a  strong  presumption,  that  the  legislature  intended 
to  appl^  the  same  rule  as  to  alL     If  the  object  was  to  regard  the 
blood  of  the  party  from  whom  the  estate  was  derived,  what  rea- 
son is  there  to  suppose^that  the  legislature  intended  less  regard  to 
the  blood  of  a  devisor  or  donor,  than  to  that  of  an  ancestor  ?  The  mis* 
chief  might  be  as  great  in  suffering  the  estate  to  pass  into  the  hands 
of  strangers,  when  there  were  next  of  kin  of  the  bk>dd  in  the  one 
case,  as  in  the  *other.    On  the  other  hand,  there  might  be     p«^. 
solid  reasons  for  confining  the  preference  of  blood  to  cases  of     ^ 
immediate  descents,  which  could  be  easily  known  and  easily  traced. 
One  of  the  known  inconveniences  of  tracing  back  titles  and  relation- 
ship is  the  obscurity, which  at  a  small  distance  of  time  gathers  over 
theoL    It  would  often  be  difficult  to  ascertain  whether  there  were 
not  relations  of  a  very  distant  stock,  of  the  blood  of  a  remote  ances- 
tor, who  might  be  entitled  to  the  inheritance  4o  the  exclusion  of 
the  immediate  next  of  kin  of  the  intestate.    And  even  the  course  of 
descents  of  his  own  title  in  a  country,  where  estates  are  universally 
partible,  for  two  or  three  generations,  might  involve  the  estate  of 
the  intestate  in  inextricable  difficulties,  and  disable  the  next  of  kin 
from  ascertaining  into  what  fragments  it  was  to  be  subdivided  with 
any  reasonable  certainty.    It  would  be  no  want  of  wisdom,  there- 
fore, in  a  legislature  to  limit  its  provisions  in  favour  of  the  blood,  to 
cases  where  the  immediate  title  could  be  traced  with  almost  abso- 
lute certainty.  Certainty  of  title,  in  a  country  where  titles  so  rapidly 
*hange  haiids,  might  furnish  a  far  safer  principle  of  legislation,  than 
any  preference  for  the  blood  of  persons  remotely  related  to  the  in- 
testate through  some  distant  and,  perhaps,  unknown  ancestor.    We 
think,  then,  that  in  the  case  of  a  gift  or  devise,  the  statute  stops  at 
the  immediate  donor  or  devisor,  and  ascends  no  higher  for  any 
blood.     What  reason  is  there  to  suppose,  that  in  the  case  of  a  de- 
scent there  was  a  different  legislative  intention?     In  the  case  of  a 
parent,  the  parent  is,  by  the  very  terms  of  the  statute,  nutde  the  sole 
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8tock  of  descent^  whether  he  derived  it  by  descent,  or  by  gift,  or  de- 
vise, from  an  ancestor  or  a  stranger.  '  In  the  case  at  bar,  the  mother 
of  the  intestate  took  the  estate  by  devise  from  her  father.  She  was 
in  by  purchase,  and  in  the  sense  of  the  common  law,  as  first  pur- 
chaser, and,  of  course,  the  true  stock  of  descent,  holding  the  estate 
ut  feudum  antiquum. 

It  has  been  said  that  the  object  was  to  preserve  inheritances  in 
the  same  family.  To  a  limited  extent  this  is  true ;  that  is,  as  Suras 
the  legislature  has  provided  for  sUch  cases.  No  general  declaration 
«g^^     is  made  by  the  legislature  on  the  'subject ;  and  no  preamble, 

^  which  discloses  any  leading  intention,  exists.  What  the 
legislative  intention  was,  can  be  derived  only  from  the  words  they 
have  used ;  and  we  cannot  speculate  beyond  the  reasonable  import 
of  these  words.  The  spirit  of  the  act  must  be  extracted  from  the 
words  of  the  act,  and  not  from  conjectures  aliunde.  The  common 
law  carries  back,  in  certain  cases  the  descent  to  the  heirs  of  the  first 
purchaser.  But  the  common  law  canons  of  descents,  are  overturned 
by  the  statute  of  descents  of  Rhode  Island.  How  then  can  we  re- 
sort to  the  common  law,  to  make  up  the  supposed  defects  in  the 
language  of  the  statute  ?  Here,  there  is  not  a  casus  omissus ;  but  a 
complete  scheme  of  descents ;  and  the  only  question  is,  how  much 
the  proviso  carves  out  and  saves  from  the  operation  of  the  general 
rule.  No  such  words  as  ^  the  first  purchaser,''  are  to  be  found  in 
the  statute,  though  it  is  sufficiently  technical  in  other  respects; 
and  what  right  can  this  Court  possess,  to  exchange  the  words  in 
this  statute  for  the  words,  ^'  first  purchaser,'^  when  they  are  not  equi- 
pollent in  meaning  or  extent  ?  If  the  legislature  intended  to  set  up 
anew  the  rule  of  the  common  law,  as  to  descents,  &c.  from  the  first 
purchaser,  it  seems  scarcely  credible,that  it  should  have  omitted  the 
very  phrase,  considering  that  for  a  century  at  least  it  was  a  material 
ingredient  in  the  law  of  descents  of  the  colony.  Then,  again,  if  the 
argument  now  urged  at  this  bar  for  the  defendants,  is  well  founded, 
it  goes  (as  has  been  already  stated)  far  beyond,  and  indeed  to  the 
overthrow  of  the  common  law  on  the  very  point  of  first  purchasers. 
Indeed,  at  the  common  law,  a  man  might  sometimes  inhierit,  who 
was  of  the  whole  blood  of  the  intestate,  who  could  tiot  have  in- 
herited from  the  first  purchaser.  As  in  the  case  of  a  purchase  by  a 
son,  who  dies  without  issue,  and  his  uncle  inherits  the  same,  and 
dies  without  issue,  the  father  may  inherit  the  same  from  the  uncle, 
although  he  could  not  inherit  from  his  own  son.t  The  statute  of 
Rhode  Island  imparts  to  parents  a  right  to  inherit  the  real  estates  of 
their  children,  in  cases  where  the  latter  die  without  issue. 
«  g.-,        *The  statutes  of  descents  of  the  different  states  in  the  Union 

^  are  so  different  in  their  provisions,  that  it  is  not  easy  to  apply 
any  general  rule  of  construction  to  them.  The  cases  cited  at  the 
bar  do  however  demonstrate,  that  in  those  states  where  a  similar 
language  is  used  in  their  statutes  of  descents, the  expression  has  been 

t  See  Littleton,  8. 3,  tnd  Co.  Litt  10.  b.  Litt  a.  S.  Co.  LitL  14.  b. 
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uniformljr  construed  to  mean  immediate  descents,  gifts,  and  devises, 
unless  that  construction  has.  been  overruled  by  the  context.  The 
statute  of  Connecticut,  of  1784,  which  has  been  supposed  to  be  the 
model  of  that  of  Rhode  Island,  as  to  this  proviso,  is  understood  to  have 
received  this  construction.!  Under  words  nearly  similar,  in  the 
Virginia  statute  of  1792,  (the  words  bejng,  ^*  that  where  an  infant 
shall  die  without  issue,  having  title  to  any  real  estate  as  inheritance 
derived  by  gift,  devise,  or  descent  from  the  father,  &c.")  it  has  been 
held  that  an  immediate  descent  from  the  father,  and  not  an  interme- 
diate descent  was  intended.:|: 

Upon  the  whole,  our  opinion  is^  that  both  points  are  in  favour  of 
the  plaintiff.  We  all  think  that  the  words  <^  of  the  blood"  compre- 
hend all  persons  of  the  blood,  whether  of  the  whole  or  half  blood ; 
and  that  the  words,  ^^  come  by  descent,  gift,  or  devise,  from  the 
parent  or  other  kindred,  &c.,''  mean  immediate  descent,  gift,  or  de- 
vise, and  make  the  inunediate  ancestor,  donor,  or  devisor,  the  sole 
stock  of  descent. 

A  certificate  will  accordingly  be  sent  to  the  Circuit  Court  of  Rhod« 
Island,  in  &vour  of  the  plaintiff. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record  from 
the  Circuit  Court  of  the  United  States,  for  the  district  of  Rhode  Is- 
land ;  and  on  the  points  on  which  the  judges  of  the  said  Circuit 
Court  were  divided  in  opinion,  and  which  were  certified  to  this 
Court  for  its  opinion ;  and  was  argued  by  counsel.  On  consideration 
whereof,  it  is  ordered  and  adjudged  by  this  Court,  that  it  be  certified 
to  the  said  ^Circuit  Court  of  the  United  States  for  the  district  r-«^« 
of  Rhode  Island,  that  the  plaintiff  and  those  under  whom  he  >- 
claims  the  estate  in  controversy,  are  heirs  at  law  of  Mary  C.  Gard- 
ner the  intestate,  and,  as  such  heirs,  are,  by  the  statute  of  descents 
of  Rhode  Island  of  (a.  d.  1822),  eighteen  hundred  and  twenty-two, 
entitled  to  the  same  estate  upon  the  facts  agreed  in  the  case,  and 
that  judgment  ought  to  be  given  for  the  plaintiff  in  this  cause ;  all 
which  is  ordered  to  be  oert^ed  to  the  said  Circuit  Court. 

f  See  Reeves  on  Deeoenta,  160,  &c. 
t  1  Miin£  Rep.  183.    3  CaU  Rep.  120. 
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MicAJAH  T.  Williams,  Plaintiff  in  errOb,  vs.  The  Bane  oi 
THE  United  States,  Defendant  in  error. 

Action  against  the  endoner  on  a  promiflsoiy  note. 

The  notaiy  public,  after  the  note  became  due,  called  at  the  house  of  the  endoner  who  i» 
.  sided  in  the  ct^  of  Cincinnati,  which  he  found  Aut  up,  and  the  door  locked ;  and  on  in- 
quixy  of  the  nearest  resident,  he  was  informed  that  the  endomr  and  frmily  had  left  town 
on  a  visit ;  whether  for  a  day,  week,  or  month,  he  did  not  know  nor  did  he  inquire.  He 
made  use  of  no  ftirther  diligence  to  ascertain  where  the  endorser  had  gone,  or  whether  he 
had  left  an  j  person  in  town  to  attend  to  his  business.  He  left  a  notice  at  the  house  of  a 
person  adjoining,  with  a  request  to  hand  it  to  the  endorser  when  he  should  return.  Held* 
that  this  was  sufficient  diligence  on  the  part  of  the  holders  of  the  note,  to  charge  the  en- 
dorser. [100] 

The  geneial  rule  of  law  applicable  to  this  subject,  has  long  been  settled ;  ttat  to  enable  the 
holder  of  a  bill,  of  exchange  or  promissory  note  to  charge  the  endorser,  it  is  incumbent  on 
him  to  prove  that  timely  notice  of  the  dishonour  of  the  bill,  or  of  the  non-payment  of  the 
note,  was  given  to  the  endorser ;  or  if  tlus  could  not  be  done,  he  must  excuse  the  omission 
by  showing  that  duo  diligence  had  been  used  to  give  such  notice.  [101] 

If  the  jwrties  reside  in  the  same  city  or  town,  the  endorser  must  be  personally  notified  of  the 
dishonour  of  the  bill  or  note;  either  verbally,  or  in  writing;  or -a  written  notice  must  be 
left  at  his  dwelling-house  or  place  of  business.  Either  mode  is  sufficient,  but  one  or  other 
must  be  observed,  unless  it  is  prevented  by  the  act  of  the  party  entitled  to  the  notice.  [101] 

If  a  party  to  a  contract,  who  is  entitled  to  the  benefit  of  a  condition,  upon  the  performance 
of  which  his  responsibility  is  to  arise,  dispense  with  it,  or  by  any  act  of  his  own  prevent 
the  performance ;  the  opposite  party  b  excused  from  proving  a  strict  compliance  with  the 
conditions,  llius,  if  the  precedent  act  is  to  be  perfornied  at  a  certain  time  or  place,  and 
H  strict  performance  of  it  is  prevented  by  the  absence  of  the  party  who  hss  a  right  to 
daim  it;  the  law  wiQ  not  permit  him  to  set  up  the  non-performance  of  the  condition  as 
a  bar  to  the  responsibility  which  his  part  of  the  contract  liad  imposed  upon  him.  [102] 

The  holder  of  a  ln|l  or  promissory  note,  in  order  to  entitle  himself  to  call  upon  the  drawer  or 
endoner,  must  give  notice  of  its  dishonour  to  the  party  whom  he  means  to  charge.  But 
if,  when  thd  notice  should  be  given,  the  party  entitled  to  it  should  be  absent  from  the  state, 
and  has  left  no  known  agent  to  receive  it;  if  he  abscond,  or  has  no  place  of  residenoe 
which  reasonable  diligence  used  bythe  holder  oan  enable  him  to  discover,  the  law  dis- 
penses with  the  necessi^  of  giving  regular  notice.  [103] 

Where  the  parties  reside  in  the  same  city  or  town,  the  notice  should  be  given  at  the  dwell- 
ing house,  or  place  of  business,  and  the  duty  of  the  holder  does  not  require  him  to  give 
the  notice  at  any  other  place.  [102] 

The  Court  reftised  to  hear  a  leargument  upon  a  point  decided  in  the  case  of  FuUerton.et  aL  ' 
Of.  The  Bank  of  the  United  States,  1  Peters,  612,  Aat  the  act  of  the  legislature  of  Oino, 
relative  to  proceedings  against  parties  to  promissory  notes,  had  been  well  adopted  as  a 
rule  of  practice  in  the  Courts  of  the  United  States  for  the  state  of  Ohio.  [106] 

*THIS  was  a  writ  of  error  to  the  Circuit  Court  of  Ohio ;  in  p,Q- 
^hich  Court,  the  bank  of  the  United  States  had  instituted  a  '- 
joint  action,  under  the  authority  of  the  act  of  assembly  of  the  state 
of  Ohio,  passed  18th  February  1820,  entitled  <' an  act  to  regulate 
judicial  proceedings  where  banks  and  bankers  are  parties,"  &c. ;  and 
by  the  provisions  of  which,  the  plaintiff  may  make  the  drawer  and 
endorsers  of  a  note  ox  bill  of  exchange,  joint  defendants  in  the  same 
action.  Thus  the  suit  was  against  the  defendant  and  two  others ; 
and  the  declaration  contained  a  common  count  for  money  lent 
against  ail  the  defendants. 

The  pleas  were  non-assumpsit;  and  on  the  trial  of  the  cause,  two 
several  promissory  notes  drawn  by  J.  Embree,  endorsed  by  D.  Em- 
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bree  and  Williams  the  defendant,  in  blank,  were  offered  in  evidence 
by  the  bank.  On  the  subject  of  notice,  the  bank  then  gave  the  fol- 
lowing parol  evidence,  which  was  the  only  proof  ofibred,  to  wit : 
'<  that  the  notary  public,  after  the  protest  of  the  note,  and  the  expi- 
ration of  the  usual  days  of  grace,  called  at  the  house  of  the  defend- 
ant (Williams),  who  lived  in  the  city  of  Cincinnati.  He  found  it 
shut  up,  and  the  door  locked ;  and  on  inquiry  of  the  nearest  resi- 
dent, he  was  informed,  that  the  defendant  and  family  had  left  town 
on  a  visit ;  whether  for  a  day,  or  week,  or  month,  he  did  not  know, 
nor  did  he  inquire.  He  made  use  of  no  further  diligence  to  ascer-  - 
tain  where  said  Williams  had  gone,  or  whether  he  had  left  any  per- 
son in  town  to  attend  to  his  business.  The  witness  left  a  notice  at 
the  house  of  a  person  adjoining,  with  a  request  to  hand  it  to  the  de- 
fendant, when  heshould  return."  The  counsel  for  Williams  sub-  -^ 
mitted  to  the  Court,  whether  the  above  facts  were  sufficient  evidence 
of  legal  notice  to  charge  the  endorser,  and  to  entitle  the  plaintiff  to 
judgment  The  Court  decided  that  the  evidence  offered  was  con- 
clusive against  the  endorser ;  to  which  decision  a  bill  of  exceptions 
was  tendered  and  sealed,  and  judgment  was  then  rendered  for  the 
bank,  against  Williams,  for  twelve  thousand  two  hundred  and  two 
dollars  and  eighty-eight  cents. 

The  cause  was  argued  by  Mr.  J.  C.  Wright  for  the  plaintiff  in 
error ;  and  by  Mr.  Sergeant  for  the  defendants. 

*Mr.  Wright  maintained,  P^^g 

1.  That  this  Court  erred  in  determining  that  the  evidence    /- 

of  notice  was  sufficient  to  charge  an  endorser,  and  conclusive  against 
him. 

2.  That  the  suit  below  was  jointly  against  several  persons,  and 
the  cause  of  action  was  for  several  undertakings,  upon  which  there 
could  not  be  a  joint  liability. 

This  Court  having  decided  at  the  last  term  in  the  case  of  Fuller- 
ton  and  others  ps.  The  Bank  of  the  United  States,  1  Peters'  Rep. 
604,  that  the  act  of  the  legislature  of  Ohio,  which  authorized  this 
proceeding,  was  in  force  in  the  Circuit  Court  of  the  United  States ; 
Mr.  Wright  declined  ai^uing  the  second  point,  unless  the  Court 
should  be  desirous  of  hearing  a  reargument  upon  the  question. 
Upon  the  first  point,  he  cotitended  that  the  holder  of  a  note  is  bound 
to  give  personal  notice  of  non-payment  to  the  endorser ;  or  to  see 
that  it  reaches  his  dwelling,  or  place  of  business,  if  he  has  one.  10 
Johns.  Rep.  490.  11  Johns.  231.  The  contract  of  an  endorser  is 
contingent ;  it  is  that  he  will  pay  the  note  on  the  default  of  the 
drawer ;  and  the  Court  cannot  change  the  nature  of  his  obligation. 
Notice  must  be  given  and  proved,  or  facts  must  be  proved  which 
will  enable  a  jury  to  presume  notice. 

In  this  case  the  facts  do  not  establish  any  thing  equivalent  to  no- 
tice. The  defendant  was  a  resident  in  the  city  of  Cincinnati,  and 
had  a  right  to  personal  notice  at  his  dwelling-house.    The  notary 
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called  at  the  house,  and  not  finding  the  defendant  at  home^  but  find* 
ing  the  house  shut,  perhaps  only  for  an  hour,  he  left  the  notice  witfi 
a  person  who  was  not  called  upon  to  delirer  it,  and  who,  it  is  to  be 
presumed,  never  did  deliver  it  to  the  plaintiff  in  error.  The  notary 
did  not  do  what  would  have  been  an  equivalent  act,  put  the  notice 
in  the  postoffice.     2  Johns.  275. 

The  law  may  require  a  merchant  to  keep  hijs  counting-house  open 
during  the  hours  of  business ;  but  it  does  not  follow,  that  a  person 
must  keep  his  house  open  during  all  the  hours  of  daylight,  and  in 
his  absence  a  person  to  be  always  in  the  house.  The  testimony  in 
this  ease  falls  short,  of  the  requisites  of  the  law,  and  authorises  a  pre- 
«^^1  sumption  in  &vour  *of  the  claims  of  the  plaintiff  in  error. 
-I  While  it  is  jfair  and  proper  to  draw  such  aln  inference,  it  is 
not  so  to  infer  facts  which  should  have  been  proved,  from  other  facts 
which  are  in  evidence.  The  Court  should  have  left  the  facts  to  the 
jury,  and  their  inference  from  the  proof  given  by  the  bank  was 
ei^Tor. 

Mr.  Sergeant  for  the  defendants. 

There  are  four  cases  depending  in  this  Court  upon  the  question 
of  notice ;  and  the  decisions  of  the  Circuit  Court  were  given  in  them 
all  before  the  case  of  the  Bank  of  Columbia  vs.  Lawrence,  1  Peters, 
578. 

This  case  was  decided  by  the  Circuit  Court  without  the  interven- 
tion of  a  jury,  the  facts  having  been  submitted  to  the  Court.  It 
cannot  therefore  be  objected  £at  the  facts  were  withdrawn  from 
the  jury. 

The  evidence  given  by  the  plaintiffs  below  was  ajSirmative  and 
positive  proof  of  due  diligence ;  and  what  is  due  diligence  is  a  ques- 
tion of  law,  and  was  properly  decided  by  the  Court.  Tindall  vs. 
Brown,  IT.  R*  167.    Chitty,  290,  n.  1. 

It  is  not  necessary  that  the  notice  of  the  default  of  the  drawer, 
which  the  endorser  has  a  right  to  require,  shall  be  in  writing.  The 
obligation  is  to  call  at  the  dwelling-house  of  the  endorser,  or  at  his 
place  of  business,  and  if  he  has  lefl  no  one  there  to  attend  to  his 
affairs,  it  is  his  loss,  and  the  holder  of  the  bill  or  note  has  done  his 
duty,  and  all  that  the  law  requires.  Goldsmith  t;^.  Bland,  cited  in 
Bailey  on  Bills,  (4th  Load,  ed.)  224,  225.  1  Maule  &  Selwyn,  545. 
Chitty  on  BiUs,  (Am.  ed)  284,  285,  note  a.  Id.  276;  cases  in  note 
1.  288. 

The  difference  between  the  requisites  for  legal  notice  at  the  place 
of  business  and  dwelling-house  is,  that  if  notice  is  given  at  the 
former,  it  must  be  in  the  hours  of  business ;  but  the  dwelling-house 
being  the  place  of  permanent  abode,  the  notice  may  be  given  at  any 
hour  of  the  day. 

In  this  case  it  is  denied  that  what  ought  to  have  been  done  was 
done.  The  rule  of  the  commercial  law  is,  that  you  shall  come  as 
near  to  what  is  required  as  you  can ;  and  if  the  party  has  put  it  out 
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of  your  power  to  do  more,  you  have  done  sufficient.    Here  the  en- 
dorser having  left  his  house  'shut  up,  and  not  having  left  an  r«i  qq 
agent  to  attend  to  his  business,  shall  not  be  permitted  to   '- 
avail  himself  of  his  own  neglect,  but  must  take  the  consequences  of 
the  same. 

Mr.  Justice  Washington  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  assumpsit,  brought  in  the  Circuit  Court  of 
Ohio  by  the  president,  directors,  and  company  of  the  Bank  of  the 
United  States,  against  J.  Embree,  the  maker,  and  D.  Embree  and 
M.  T.  Williams,  the  endorsers  of  two  several  promissory  notes.  The 
only  count  in  the  declaration  is  for  money  lent  and  advanced  by  the 
plaintiffs  to  the  defendants.  ' 

Upon  the  plea  of  the  general  issue,  the  case,  at  the  trial,  was,  by 
consent  of  the  parties,  submitted  to  the  Court ;  and  the  above  notes 
were  given  in  evidence  by  the  plaintifGs,  in  .  support  of  the  action. 
The  Court  gave  judgment  against  the  defendants,  and  ordered  it  to 
be  certified,  in  pursuance  of  the  statute  of  Ohio,  Uiat  it  appeared  to 
the  satisfaction  of  the  Court,  that  J.  Embree  had  signed  the  notes  on 
which  the  suit  was  brought  as  principal,  and  D.  Embree  and  M.  T. 
Williams  as  sureties. 

At  the  trial  of  the  cause  thus  submitted  to  the  Court,  the  plaintiffs 
having  proved  the  demand,  and  the  handwriting  of  the  endorsers  of 
the  notes^  offered  the  following  evidence  of  the  notice  to  the  defend- 
ant Williams,  viz.  '^that  the  notary  public,  after  the  protest  of  the 
notes,-and  the  expiration  of  the  usual  days  of  grace,  called  at  the 
house  of  the  defendant  Williams,  who  resided  in  the  city  of  Cincin- 
nati, which  he  found  shut  up,  and  the  door  locked,  and  on  inquiry 
of  the  nearest  resident,  he  was  informed  that  the  said  Williams  and 
family  had  left  town  on  a  visit ;  whether  for  a  day,  week,  or  month, 
he  did  not  know,  nor  did  he  inquhre.  He  made  use  of  no  further 
diligence  to  ascertain  where  Mr.  Williams  had  gone,  or  whether  he 
had  left  any  person  in  town  to  attend  to  his  business.  The  witness 
left  a  notice  at  the  house  of  a  person  adjoining,  with  a  request  to 
hand  it  to  the  defendant  when  he  should  return." 

The  Court  being  of  opinion  that  this  evidence  was  conclusive  of 
legal  notice  to  chaise  Williams,  his  counsel  took  a  *bill  of  ex-  r»i  q| 
ceptions,  and  the  cause  is  now  for  judgment  before  this  Court  ^ 
upon  a  writ  of  error. 

-The  only  question  which  this  bill  of  exception  presents  is,  whether 
due  diligence  was  used  by  the  defendants  in  error,  to  give  notice  to 
the  endorser  of  the  non-payment  of  these  notes  by  the  maker  of  them? 

The  general  rule  of  law  applicable  to  the  subject  has  long  been 
settled ;  that,  to  enable  the  holder  of  a  bill  of  exchange  or  pro- 
missory note  to  charge  the  endorser,  it  is  incumbent  on  him  to  prove 
that  timely  notice  of  the  dishonour  of  the  bill,  or  of  the  non-pay- 
ment of  the  note  was  given  to  the  endorser,  or  if  this  could  not  be 
done,  he  must  excuse  the  omission  by  showing  that  due  diligence 
had  been  used  to  give  such  notice. 
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If  the  parties  reside  in  the  same  city  or  town/the  endorser  must 
be  personally  noticed  of  the  dishonour  of  the  bill  or  note^  either 
verbally  or  in  writing;  or  a  written  notice  must  be  left  at  his 
dwelling-house  or  place  of  business.  Either  mode  is  sufficient,  but 
one  or  the  other  must  be  observed  unless  it  is  prevented  by  the  act 
of  the  party  entitled  to  the  notice. 

In  the  case  now  under  consideration,  the  banking-house  of  the 
defendants  in  error,  and  the  dwelling-house  of  the  plaintiff  were 
located  in  the  same  city.  The  notary  called  at  the  plaintiff's  house, 
which  he  found  shut  up,  and  the  door  locked.  Upon  inquiry  of  the 
nearest  resident,  he  was  informed  that  the  defendant  with  his  family 
had  left  town  on  a  visit;  but  for  how  long  a  period  was  unknown  to 
this  person ;  no  further  attempt  was  made  to  ascertain  where  the 
plaintiff  in  error  was  gone,  or  whether  he  had  left  any  person  in 
town  to  attend  to  his/  business.  The  question  to  be  decided  is, 
whether  under  these  circumstances  the  defendants  are  excused  for 
Qot  having  giVen  the  notice  which  the  law  requires  ? 

In  the  case  of  Goldsmith  and  Bland,  Bayley  on  Bills,  224,  note, 
it  was  decided  that  it  was  sufficient  to  send  a  verbal  notice  to  the 
defendant's  counting-house,  and  if  no  person  be  there  in  the  ordinary 
hours  of  business  to  receive  it,  it  is  not  necessary  to  leave  or  send  a 

*1021  ^^'^^^'^  ^°^'  '^^  principle  *of  this  decision  is,  that  the 
''  counting-house  of  the  defendant  is  the  place  in  which  the 
holder  was  entitled,  during  the  regular  hours  of  business,  to  look  for 
the  person  for  whom  the  notice  was  intended,  or  for  some  person 
authorized  by  him  to  receive  it ;  and  that  the  omission  to  give  iu 
was  occasioned,  not  by  the  want  of  due  diligence  in  the  holder,  bu 
by  the  fault  of  the  party  who  claimed  a  right  to  receive  it. 

The  principle  here  stated  is  not  peculiar  to  this  class  of  contracts 
If  a  party  to  a  contract  who  is  entitled  to  the  benefit  of  a  condition 
upon  the  performance  of  which  his  responsibility  is  to  arise,  dispense 
with,  or  by  any  act  of  his  own  prevent  the  performance,  the  opposite 
party  is  excused  from  proving  a  strict  compliance  with  the  condi- 
tion. 

Thus,  if  the  precedent  act  is  to  be  performed  at  a  certain  time  or 
place,  and  a  strict  performance  of  it  is  prevented  by  the  absence  of 
the  party  who  has  a  right  to  claim  it;  the  law  will  not  permit  him 
to  set  up  the  non-performance  of  the  condition  as  a  bar  to  the  re* 
sponsibility  which  his  part  of  the  contract  had  imposed  upon  him. 

The  application  of  this  general  principle  of  law  to  the  subject 
before  us,  may  be  illustrated  by  other  cases  than  the  one  imme- 
diately under  consideration.  The  holder  of  a  bill  or  promissory  note, 
in  order  to  entitle  himself  to  call  upon  the  drawer  or  endorser,  must 
give  notice  of  its  dishonour  to  the  party  whom  he  means  to  charge. 
But  if,  when  the  notice  should  be  given,  the  party  entitled  to  it  be 
absent  from  the  state,  and  has  left  no  known  agent  to  receive  it;  if 
he  abscond,  or  has  no  place  of  residence  which  reasonable  diligence 
used  by  the  holder  can  enable  him  to  discover;  the  law  dispenses 
with  the  necessity  of  giving  regular  notice; 
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So  where  the  parties,  as  in  this. case,  reside  in  the  same  city, or 
town,  the  notice  should  be  given  at  the  dwelling-house  or  place  of 
business  of  the  party  entitled  to  claim  it ;  and  the  duty  of  the  holder 
does  not  require  of  him  to  give  the  notice  at  any  other  place.  If 
the  giving  of  the  notice  at  either  of  these  places  be  prevented  by  the 
act  of  the  party  entitled  to  receive  it,  the  performance  of  the  condi- 
tion is  excused. 

In  this  case,  the  notary  called  at  the  dwelling-house  of  *the  r«|^Q 
endorser,  at  the  regular  time,  and  at  a  seasonable  hour,  for  ^ 
aught  that  appears,  to  serve  the  notice,  and  found  the  house  shut 
up,  the  doors  locked,  and  the  family  absent  from  town  upon  a  visit 
of  unknown  duration  to  the  agent  of  the  bank,  or  to  his  informer. 
What  was  he  to  do  ?  He  wad  not  bound  to  call  a  second  time,  nor 
was  he  under  any  obligation  to  leave  a  written  notice;  even  if  he 
could  have  found  an  entrance  into  the  bouse. 

But  it  is  insisted  that  the  defendants  in  error  were  bound,  undei* 
the  circumstances  of  this  case,  to  give  notice  to  the  plaintiff  through 
the  channel  of  the  postoffice;  and  the  case  of  Ogd^n  vs,  Cowley^ 
2  Johns.  Rep.  274,  is  relied  upon  in  support  of  this  position. 

In  that  case,  the  notary  called  at  the  houses  of  the  endorser,  and 
of  his  deceased  partner,  for  the  purpose  of  giving  them  notice  of  the 
non-payment  of  the  note,  but  found  their  house  locked  up,  and  on 
inquiring  at  the  next  door,  was  told  that  they  were  gone  out  of 
town.  On  the  same  day,  the  notary  put  a  letter  into  the  postoffice 
in  the  city  of  New  York,  addressed  to  the  defendant  and  his  partner, 
informing  them  of  the  non-payment  of  the  note,  and  that  they  were 
looked  to  for  payment.  It  appeared  that  at  that  time  the  yellow 
fever  prevailed  in  the  city.  The  Court  decided  that  all  proper  steps 
were  taken  to  communicate  the  requisite  notice  to  the  endorser,  and 
that  the  notice  was,  of  course,  sufficient 

It  may  be  remarked  upon  this  case,  that  the  ^  absence  of  the 
endorsers  from  their  houses  was  probably  the  consequence  of  a 
temporary  removal  from  the  city,  on  account  of  the  prevailing  sick- 
ness, and  that  the  case  does  not  inform  us  whether  the  place  to 
which  they  had  removed  was  known  to  the  notary. •  We  are  not 
prepared  to  say,  that  in  such  a  case,  the  parties  entitled  to  notice 
were  bound  to  be  at  their  dwelling-houses,  or  to  have  any  person 
there  at  the  time  the  notary  called  to  receive  notice,  and  consequently 
that  their  absence,  and  the  closing  of  their  houses  ought  to  have  ex- 
cused the  holder  from  taking  other  steps  to  communicate  notice  to 
them.  But  laying  these  circumstances  out  of  the  case,  the  Court 
decided  no  more  than  that  the  steps  taken  to  give  notice,  were 
sufficient  in  point  of  law  for  that  purpose;  *and  it  is  not  to  r««Q4 
be  doubted  but  that  they  were  so.  They  do  not  decide  that,  ^ 
in  a  case  freed  from  the  circumstances  before  noticed,  it  was  neces- 
sary that  notice  to  the  end(Mrsers  should  have  been  givon  through 
the  postoffice. 

In  the  case  of  Crosse  vs.  Smith,  I  Maule  &  Selw«  54^,  the  cashier 
called  at  the  counting-house  of  thedrawer^  for  the  purpose  of  giving 
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him  notice  of  the  dishonour  of  the  bill.  He  found  the  outward  door 
open,  but  the  inner  locked.  The  cashier  knocked,  and  made  noise 
enough  to  have  been  heard,  if  anybody  had  been  within.  After 
waiting  a  few  minutes,  and  no  person  appearing,  he  left  the  house, 
and  took  no  further  legal  step  to  give  the  notice.  It  was  insisted, 
in  opposition  to  the  sufficiency  of  the  notice,  that  a  notice  in  writing, 
left  at  the  counting-house,  or  put  into  the  postoffice,  was  necessary. 
The  answer  given  by  the  Court  was,  that  the  law  did  not  require 
either  mode  to  be  pursued.  <<  Putting  a  letter  in  the  post,"  says  Lord 
EUenborough,  <<is  only  one  mode  of  giving  notice;  but  where  both 
parties  are  residing  in  the  same  post  town,  sending  a  clerk  is  a  more 
regular  and  less  exceptionable  mode.''  The  decision  in  this  case, 
as  to  the  sufficiency  of  the  notice,  was  the  same  as  that  given  in  the 
case  of  Goldsmith  vs.  Bland,  before  referred  to. 

The  case  of  Ireland  vs.  Kip,  10  Johns.  Rep.  490,  and  11  Johns. 
231,  was  much  pressed  upon  the  Court  in  the  argument  of  the  pre- 
sent cause,  by  the  counsel  for  the  plaintiff  in  error.  We  have 
examined  that  case  with  great  attention  and  respect,  but  have  not 
been  able  to  view  it  in  the  same  light  as  it  seemed  to  have  struck 
the  learned  counsel.  The  place  of  residence  of  the  defendant,  the 
endorser,  was  three  and  a  half  miles  from  the  postoffice,  within  the 
limits  of  the  city  of  New  York,  bi^t  without  the  compact  part  of  the 
city,  and  without  the  district  of  any  letter  carrier.  The  case  does 
not  state  that  the  endorser  had  any  counting-house  or  place  of  busi- 
ness in  the  city,  at  which  the  potice  could  have  been  left  The  only 
notice  given  to  the  defendant  was  ^  written  one,  put  into  the  post- 
office  in  the  city  of  New  York,  directed  to  the  defendant,  and  stating 
that  the  note  had  not  been  paid.  The  place  of  the  defendant's 
residence  was  known  to  the  clerk  of  the  notary,  who  put  the  written 
*1051  ^^^^^^  ^^  *®  defendant  *into  the  postoffice.  The  only 
^  question  decided  by  the  Court  was,  that  under  the  circum- 
stances of  that  case,  the  holder  of  the  note  was  bound  to  give  per- 
sonal notice  to  the  defendant,  or  to  see  that  the  notice  reached  his 
dwelling-house;  and  that  merely  putting  the  notice  into  the  post- 
office  was  not  sufficient. 

Upon  a  second  trial  of  the  cause,  it  appeared  in  evidence,  that 
the  defendant  had  given  directions  to  the  letter  carriers  of  the  post 
office,  to  leave  all  letters  that  came  to  the  postoffice  for  him,  at  a 
house  in  Frankfort  street,  in  the  city  of  New  York ;  that  the  letter 
carriers  called  at  the  postoffice  three  or  four  times  every  day,  and 
took  out  and  delivered  all  letters  left  there ;  and  that  the  defendant 
usually  called  or  sent  every  day  for  his  letters  to  the  house  in  Frank- 
fort street. 

The  learned  judge  who  delivered  the  opinion  of  the  Court  stated, 
that,  admitting  a  service  of  the  notice  at  the  house  in  Frankfort 
street  would  have  been  good  and  equivalent  to  a  service  at  the  de- 
fendant's dwelling  or  counting-house;  still,  the  delivery  of  the  notice 
at  the  postoffice,  unaccompanied  with  proof  that  it  was  actually 
lelivered  at  the  house,  was  not  notice.  He  adds,  that  "  the  invaria- 
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ble  rule  with  us  is^  that  when  the  parties  reside  in  the  same  city  or 
place,  notice  of  the  dishonour  of  bills  or  notes  must  be  personal,  or 
something  tantamount :  such  as  leaving  it  at  the  dwelling-house  or 
place  of  business  of  the  party,  if  absent.''  Now  it  is  apparent, 
that  the  question  which  arises  in  the  case  imder  consideration,  was 
not,  and  could  not  be  decided  in  the  case  just  referred  to.  The  ob- 
jection to  the  notice  in  the  latter  case  was,  that  it  ought  to  have  been 
given  at  the  dwelling-house  of  the  defendant,  and  could  not  be  given 
through  the  postoffice,  unless  it  also  appeared  that  the  notice  so 
given  reached  the  dwelling-house,  or  the  house  in  Frankfort  street 

No  attempt  was  made  to  give  the  notice  in  the  former  mode,  as 
was  done  in  this  case ;  and  the  latter  mode,  so  far  from  being  con- 
sidered as  tantamount  to  the  former,  or  as  being  necessary  in  order 
to  excuse  the  want  of  personal  notice,  is  declared  throughout  to  be 
insufficient  without  further  proof. 

*The  opinion  of  this  Court  is,  that  the  defendants  in  error  r«i  q^ 
were,  under  the  circumstances  of  this  case,  excused  from  tak-  ^ 
ing  any  other  steps  than  they  did,  to  give  notice  to  the  plaintiff  of 
the  non-payment  of  these  notes;  and  that  the  judgment  of  the 
Court  below  ought  to  be  affirmed  with  costs. 

[The  counsel  for  the  plaintiff  in  error  stated  another  point,  which 
he  admitted  had  been  settled  by  this  Court,  in  the  case  of  FuUerton 
et  al.  vs.  The  Bank  of  the  United  States,  1  Peters,  612;  but  re- 
quested permission  to  reargue  the  point,  in  case  the  Court  should 
decide  the  first  point  against  hinu  I  am  directed  by  the  Court  to 
say,  that  the  case  referred  to  was  well  considered  by  the  Court;  that 
we'  are  entirely  satisfied  with  the  decision  made  in  it,  and  see  no 
cause  to  call  for  a  reargument  of  the  principle  there  decided.] 

This  cause  came  on  to  be  heard  on  the  transcript  of  th^  record 
from  the  Circuit  Court  of  the  United  States  for  the  district  of  Ohio, 
and  was  argued  by  counsel  In  consideration  whereof,  it  is  ordered 
and  adjudged  by  this  Court,  that  the  judgment  of  the  said  Circuit 
Court  in  this  case  be,  and  the  same  is  hereby,  affinned  with  costs. 
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*AbRAHAM  VxiTABLE   AND   GeOROE   M^DoNfALD^    APPELLANTS  VS 

The  President,  Directors  and  Company  of  the  Bank  ow 
THE  United  States,  Appellees. 


The  Court  wt  tnde  a  oontvyvnoa  which  had  been  madetodeleae  Ihe  daime  xif  cradilon. 
In  piocaedingi  to  wt  aiide  a  cooveyaQoe  of  real  eitate,  made  in  firaod  of  the  right*  of  er»- 

ditoia,  it  is  not  neoeamy  to  make  a  mortgagee  of  the  ertate  a  partjr ;  hie  righto  under  the 

mortgage  not  being  brought  into  question.  [112] 

APPEAL  from  the  Circuit  Court  of  the  United  States  for  the 
district  of  Kentucky. 

The  appellees^at  the  May  term,  1892,  of  the  Circuit  Court  for  the 
district  of  Kentucky,  obtained  a  decree  against  Venable  and  others, 
for  the  sum  of  four  thousand  seven  hundred  doHars  with  interest 
and  costs ;  upon  which  execution  was  issued,  and  levied  by  the 
marshal  upon  three  hundred  and  sixty-seven  acres  of  land  and  sun- 
dry slaves  and  other  property,  named  in  the  return,  dated  Septem- 
ber 2,  1822,  shown,  as  the  marshal  says,  '<as  the  property  of 
Abraham  Venable,  and  not  sold  for  the  want  of  time." 

On  the  26th  of  November,  1822,  the  appellees  exhibited  their 
bill,  in  which,  after  giving  a  history  of  their  case,  and  stating  the 
facts  of  the  levy  on  the  property  of  Venable  as  above;  they  charge, 
that  on  the  9th  day  of  February,  1822,  the  said  Venable  executed 
two  several  deeds,  whereby  he  conveyed  all  the  land,  slaves,.and 
effects  which  belonged  to  him  to  George  McDonald,  who  is  made 
defendant:  that  '^the  said  deeds  are  fraudulent,  intended  to  defraud 
the  creditors  of  the  said  Venable,  particularly  the  complainants,  and 
were  executed  without  any  valuable  or  legal  consideration  passing 
between  the  parties,  with  that  fraudulent  purpose  and  intent,"  &c.  &c. 
The  complainants  pray  that  the  said  estate  and  property  be  decreed 
to  be  sold  to  discharge  the  debt  aforesaid;  for  an  injunction  ;  and 
for  general  relie£ 

The  defendant,  McDonald,  by  his  answer  admits,  that  he  claims 
the  property  as  his  own,  by  virtue  of  a  contract,  and  the  conveyances 
which  are  referred  to ;  and  also  in  virtue  of  a  mortgage  executed 
*1081  ^^^^  anterior  to  the  decree  against  *  Venable,  by  said  Vena- 
-l  ble  to  him  and  Greorge  Norton ;  in  order  to  indemnify  them 
for  their  joint  liability,  as  the  security  of  Venable  in  two  l>onds,  the 
one  as  the  administrator  of  the  estate  of  George  Adams,  and  also 
as  the  security  for  said  Venable  as  the  guardian  of  the  infant  heirs 
of  said  Adams :  states  the  probable  extent  of  that  liability ;  and 
denies  all  fraud  or  intention  of  fraud. 

The  evidence  and  proceedings,  and  other  matters  in  the  case,  are 
stated  more  at  large  in  the  opinion  of  the  Court. 

The  Court  below,  by  decree,  declared  the  conveyance  to  McDo- 
nald fraudulent  and  void,  and  directed  the  sale  of  the  estate,  under 
the  execution;  subject  however  to  the  mortgage  executed  by  the 
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defendant  Venable  to  the  defendant  George  McDonald  and  George 
Norten,  dated  the  SSdMay,  1820,  which  deed  of  mortgage  is  not 
in  any  manner  to  be  affected  by  said  decree. 

The  defendants  below  prosecuted  this  appeal,  and  claimed  to 
reverse  the  same  on  the  ground : 

1.  That  the  Court  err^  in  the  decree,  in  annulling  the  deeds  of 
Abraham  Venable  to  George  McDonald. 

2.  The  Court  ought  not  to  liave  directed  a  sale  of  the  real  and 
personal  estate,  conveyed  by  Abraham  Venable  to  George  McDo- 
nald and  George  Norton,  and  in  their  possession;  until  the  mort- 
gage was  satisfied,  or  the  condition  it.  contained  was  performed. 

3.  Want  of  parties.  No  decree  should  have  been  pronounced 
by  which  the  interest  of  George  Norton  in  the  mortgaged  premises 
could  be  affi9Cted,  as  he  was  not  before  the  Court 

The  case  was  argued  for  the  appellants  by  Mr.  Wickliffe;  and  by 
Mr.  Sergeant  for  the  appellees- 
Mr.  Wickliffe  oon;tended,  that  upon  the  evidence  in  the  cause,  it 
was  manifest  that  the  liabilities  of  McDonald  for  Venable,  were 
sufficiently  great  to  authorize  the  transfer  to  him  of  the  whole  pro- 
pel ty  conveyed  by  the  deeds  for  his  protection.  The  extent  and 
effect  of  the  mortgage  could  not  be  ascertained  Until  the  settlement 
of  the  accounts  of  Venable,  as  guardian  of  the  children  of  Adams ; 
and  'therefore,  the  amount  of  M^Donafd's  liabilities  as  the  r^^^yg 
surety  of  the  guardian,  w6re  undetermined  and  must  remain  ^ 
8o  until  that  event. 

Guardians  are  appointed  by  the  county  Courts  of  Kentucky,  under 
the  authority  of  the  first  section  of  the  act  of  1797, 1  littell,  673; 
and  the  Court  are  required  ^'to  take  good  security  of  all  guardians 
by  them  appointed.''  The  act  of  1809, 4  Littell,  ,125,  directs  these 
bonds  to  be  taken  in  the  name  of  the  commonwealth;  and  he  con- 
tended that  the  responsibility  of  the  security  was  beyond  the  penalty 
in  the  bond,  and  to  the  whole  extent  of  the  estate  which  might  come 
into  the  hands  of  the  guardian.  By  an  action  of  ^<  covenant"  on 
the  obligation,  the  liability  of  the  surety  might  be  so  extended; 
when  if  <<debt"  was  brought  the  penalty  in  the  bond  would  limit  it 

2.  If  the  decree  of  the  Court  had  gone  no  further  than  to  vacate 
the  deed  alleged  to  be  firaudulent,  the  proceeding  might  have  been 
sustained.  It  was  no  matter  who  had  the  equity  of  redemption  of 
the  estate,  but  the  possession  of  the  estate  was  important,  and  this 
should  not  have  been  touched.  A  creditor  may  protect  himself  by 
the  purchase  of  property,  which  he  knows  is  about  to  be  sold  under 
an  execution. 

3.  The  decree  of  the  Court,  if  carried  into  effect,  will  take  the  pos- 
iession  of  the  estate  from  George  Norton,  who  was  not  a  party  to 
the  proceedings. 

Mr.  Sergeant,  for  the  appellees,  went  into  a  full  examination  of 
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the  facts  of  the  case  as  admitted  by  the  appellant  Venable ;  and 
dhown,  by  the  evidence,  to  establish  fraud. 

He  denied  that,  upon  the  evidence,  the  responsibilities  of  McDo- 
nald exceeded  the  amount  of  the  mortgage  executed  to  him  and 
Norten ;  and  claimed,  that  by  a  reference  to  the  accounts  and  docu- 
ments exhibiting  the  amount  of  the  estate  which  came,  or  could  come 
into  the  hands  of  Venable  as  gliardian  of  the  children  of  Adams,  it 
would  manifestly  appear  that  the  protection  of  the  surety  was,  under 
that  mortgage,  complete. 

No  decision  had  been  produced  to  show  that  the  liability  of  the 

*llol  ^^^y  ^^'  ^  guardian  goes  beyond  the  penalty  of  the  *boiid-; 

^  and  it  is  contrary  to  every  principle  of  law,  that  such  should 

be  the  fact    A  careful  examination  of  the  acts  of  the  assembly  of 

Kentucky,  will  make  it  evident  that  such  a  liability  does  not  exist. 

There  ^as  no  obligation  on  the  appellees  to  make  George  Norten 
a  party.  '  A  mortgagor  may  convey  the  equity  of  redemption  with- 
out consulting  the  mortgagee.  In  this  case,  the  decree  of  the  Court 
directed  a  sale  of  the  property,  subject  to  the  mortgage ;  and  the 
rights  of  Norten  were  not  affected  by  this  proceeding.  The  whole 
purpose  of  Ae  bill  of  the  appellees  was  to  set  aside  the  conveyances 
to  McDonald,  and  the  decree  goes  no  further. 

Mr.  Justice  Stort  delivered  the  Opinion  of  the  Court. 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  of  the  Ken- 
tucky  district. 

The  Bank  of  the  United  States,  at  Lexington,  Kentucky,  on  the 
3d  of  July,  1819,  discounted  a  note  of  the  same  date  for  four  thou- 
sand seven  hundred  dollars,  signed  by  one  George  Norten,  payable 
sixty  days  after  date,  to  one  Daniel  Halstead  or  order,  and  by  him 
endorsed  to  Abraham  Venable,  and  subsequently  and  severally  en- 
dorsed by  Williani  Adams  and  Joshua  Norten,  and  by  the  latter  to 
.the  bank.  .The  note  was  not  paid  at  maturity,  and  due  diligence 
having  been  used  to  obtain  the  amount  from  the  maker,  according 
to  the  local  law,  a  suit  in  equity  was  brought  in  the  Circuit  Court 
in  November,  1821 ,  against  all  the  endorsers,  (as  is  the  course  by  the 
local  law,)  in  which  a  decree  for  principal,  interest,  and  costs  was 
rendered  in  May,  1 822.  An  execution  issued  upon  this  decree  against 
the  parties,  upon  which  a  tract  of  land  of  200  acre;,  a  tract  of  1 13 
acres,  several  negroes,  and  some  other  personal  property  of  Venable, 
were  levied  on,  but  the  same  were  not  sold,  the  former  for  want  of 
proper  bidders,  the  latter  on  account  of  a  claim  set  up  to  the  same, 
by  the  defendant,  George  McDonald. 

The  present  bill,  after  stating  these  facts,  charges  that  on  the  9th 
of  February,  1822,  Venable  made  two  deeds  to  McDonald,  by  which 
he  conveyed  th6  tracts  of  land  and  other  property  to  McDonald*,  and 
*1111  ^^^^  ^^^^  same  deeds  were  ^colourable  and  fraudulent;  and 
-I  the  prayer  of  the  bill  is,  that  the  deeds  may  be  declared  fraud* 
ulent,  and  the  property  may  be  decreed  to  be  sold,  and  an  injunc 
tion  granted  in  the  mean  time,  and  for  further  relief. 
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The  answersof  the  defendants,  McDonald  and  Venable,  denyihat 
the  deeds  of  the  9th  of  February,  1822,  were  colourable  or  fraud- 
ulent, and  on  the  contrary,  assert  them  to  have  been  bona  fide,  and 
(or  a  valuable  consideration.  The  answer  of  McDonald  further  sets 
up  a  mortj^ge  executed  by  Venable  on  the  22d  of  May,  1820,  to 
him,  McDonald,  and  one  Gkorge  Norten,  (who  is  not  a  party  to  the 
bill,)  of  a  tract  of  land  of  about  245  acres,  (part  of  the  land  in  con 
troversy,)  and  of  nine  negroes,  (including  those  in  controversy,)  to 
secure  them  against  a  bond  executed  by  them  as  sureties,  with  Ve- 
nable as  principal,  upon  his  appointment  as  guardian  of  the  infant 
children  of  Creorge  Adams,  deceased,  whose  mother  Venable  had 
since  married,  she  having  previously  administered  upon  Adams' 
estate.  The  guardianship  bond  was  in  the  penal  sum  of  four  thou- 
sand dollars,  and  upon  the  usual  condition. 

The  cause  being  put  at  issue,  upon  the  final  hearing,  the  Court 
decreed' the  deeds  of  the  9th  of  February,  1822  to  be  colourable  and 
fraudulent,  and  ordered  the  same  to  be  set  aside  and  annulled ;  and 
that  the  plaintifiis  might  pursue  their  judgment  and  execution  against 
the  real  and  personal  estate  of  Venable,  as  if  the  said  deeds  had 
never  been  made;  subject  however  to  the  mortgage  aforesaid,  which 
was  not  in  any  manner  whatever  to  be  affected  by  this  decree. 

It  is  upon  an  appeal  taken  by  Venable  and  McDonald  to  this  de- 
cree, that  the  cause  is  now  before  this  Court ;  and  independently  of 
the  merits  as  to  the  asserted  fraud,  or  good  faith  of  the  deeds  of  1822, 
two  objections  have  been  made  by  the  counsel  for  the  appellants. 

The  first  is,  that  the  Court  erred  in  directing  a  sale  of  the  estate 
c(\pveyed  to  McDonald  and  Norten,  until  their  mortgage  was  satis- 
fied, or  the  condition  thereof  performed;  because  it  had  no  right  to 
change,  by  sale  of  the  estate,  the  rights  or  interests  of  the  mortgagees 
under  a  conveyance  admitted  to  be  valid,  unless  by  their  consent. 
This  objection  is  founded  upon  a  misinterpretation  of  the  decree, 
which  *does  not  authorize  any  sale  to  be  made  by  virtue  of  p^. 
it;  but  merely  removes  out  of  the  way  the  deeds  which  ob-  ^ 
striicted  a  sale  at  law  under  the  judgment  and  levy.  The  decree  also 
leaves  the  mortgage  wholly  untouched,  f^nd  consequently  no  sale 
could  prejudice  the  rights  appertaining  to  it 

The  next  objection  is,  that  George  Norten,  the  mortgagee,  is  not 
made  a  party  to  the  bill.  But  this  objection  falls  for  the  same  rea- 
son as  the  preceding.  As  the  mortgage  is  not  in  any  measure  inter- 
fered with  by  the  decree,  it  is  wholly  unnecessary  to  make  Norten 
a  party  to  the  bill.  He  has  no  interests, which  are  controverted  or 
injured  by  declaring  the  nullity  of  the  other  deeds. 

The  real  question  then  is,  whether  the  deeds  of  1822  are  firaud- 
ulent  or  not ;  and  to  that  question  the  consideration  of  the  Court  will 
now  be  addressed.  The  answers  of  the  defendants,  having  denied 
aH  fraud,  those  answers  are  entitled  to  stand,  unless  they  are  over- 
come by  the  testimony  of  two  witnesses,  or  of  one  witness  and  cir- 
cumstances. 

One  of  the  deeds  purports,  for  the  consideration  of  six  thousand 
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two  hundred  and  sixty  dollars  paid  and  secured  to  be  paid,  to  con 
vey  to  McDonald  the  two  tracts  of  land ;  the  other,  for  the  considex 
ation  of  three  thousand  four  hundred  dollars,  to  convey  certain 
slaves,  household  furniture,  horses,  wsu^ons,  hogs,  sheep,  cattle,  &c. 
and  other  stock  usually  belonging  to  a  farm.  The  bill  charges  that 
these  constituted  the  whole  estate  of  Venable;  and  this  fact  is  not 
attempted  to  be  denied  in  the  answer.  Except  his  lia^bility  as  guar- 
dian, and  endorser  of  the  note  to  the  bank,  it  does  not  appear,  that 
Venable  was  at  this  time  indebted  to  any  persons  whatever ;  the 
fact  is  charged  in  fhe  bill,  that  he  was  not  under  any  embarrassment, 
and  it  is  supported  by  the  proofs. 

Here  then  is  the  case  of  a  person  upon  the  eve  of  a  decree  being 
rendered  against  him  for  a  large  )Bum  of  money,  which  it  is  admitted 
would  go  &r  to  his  ruin,  making  conveyances  of  his  whole  property 
real  and  personal  to  hisbrother*in-law,fbr  an  asserted  consideration 
equal  to  its  full  value.  The  brother-in-law  is  proved  to  be  a  thrifty, 
industrious  man,  but  not  at  the  time  known  to  possess  property  suif- 
ficient  to^ pay  the  purchase  money ;  having  other  pursuits;  and  as 
*l  1  ^1  soon  as  *the  purchase  is  made,  suffering  the  estate  to  remain 
^  in  possession  of  the  former  tenant. 

How  and  in  what  manner  is  the  consideration  paid  or  received  ? 
MQonald  in  his  answer  states  that  Venable,  under  the  administra- 
tion of  his  wife  on  Adams's  estate,  and  his  own  guardianship  of  her 
infant  children,  was  indebted  for  assets  received  to  the  amount  of 
six  thousand  two  hundred  and  eighty-six  dollars  and  fifty-four 
cents,  and  that  he,  McDonald, -findinjp;  that  Venable  had  used  this 
money  and  was  wasting  the  estate  of  his  wards,  and  was  involved 
in  difficulties  by  his  suretiship  for  others,  &c.,  with  a  view  to  his 
own  safety  and  that  of  George  Norten,  (who  is  now  insolvent,)  first 
took  the  mortgage,  and  afterwards,  being  fearful  of  the  waste  of  the 
estate,  was  induced  to  purchase  it,  that  he  migh^  have  the  control 
of  it,  and  accordingly  he  did  purchase  it.  The  manner  in  which  the 
consideration  was  paid  and  secured,  he  states  to  have  been  as  fol- 
lows. He  assumed,by  a  written  contract  given  to  Venable,  to  pay 
the  debt  due  by  Venable  to  his  wards,  when  they  came  of  age,  and 
in  the  mean  time  to  pay  annually  a  sufficient  sum  for  their  mainte- 
nance and  support,  to  be  allowed  in  extinguishment  of  the  interest 
that  might  become  intermediately  due.  The  contract  itself  is  now 
produced,  and  it  contains  an  agreement  to  pay  to  the  wards,  not  a 
specific  sum  of  money,  but  ^^  as  much  money  as  they  shall  have  a 
right  to  demand  of  Venable,  as  guardian,  when  they  become  of 
age."  It  further  contains  a  promise  to  furnish  Venable  <<as  much 
beef,  pork,  hay,  com,  flour,  &c.,  to  the  amount  of  what  it  shall  be 
worth,  to  board,  school  and  clothe"  his  wards. 

The  residue  of  the  consideration  for  the  purchase,  viz.  two  thou- 
sand and  sixty  dollars  and  fifty  cents,  McDonald  asserts  to  have 
been  paid  by  him  in  money  to  Venable,  part  of  which  he  admits 
that  he  borrowed,  but  he  does  not  state  how  much.    By  the  con 
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tract  above  stated,  he  was  to  pay  the  money  within  three  months 
after  the  purchase. 

Snch  is  the  nature  of  the  purdiase,  and  the  consideration  as  dis- 
closed in  the  answer  of  M 'Donald,  and  which  Venahle  in  his  own 
answer  adopts  and  supports. 

The  first  remark  tlmt  arises  on  this  part  of  the  case  is,  that  the 
whole  consideration  stated  in  the  deeds  is  nine  thousand  six  hun- 
dred and  sixty  dollars;  *and  that  the  answers  state  the  amount  r«  ^^ 
actually  paid  or  secured  as  no  more  than  eight  thousand  three  ^ 
hundred  and  forty-seven  dollars.  This  discrepancy  is  utterly  unac- 
counted for.  In  the  next  place,  the  debt^assumed  to  be  due  by  Venable 
to  his  wards,  is  nowhere  established  to  have  been  really  due  by 
any  proofs  in  the  record.  Now,  this  was  a  material  fact  in  the  case, 
exclusively  within  the  knowledge  and  power  of  the  defendants, 
which  they  were  bound  to  establish  by  competent  evidence,  and 
which,  in  its  own  nature,  was  susceptible  of  proof  beyond  their  an- 
8\i  ers.  It  was  vital  to  the  good  faith  of  the  transaction.  The  omis- 
sion to  do  it  would,  of  itself,  throw  some  doubt  upon  the  transac- 
tion. But  the  proof  in  the  record,  so  far  as  it  goes,  affords  a  strong 
negative  upon  the  assumed  debt  The  inventory  of  George  Adams's 
personal  estate  is  only  two  thousand  and  thirty-two  dollars  and 
seven  cents.  His  widow  (independently  of  the  charges  of  adminis- 
tration) was  entitled  to  one-third  part  of  it.  One  of  the  children  (a 
daughter)  died  early,  during  her  minority ;  and  without  stopping  to 
inquire  whether  her  share  in  the  personalty  would  not  fall  to  the 
mother,  the  remaining  sum,  deducting  only  the  mother's  third,  left 
the  sum  of  one  thousand  three  hundred  ana  fifty-five  dollars  only  as 
the  distributable  shares  of  Venable's  wards.  There  is  in  the  record  a 
paper,which  is  without  any  signature  or  proof  of  any  sort,  which  puts 
Adams's  personal  estate  at  a  much  lower  sum  than  the  inventory, 
but  which,  by  adding  his  real  estate,  at  two  thousand  two  hundred 
dollars,  and  the  rent  for  three  years^  and  the  hire  of  negroes  and  in- 
terest, swells  the  aggregate  of  his  estate  to  six  thousand  two  hun- 
dred and  eighty-six  dollars  and  fifty-four  cents.  This  paper  can  be 
viewed  in  no  other  light  than  a  mere  speculative  statement ;  but  if 
It  were  otherwise,  it  is  obvious  that  it  cannot  be  permitted  to  pass 
as  proof  of  the  balance  then  due  to  Adams's  children. 

In  the  first  place,  the  real  estate  is  not  properly  chargeable  to  the 
account  of  the  administrator  or  guardian  merely  as  such: 

The  suggestion  is  that  it  was  afterwards  sold  and  the  proceeds  re- 
ceived by  Venable,  for  which  he  may  be  justly  held  accountable. 
'Hiere  was  no  sale  made,so  farat  least  as  we  have  any  evidence,  under 
the  general  act  of  Kentucky  on  this  subject,  passed  on  the  third  of 
February,  1813,  and  therefore  that  may  be  laid  out  of  the  question  ; 
though  it  is  ^observable,  that  a  guardian  is  not  authorized  r^^^m 
under  that  act  to  sell  without  an  order  of  Court,  and  giving  ^ 
a  bond  with  sufficient  sureties.  The  only  proof  of  any  authority  to 
sell  found  in  the  record  is  the  following  order  :  *<  Fayette  county;  to 
wit,  April  Court,  1818.    On  motion  of  Abraham  Venable,  Patterson 
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vision  which  varies  from  the  general  law  on  this  subject,  limiting 
the  responsibilit7  of  sureties  to  the  penalty  of  the  bond.  It  merely 
declares  that  *^  an  action  in  one  case  on  such  bond  shall  in  no  wise 
abate  or  bar  an  action  thereon  for  another  cause,"  which  is  entirely 
consistent  with  a  recognition  of  the  general  rule  of  law.  And  the 
act  of  15th  January,  1811,  which  is  supplementary  to  the  former,  and 
gives  a  remedy  against  sureties  beyond  the  penalty  of  the  bond,  is 
expressly  limited  to  bonds  given  by  public  officers.  No  adjudged 
case  has  been  cited,  which  goes  to  establish  the  position,  that  the 
statutQ  of  1810  has  been  differently  construed  by  the  state  Courts. 
It  is  not  in  our  view  of  the  facts  a  very  material  consideration,  be- 
cause there  is  no  evidence  offered,  which  proves  that  a  debt  was 
due  to  Venable's  wards,  even  to  the  amount  of  the  penalty.  And 
in  a  case  like  the  present,  it  was  indispensable  for  the  defendants  to 
nuike  oi;t  so  material  a  fact  with  all  due  certainty.  The  Court  can- 
not presume  it.  The  statement  already  alluded  to,  as  a  statement 
of  the  administration  or  guardianship  account,  contains  no  deduc- 
tions whatever,  either  for  diarges,  taxes,  ^repairs,  or  even  for  r«  ^  ^  .j 
debts  due  from  the  intestate,  or  for  expenses  incurred  for  the  '- 
children.  It  assumes  only  one  side  of  the  account,  and  deals  not  in 
any  credits,  though  the  presumption  of  their  existence  is  almost 
irresistible. 

In  respect  then  to  this  part  of  the  assumed  consideration  of  the 
deeds,  there  is  the  want  of  certainty  as  to  any  amount  of  debt  due 
to  the  children;  and  the  contract  given  to  secure  it  to  Venable,  does 
not  ascertain  any  amount  as  due.  It  merely  provides  in  general 
terms  that  McDonald  shall  pay  to  the  children  ^'  as  much  money  as 
they  shall  have  a  right  to  demand,''  &c.,  when  they  shall  come  of 
age,  and  in  the  intermediate  time  they  are  to  receive  an  amoimt 
sufficient  for  their  support  and  maintenance.  Even  this  contract  is 
left  wholly  without  any  mortgage  or  other  security  for  its  fulfilment, 
either  to  Venable  or  to  the  children ;  and  Venable  strips  himself  of 
his  whole  estate,  and  relies  exclusively  upon  the  good  faith  and  sol- 
vency of  MQonald,  to  extricate  himself  from  all  future  difficulties. 
Such  a  case  may  exist ;  but  it  must  involve  some  suspicion,  when 
the  party  who  resorts  to  such  measures  has  a  demand  hanging  over 
him,  winch  goes  deeply  to  affect  his  solvency  and  his  interests,  and 
may  furnish  another  and  cogent  motive  for  the  transaction. 

The  provision  in  this  contract  for  the  support  and  maintenance 
of  the  children  is  somewhat  extraordinary,  and  of  a  Tery  indefinite 
nature  and  extent.  McDonald  agrees  to  deliver  to  Venable,  <<as 
much  beef,  pork,  hay,  corn,  flour,  &c.,  to  the  amount  of  what  it  shall 
be  worth,  to  board,  school,  and  clothe"  them.  So  that  even  the 
amount  is  not  fixed,  and  is  to  depend  upon  the  future  pleasure  of 
the  parties.  In  case  of  a  real  purchase,  such  a  provision  could  not 
be  expected,  even  though  it  went  merely  to  keep  down  the  accru- 
ing interest ;  and  in  the  present  case,  it  is  not  by  its  terms  confined 
even  within  that  limit.    The  contract  itself  is  not  avowed  upon  the 
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faee  of  the  deeds,  and  must  be  deemed  a  mere  private  and  secret 
bargain,  to  be  kept  back  by  the  parties. 

Then,  again,  as  to  the  remaining  cash  payment  of  two  thousand 
and  sixty  dollars  and  fifty  cents.  The  bill  directly  charges  that  it 
was  a  mere  formal  payment,  aitd  that  the  ^  money  was  by  the  said 
*iisl  Venable  ^returned  back  to  McDonald,  or  to  the  person  of 
J  whom  McDonald  borrowed  it.'*  The  answer  of  McDonald 
admits  that  a  part  was  borrowed ;  but  his  denial  of  its  return  is 
couched  in  terms  of  an  ambiguous  purport.  He  says  that  the  stim 
of  two  thousand  and  sixty  dollars  and  fifty  cents  <<was  paid  by  this 
defendant  in  the  presence  of  Moses  S.  Hall,"  &c.  -  That  he  "  bor- 
rowed a  portion  of  the  money  to  enable  him  to  make  the  cash  pay- 
ment. That  it  was  paid  by  him  to  his  codefehdant  (Venable)  in 
good  faith,  and  that  no  part  of  it  was  returned  to  him  by  said  Ve- 
nable, nor  did  this  defendant  receive  any  part  of  said  money  back 
from  said  Venable  by  any  fraudulent  contrivance,  as  the  complain- 
ants have  falsely  alleged.'^  Venable  in  his  answer  says,  <<  that  the 
said  sum  of  money  was  paid  to  him  by  his  codefendant  (McDonald) 
in  good  faith,  and  that  no  part  of  it  was  returned  by  him  to  his  co- 
defendant."  Now  it  is  remarkable,  that  neither  of  these  answers, 
in  terms,  denies  that  the  money  so  borrowed  was  returned  back  to 
the  person  of  whom  it  was  borrowed,  which  is  the  gist  of  the  charge 
in  the  bill ;  nor  does  McDonald  deny  that  he  received  it  back  ;  but 
only  that  it  was  not  returned  to  him  by  Venable.  Nor  are  these 
allegations  thus  loose,  from  mere  accident  or  carelessness.  On  the 
contrary,  the  proof  is  direct,  that  the  money  borrowed  was  returned 
to  McDonald,  and  was  by  him  returned  to  the  lender.  Moses  S. 
Hall,  in  his  testimony,  says  he  was  present  when  the  money  was 
paid,  and  it  was  handed  to  Mrs.  Venable.  William  Achison  testifies 
that  McDonald  told  him  that  the  next  morning  after  the  money  was 
paid,  Mrs.  Venable  was  at  his  house  with  Che  money,  on  her  way  to 
town  to  deposit  it  in  bank,  and  he,  McDonald,  borrowed  it  of  her 
and  returned  it  to  Hendley  (the  lender)  the  same  day.  Hendley 
himself,  in  his  testimony,  says,  '<  McDonald  came  to  me  and  told 
me  that  he  had  made  a  purchase ;  that  I  was  a  man  of  tolerable 
good  sense;  I  could  tell  by  a  little  what  a  good  deal  meant;  and 
observed  that  he  wished  to  borrow  of  me  one  thousand  dollars,  which 
I  loaned  him,  and  stated  he  would  return  it  in  a  few  days.  He 
observed  that  Venable  was  embarrassed  by  a  debt  on  account  of 
Norten,  and  that  he  had  bought  him  out  of  every  species  of  pro- 
perty, and  that  he  wanted  the  money  to  pay  him.  He  also  offered 
*I1Q1  *^^  ^  mortgage  on  a  negro  man  and  a  tract  of  land  for  the 
^  payment  of  the  money  ;but  I  declined  receiving  any  security, 
&c.,  because  I  expected  to  receive  the  money  back  in  a  few  days. 
I  took  a  memorandum  of  the  amount  and  numbers  of  the  different 
notes  loaned  him,  thinking  it  was  possible  I  should  receive  the  same 
notes  back,  &c.  In  about  three  or  four  days  I  received  from  said 
McDonald  the  same  notes  back  again.  McDonald  stated  to  me 
that  he  was  security  for  Venable,  as  guardian  of  Mrs.  Venable's 
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children,  to  the  amount  of  three  or  four  thousand  dollars,  and  that 
ne  made  this  purchase  to  secure  himselfl''  In  point  of  fact,  inde- 
pendently of  the  purchase,  as  we  have  already  seen,  he  had  a  mort- 
gage on  the  same  estate  as  security  for  that  very  liability.  But  it  is 
impossible  to  wink  so  hard  as  not  to  perceive,  that  if  this  statement 
be  true,  and  it  is  nowhere  contradicted  or  denied,  the  borrowing  of 
the  money  was  merely  to  exhibit  before  witnesses  a  formal  pay- 
ment, and  that  there  was  no  real  bona  fides  in  this  part  of  the  trans- 
action. It  was  an  attempt,  fruitless,  as  the  event  has  shown,  to  throw 
a  colourable  gloss  over  the  real  transaction. 

How  the  other  part  of  the  purchase  money  was  obtained,  is  not 
proved  by  the  defendants,  although  there  is  some  hearsay  evidence 
that  other  money  was  borrowed ;  but  the  answers  of  the  defend- 
ants furnish  no  statement  of  the  amount. 

There  is  also  testimony  in  the  case,from  several  witnesses,  of  the 
confessions  of  Venable,  as  to  the  object  of  the  deedsy  and  of  subse- 
quent acts  of  control  over  the  estate  to  some  extent,  from  which 
unfavourable  inferences  have  been  deduced  at  the  argument  against 
the  validity  of  the  deeds.  It  has  been  said  at  the  bar,  that  these 
confessions  and  acts,  being  subsequent  to  the  execution  of  the  deeds, 
ought  not  to  be  permitted  to  prejudice  the  title  of  McDonald,  and 
are  not  evidence  to  bind  him. 

It  is  true,  that  neither  the  acts  nor  confessions  of  a  grantor,  under 
such  circumstances,  are  admissible  to  defeat  the  title  of  the  grantee. 
But  they  are  certainly  admissible  to  disprove  the  answer  of  the 
grantor,  when  he  is  a  party  to  the  bill.  If  they  discredit  his  an- 
swer, they  withdraw  from  the  case  all  the  influence,  which  his 
concurrence  in  the  statement  of  the  grantee  would  otherwise 
*have;  and  to  this  extent  they  have  a  bearing  upon  the  whole  r^ioo 
merits  of  the  case ;  but  not  beyond  it.  Upon  examination  ^ 
of  these  confessions,  they  certainly  exhibit  some  misgivings  on  the 
part  of  Venable,  and  some  proof  that  the  sale  of  the  estate  was  to 
defeat  the  debt  due  by  him  to  the  bank,  as  security  of  Norten. 
The  acts  of  control  by  venable  over  the  estate  are  more  equivocal; 
and  but  for  his  subsequent  liberal  participation  in  all  the  produce 
of  the  estate,  would  perhaps,  of  themselves,  not  be  very  significant. 
As  the  case  is,  they  cannot  but  have  some  weight 

Upon  the  whole,  without  going  more  at  large  into  the  case,  the 
circumstances  are  such,  that  it  appears  to  us  these  deeds  were  not 
bona  fide  and  for  a  valuable  consideration,  and  therefore  they  were 
properly  set  aside  by  the  Circuit  Court.  Looking  to  the  nature  of 
the  transaction,  the  assumed  considerations,  the  relation  and  circum- 
stances of  the  parties,  the  impending  decree,  the  sweeping  extent 
of  the  deeds,  the  non-disclosure,  on  the  face  of  them,  of  the  real 
considerations,  the  objects  of  the  collateral  and  secret  contract,  the 
very  great  doubt  as  to  what  was  due  to  the  children,  and  the  ambi- 
guous explanations  of  the  parties;  we  think  the  presumptions  are 
so  strong  against  the  validity  of  the  deeds  that  they  ought  not  to 
be  supported. 
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The  decree  of  the  Circuit  Court  is  affirmed,  with  costs. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  district  of  Een- 
tucky,  and  was  argued  by  counsel.  On  consideration  whereof,  it  is 
considered,  ordered,  and  decreed  by  this  Court,  that  the  decree  of 
the  said  Circuit  Court  in  this  cause  be,  and  the  same  is  hereby, 
affirmed,  with  costs. 
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^The.Prxsident,  Directors^  and  Compant  of  the  Bank  of  the 
United  States,  Plaintiffs  in  error,  vs,  Thomas  Corcoran^ 
Defendant  in  error. 

Notice  to  the  endckver  of  a  ph)iii]flioi7<ii«te  of  hon-peyioeiit  by  the  drawer. 

C.  the  endorser  of  the  note,  at  the  time  it  fell  doe,  lived  in  a  hoiiaa  in  Georgetown,  except  the 
lower  front  room,  which  was  oecapied  aepaiately,  aa  a  store,  by  one  of  his  sons.  Inhere 
was  a  separate  entrance,  to  the  dwelling  part  of  the  house  through  an  alley  or  passage, 
apart  from  the  store,  which  led  to  the  upper  rooms,  and  bac^  buildmgs,  and  yard  of  &e 
house.  The  son  of  C.  who  peeupied  the  store,  had  a  dwelling-hoase  'eeparate  'from  the 
store.  C.  was  at  that  time  postmaster  of  Georgetown,  and  kept  the  postoffice  in  another 
part  of  the  town;  where  he  usually  transacted  his.  private  business  as  well  as  that  of  his 
office.  C.  had  no  concern  in  his  son's  store,  but  he  was  frequently  about  the  door.  Until 
he  took  diarge  of  the  postofiSoe^  which  was  a  year  before  the  note  fell  due,  written  comt- 
munications  and  notices  for  faiin  weie  sometimes  left  at  the  store,  «nd  were  carried  by 
anotlier  of  his  sons,  unless  when  he  forgot  it,  to  him.  After  C.  took  possession  of  ihe 
postoffice,  if  notices  had  been  left  at  the  store  for  C,  tiie  bearer  of  them  would  have  been 
directed  to  take  them  to  the  postoffice;  or  they  would  have  been  delivered  to  him  by  his 
son  at  the  postoffice,  if  nooUeoted,  or  if  they  had  been  seen  when  left  at  the  storew  The 
notary  stated  that  he  believed  the  notice  of  non-payment  of  the  note  was  left  at  the  store, 
because  he  thought  that  he  had  frequently  notices  to  give  to  the  defendant,  and  was  in 
the  habit  of  leaving  them  at  the  store,  and  he  never  had  been  in  the  dwelling-house,  or 
in  the  passage  or  alley.  Held,  that  tins  notice  was  not  sufficient  of  non-payment  of  the 
note,  to  ehaige  C.  with  a  liability  to  pay  the  noteT 

If  notice  of  the  non-payment  of  a  note,  iJthough  left  at  an  inqnroper  place,  was  nevertheless,  in 
point  of  feet,  received  in  due  time  by  the  endorser,  and  so  proved,  or  could  from  the 
evidence  in  the  cause  be  properly  presumed  by  the  jury ;  it  issufficient  in  point  of  law  to 
chaige  the  endorser.  [132] 

Presumptions  from  evidence  of  the  existence  of  particular  fecta,  are  in  many  cases,  if  not  in 
all,  mixed  questions  of  law  and  feet  If  the  evidence  be  irrelevant  to  the  feet  insisted 
upon,  or  be  such  as  cannot  feirly  warrant  a  jury  in  presuming  it,  the  Court  is  so  frir  from 
being  bound  to  instruct  them  tiiat  they  are  at  liberty  to  presume  it;  that  they  would  err  in 
an  mstmctioD.  [138] 


ERROR  to  the  Circuit  Court  of  Washington  county,  in  the  district 
of  Columbia. 

In  the  Circcit  Courts  the  plaintiffs,  as  endorsers  of  the  Bank  of 
Columbia,  instituted  this  suit  against  the  defendant,  as  endorser  of 
a  promissory  note,  dated  ^^  Greorgetown,  May  6th,  1819,''  for  three 
thousand  seven  hundred  dollars,  drawn  by  Daniel  Reintzel,  and  pay- 
able at  *sixty  days  to  the  order  of  the  defendant  The  note  r»^oo 
was  protested,  when  at  maturity,  by  order  of  the  Bank  of  ^ 
Columbia,  the  holders. 

The  plaintifEs  gave  in  evidence  the  protest  of  the  note,  stating 
'Hhat  payment  thereof  had  been  duly  demanded  of  the  maker,  on 
the  third  day  of  grace,  and  refused,  and  the  usual  notice  of  dishonour 
left  next  day  at  the  store  of  James  Corcoran,  (the  son  of  the  defend- 
ant,) in  Georgetown." 

Two  written  papers  were  also  put  in  evidence;  one  a  letter  from 
Thomas  Corcoran  the  defendant,  dated  at  Georgetown,  May  8th, 
1822,  and  addressed  to  ^0.  Erutz,  cashier,  &c.,"  saying,  <^Mr.  Rind 
liaving  called  on  me  on  the  subject  of  Mr.  Reintzel's  notes,  I  have 
no  hesitation  in  saying,  that  I  will  not  take  any  advantage  of  the 
limitation  act,  for  my  endorsement  on  the  note  of  three  thousand  seven 
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hundred  dollars,  dated  6th  May,  1819,  and  the  note  of  four  hundred 
dollars,  dated  27th  May,  18 19;  the  other  note  I  have  no  knowledge 
of,  and  will  call  at  b^nk  to-morrow  for  some  explanation  of  it." 

Also  a  warrant  of  attorney  in  blank,  dated  December  14th,  1824, 
authorizing  the  docketing  of  suits  at  the  ensuing  term  for  the  use  of 
the  Bank  of  (he  United  States,  on  these  notes  of  Daniel  Reintzel, 
viz.:  two  of  four  hundred  dollars  each,  and  one  of  three  thousand 
seven  hundred  dollars,  all  due  in  1819. 

This  paper  was  sent  to  the  defendant  for  his  signature,  by  Mr. 
Richard  Smith,  the  cashier  of  the  bank  of  the  United  States,  and  the 
defendant  addressed  to  him  the  following  letter. 

^Dear  Sir: — If  Mr.  Reintzel  should  not  be  able  to  satisfy  the 
bank  before  Court,  and  they  determine  to  bring  suit,  I  will  inbtruct 
and  authorize  Robert  Dunlap,  Esq.,  to  docket  the  ca^e  for  me. 
December  16th,  1824.  Thos.  CoAcoban.*' 

Benjamin  F.  Mackall,  the  notary  who  made  the  protest,  was 
examined  on  the  trial,  and  produced  his  notarial  book,  in  which  he 
recorded  all  his  protests,  and  in  which  he  had  entered  the  pro- 
test of  the  note  upon  which  this  suit  was  brought  He  stated 
^<that  the  demand  and  notice  were  made  and  entered  in  the  book, 
and  that  although  he  had  no  recollection  in  relation  to  these 
*1231  ^^^^'  ^^  believed  the  demand  *and  the  notice  thereof  were 
^  made  as  stilted  in  the  book;'^  that  at  the  time  of  the  de- 
mand and  notice  of  the  notes,  the  defendant  lived  in  a  house  in 
Georgetown,  except  the  lower  front  room  thereof,  which  was 
occupied  separately,  as  a  store,  by  one  James  Corcoran,  the  son  of 
the  defendant.  There  was  a  separate  entrance  to  the  dwelling  part 
of  the  house,  occupied  by  the  defendant,  through  an  alley  or  passage 
apart  from  the  store,  which  led  to  the  upper  rooms,  apart  from  the 
house;  and  he  believes  the  notice  of  the  note  was  left  by  him  at  the 
store,  because  he  thinks  he  frequently  had  notices  to  give  to  the 
defendant)  and  was  in  the  habit  of  leaving  them  at  the  store,  and  he 
never  was  in  the  dwelling  part  of  the  house  occupied  by  the  de- 
fendant, nor  in  the  passage  or  alley. 

It  was  also  proved  that  James  Corcoran,  the  son  of  the  defendant, 
who  occupied  the  store  at  the  period  referred  to  by  the  notary,  had 
a  family  and  a  dwelling-house  apart  from  the  store.  The  defendant 
at  the  time  of  the  protest  of  the  note,  was  postmaster  of  George- 
town, and  kept  the  postoffice  in  another  part  of  the  town;^  where  he 
transacted  his  private  business,  as  well  as  the  business  of  his  office, 
and  had  no  concern  in  the  store.  The  defendant  was  often  at  the 
door,  and  about  the  door  of  the  store.  Another  son  of  the  defend- 
ant's, a  single  man,  was  concerned  in  the  store;  he  lived  with  the 
defendant  in  the  house,  until  some  time  in  February,  1819,  when  he 
left  his  father's  family,  but  continued  his  connection  with  the  store. 
It  was  also  proved  by  James  Corcoran,  that  until  1818,  when  the 
defendant  took  charge  of  the  postoffice,  written  communicationjs  and 
notices  for  the  defendant  were  sometimes  left  at  the  store,  or  at  the 
dwelling  part  of  the  house;  sometimes  the  persons  bringing  such 
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notices  were  directed  to  take  them  into  the  house,  and  sometimes  he 
took  them  at  the  store,  and  then,  unliess  he  forgot  to  do  so,  as  he 
sometimes  did,  he  delivered  them  to  the  defendant  After  his  father 
took  the  postoffice,  if  he  had  known  that  such  communications  or 
notices  had  been  left  at  the  store,  he  would  have  directed  the  per- 
sons who  called  with  them  to  take  them  to  the  postoffice;  or,  if 
going  there,  he  would  have  taken  them,  and,  unless  he  forgot, 
*  would  have  delivered  them  to  the  defendant;  but  he  had  no  r*.  04 
recollection  of  such  fact  having  occurred.  When  the  de-  I- 
fendant  took  charge  of  the  postoffice,  that  became  the  place  where 
notices  and  communications  were  usually  left;  and  where  he 
transacted  his  business,  both  private  and  official,  as  postmaster  and 
magistrate.  The  witness  stated  that  he  had  no  recollection  of  a 
notice  of  the  protest  of  the  note  in  suit  having  been  left  at  the 
store. 

The  store  never  was,  before  or  after  the  defendant  took  the  post- 
office,  his  place  of  business,  or  the  place  appointed  for  the  delivery 
of  notices  or  other  communications  for  the  defendant. 

The  defendant's  counsel  prayed  the  Court  to  instruct  the  jury, 
that  if  they  found,  from  the  evidence,  that  the  said  notices  were  left 
at  the  store  of  the  said  James  Corcoran,  occupied  by  him  separately 
from  the  dwelling  part  of  the  house  occupied  by  the  defendant  as 
stated  in  the  evidence,  the  notice  is  not  sufficient  to  charge  the  de- 
fendant in  this  action,  and  the  jury,  on  the  said  evidence,  ought  to 
find  for  the  defendant  on  the  first  issue;  which  instruction  t^e  Court 
gave.  And  the  plaintiflfs  by  their  counsel  prayed  the  Court  to  in- 
struct the  jury,  that  if  they  found  from  the  evidence,  that  notwith- 
standing the  notices  were  left  at  the  room  occupied  as  a  store  by 
James  Corcoran,  yet,  that  the  said  store  was  the  place  where  notices 
for  the  defendant  were  generally  left,  and  that  the  notices  in  the 
case  of  these  notes  were  duly  received  by  the  defendant;  then  their 
beiqg  so  left  at  said  stote  does  not  defeat  the  plaintiffs'  right  to 
recover,  provided  the  defendant  received  said  notices  in  due  time. 
And  that  their  said  papers  read  in  evidence  by  the  plaintiffs,  and 
signed  and  given  to  the  plaintifiis  by  the  defendant,  as  above  stated, 
are  competent  evidence  from  which  the  jury  may  infer  that  the 
defendant  did  duly  receive  the  said  notices ;  which  instructions  the 
Court  refused  to  give. 

The  plaintiffs  by  their  counsel  excepted  to  the  instruction  given 
by  the  Court,  upon  the  prayer  of  the  defendant ;  and  to  the  refusal 
of  the  Court  to  instruct  the  jury  as  required  by  them ;  and  the  case 
was  brought  up  upon  the  bill  of  exceptions  to  this  Court. 

*The  counsel  for  the  plaintiffs  contended  that  the  Court  ra^ac 
erred :  *■ 

I.  In  granting  the  defendant's  prayer. 

1.  Because  the  plaintiffs  used  due  diligence. 

2.  Because,  if  not,  it  took  the  whole  case  from  the  jury,  and  di- 
rected them  to  find  for  the  defendant,  on  the  whole  evidence,  thus 
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excluding  any  inference  they  might  have  drawn  from  the  evidence, 
that  the  defendant  duly  received  the  notice. 
II.  Ill  refusing  the  plaintiffs'  prayer ;  because, 

1.  The  papers  mentioned  in  it  were  competent  evidence,  from 
which  the  jury  might,  or  not,  have  inferred  that  the  notice  was  duly 
received  by  the  defendant 

2.  Because,  if  not,  it  took  from  the  jury  the  right  of.  inferring 
from  the  whole  evidence  that  the  store  of  James  Corcoran  was  the 
place  where  the  defendant's  notices  were  generally  left;  and  that 
this  notice  was  duly  received  by  hint 

The  case  was  argued  for  the  plaintiffs  by  Mr.  Lear  and  Mr.  Ser- 
geant ;  and  by  Mr.  Jones  for  the  defendant 

For  the  plaintifis  in  error  it  was  argued,  that  the  declaration  of 
the  notary,  that  <'he  believed"  he  had  left  the  notice  at  the  store, 
was  sufficient  evidence  of  the  fietct  to  be  left  to  the  jury.  The  many 
notarial  acts  he  had  to  perform,  rendered  a  distinct  recollection  of 
each  impossible.  The  suit  upon  this  note  was  delayed  for  the  bene- 
fit of  the  defendant ;  and  if  the  recollection  of  the  notary  is  indis- 
tinct, it  should  not  avail  the  defendant  Bank  of  North  Amerioa 
vs.  Potter,  4  Dall.  127.    Miller  vs.  Hackley,  5  Johns.  375. 

As  to  due  diligence,  a  general  rule  has  been  established,  and  a 
non-compliance  with  this  rule  is  claimed  to  be  negligence.  But  the 
rule  has  exceptions  in  some  cases,  and  upon  the  same  principles 
which  are  applied  in  other  cases.  In  the  case  of  the  Bank  of  Co- 
lumbia vs.  Lawrence,  I  Peters,  576,  the  Court  have  said  that  the 
rule  must  not  be  such  as  will  clog  conmiercial  operations. 

It  is  no  part  of  the  contract  between  the  endorser  and  the  holders, 

*1261  ^^^^  ^^  ^^^  ^^^  notice  of  the  drawer's  default,  *but 
^  the  law  has  made  it  necessary.  The  notice  is  to  inform  the 
endorser  that  the  holder  looks  to  him  for  payment ;  but  it  is  not  in- 
dispensable that  the  notice  shall  reach  him,  if  reasonable  diligence 
has  been  used  to  accomplish  the  object  If  notice  was  actually 
received,  and  so  proved,  die  mode  by  which  it  came  to  the  posses- 
sion of  the  endorser  is  unimportant  This  Court  have  said  in  the 
case  referred  to,  that  a  person  may  have  two  places  at  which  notices 
directed  to  him  may  be  left ;  and  in  this  case  the  defendant  had  a 
dwelling,  and  an  office  of  business,  the  postoffice.  The  notice  was 
left  at  the  former,  in  a  store  where  he  frequently  was ;  where  no- 
tices left  for  him  might  reach  him  through  his  son,  and  from  whidi 
it  may  be  infened  they  did  reach  him.  The  front  door  of  the  house 
was  the  door  of  the  store,  and  to  that  door  all  who  did  not  know 
that  the  alley  had  been  made  the  main  entrance  would  go ;  and  the 
notary  states  he  has  frequently  bft  notices  there,  without  complaint, 
for  the  defendant,  but  he  had  never  been  in  the  alley.  K  the  no- 
tice had  been  delivered  to  a  servant,  the  notary  going  up  the  alley, 
it  would  have  been  said  that  the  store  was  the  proper  place,  as  there 
notices  had  been  left.  The  objection  is  one  so  nice,  as  to  take  away 
its  force  or  application. 
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It  is  not  a  rale,  that  it  is  indispensable  that  the  notice  shall  be  the 
best  the  case  admits  of;  for  personal  notice  is  always  the  best,  bat 
this  is  not  always  required. 

The  reply  of  the  defendant  to  the  application  made  to  him  in 
1819  by  ttie  cashier,  is  sufficient  to  authorize  the  inference  that  he 
had  notice.  Upon  this  testimony,  and  the  parol  evidence,  the  ques- 
tion of  notice  should  have  been  left  to  the  jury.  12  East,  433. 
2  Johns.  Cases,  337. 

The  Courts  of  Massachusetts  have  decided  that  a  waiver  of  no- 
tice may  be  inferred  firom  many  acts.  4  Mass.  246.  6  Mass.  449. 
9  Mass.  155.  159. 

The  plaintifEs  had  a  right  to  submit  the  evidence  to  the  jury,  and 
they  might  have  inferred  notice ;  and  when  the  Court  assumed  to 
decide  upon  its  insufficiency,  they  invaded  the  province  of  the  jury 
and  erred* 

Mr.  Jones,  for  the  defendant,  stated  that  the  question  raised 
*in  this  case  goes  to  the  whole  foundation  of  commercial  r«|o7 
law.  The  liability  of  the  endorser  of  a  note  is  contingent,  *- 
and  it  is  essential,  as  one  of  the  requisites,  to  charge  him  to  give 
him  notice.  There  are  cases  m  which  some  of  the  prerequisites 
have  been  dispensed  with;  but  there  are  certain  acts  which  are  in- 
dispensable. The  rule  is  universal,  that  the  notice  shall  be  the  best 
the  case  admits  of;  and  it  is  only  in  cases  where  there  are  difficulties 
in  giving  notice,  that  questions  have  arisen  as  to  the  mode  in  which 
it  Sould  have  been  given.  If  a  party  has  a  place  of  business,  no- 
tice must  be  left  there ;  if  he  has  two,  one  or  both  may  be  adopted. 

In  the  case  before  the  Court,  there  was  a  notorious  place  of  busi- 
ness, the  postoffice ;  in  which  the  defendant  was  postmaster,  and  a 
dwelling.  In  such  a  c&se  there  is  no  ground  for  equivalent  notice. 
It  is  not  pretended  that  the  notary  was  ignorant  of  the  facts. 

The  claim  to  support  the  notice  on  tfie  ground  that  it  was  left  at 
the  store  of  the  son  of  the  defendant,  cannot  be  maintained.  The 
son  was  as  a  stranger  would  have  been,  for  the  law  does  not  look 
at  those  relations.  Nor  was  it  of  any  consequence  that  the  store 
was  under  the  same  roof  with  the  defendant's  dwelling ;  to  all  the 
purposes  of  this  case  it  was  the  same  as  if  it  had  been  entirelv 
separate. 

Nor  does  the  testimony  which  alleges  that  notices  were  sometimes 
left  at  the  store,  strengthen  the  cases,  as  it  is  not  diown  that  the  de- 
fendant ever  recognised  such  proceedings. 

Where  notice  is  not  sent  in  the  regular  mode,  the  law  presumes  it 
would  not  reach  the  party;  and  here  the  Court  were  called  upon  to 
tell  the  jury,  that  if  they  believed  the  notice  reached  the  defendant, 
they  could  infer  notice,  and  they  were  required  to  say  the  notice 
was  regular.    This  refusal  was  proper. 

The  written  evidence  shows  nothing  from  which  the  jury  could 
infer  notice.    When  the  defendant  agreed  to  waive  the  statute  of 
limitations,  it  was  a  declaration  that  he  would  not  waive  any  other 
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defence.  His  whole  object  in  this  arrangement  was  to  benefit  the 
drawer,  and  he  is  not  to  be  supposed  to  have  intended  to  prejudice 
his  own  rights. 

«ioQi      *^'*  Justice  Washingtoic  delivered  the  opinion  of  the 
**^J  Court. 

This  case  comes  up  by  writ  of  error  from  the  Circuit  €ourt  for 
the  district  of  Columbia  and  county  of  Washington. 

The  suit  was  brought  by  the  plaintiffs  in  error  against  the  de- 
fendant, as  the  endorser  of  a  promissory  note  of  Daniel  Reintzel  for 
three  thousand  seven  hundred  dollars,  payable  sixty  days  after  date, 
and  dated  the  6th  of  May,  1819.  The  only  question  in  the  cause  turns 
upon  the  sufficiency  of  the  notice  to  the  defendant^  the^  circumstances 
attending  which  appear  in  a  bill  of  exceptions  taken  by' the  plain- 
tiffs to  the  opinion  of  the  Court.  From  this  it  appears,  that  the 
plaintiffs  gave  in  evidence  a  letter  from  the  defendant  to  the  cashier 
of  the  bank  of  Columbia,  where  this  note  was  discounted,  bearing 
date  the  8th  of  May,  1822.;  in  which  the  writer,  after  mentioning 
that  he  had  been  applied  to  on  the  subject  of  Reintzel's  notes,  says, 
<<  I  have  no  hesitation  in  saying,  that  I  will  not  take  any  advantage 
of  the  limitation  act  for  my  endorsement  on  the  note  of  three  thou- 
sand seven  hundred  dollars,  dated  6th  of  May,  1819,  and  the  note 
of  four  hundred  dollars,  dated  27th  May,  1819  ;  the  other  note  I 
have  no  knowledge  of,  and  will  call  at  the  bank  to-morrow  for  some 
explanation  of  it" 

These  notes  having  been  transferred  to  the  bank  of  the  United 
States,  the  cashier  of  that  bank,  on  the  14th  of  December,  1824, 
sent  to  the  defendant  a  paper  for  the  signature  of  himself  and 
Reintzel,  Containing  a  general  authority  to  some  attorney  to  docket 
suits  against  them  at  the  next  ensuing  term  of  the  Court,  in  the 
names  of  the  president,  directors,  and  company  of  the  bank  of  the 
United  States,  for  the  use  of  that  bank,  and  of  the  United  States, 
on  three  notes  of  Daniel  Reintzel,  two  of  four  hundred  dollars  each, 
and  one  of  three  thousand  seven  hundred  dollars,  all  due  in  1819. 
On  the  back  of  this  note  was  endorsed  the  following  address,  signed 
by  the  defendant,  viz.  ^<  Dear  Sir, — If  Mr.  Reintzel  should  not  be 
able  to  satisfy  the  bank  before  the  Court,  and  they  determine  to 
bring  suit,  I  will  instruct  and  authorize  Robert  Dunlap  to  docket 
the  case  for  me.    December  16th,  1824." 

The  plaintiffs  proved,  by  the  notary  who  made  the  protest  of  this 
*i2Ql  "^^'  ^^^  produced  at  the  trial  his  notarial  *book,  in  which 
-'  he  recorded  all  his  protests,  and  in  which  he  had  entered  the 
protest  of  the  note  in  question,  and  the  demand  and  notice ;  that 
the  said  demand  and  notice  were  made  and  entered  in  the  said  book, 
and  that  although  he  had  no  recollection  in  relation  to  these ;  yet 
he  believed  the  demand  and  the  notice  thereof  were  made  as  stated 
in  his  said  book.  He  further  stated,  that  at  the  time  of  the  said  de- 
mand and  notice,  the  defendant  lived  in  a  house  in  Georgetown, 
except  the  lower  front  room  thereof,  which  was  occupied  separately 
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as  a  Store  by  James  Corcoran;  his  son.  That  there  was  a  separate 
entrance  to  the  dwelling  part  of  the  house,  occupied  by  the  defend- 
ant, through  an  alley  or  passage  apart  from  the  store,  which  led  to  / 
the  upper  rooms  and  back  building  and  yard  of  the  house;  and 
that  he  believed  the  notice  was  left  by  him  at  the  said  store,  because 
he  thought  that  he  had  frequently  notices  to  give  to  the  defendant, 
and  was  in  the  habit  of  leaving  them  at  the  store;  and  never  was 
m  the  dwelling  part  of  the  house  occupied  by  the  defendant,  nor  in 
the  passage  or  alley  leading  to  it. 

It  was  further  proved,  that  James  Corcoran,  who  occupied  dbe 
store  at  the  time  spoken  of,  had  a  family,  and  a  dwelling-house  apart 
from  his  store:  and  that  the  defendant  was  then  postmaster  of 
Georgetown,  and  kept  the  postoffice  in  another  part  of  the  town, 
where  he  commonly  transacted  his  private  business,  as  well  as  that 
of  his  office ;  and  had  no  concern  in^his  son's  store,  but  that  he  was 
often  at  the  door,  and  about  the  door  of  the  store ;  that  Thomas, 
another  son  of  the  defendant,  was  concerned  with  his  brother  in  the 
store,  and  was  an  active  partner,  attending  in  the  store  to  the  busi- 
ness thereof ;  but  that  he  was  a  single  man,  and  lived  with  the  de- 
fendant in  the  house  aforesaid  until  February,  1819  ;  after  which  he 
ceased  to  live  in  his  father^s  family,  but  continued  his  concern  and 
attention  in  the  store. 

It  was  further  proved,  by  the  before  mentioned  James  Corcoran, 
that  until  the  defendant  took  charge  of  the  postoffice,  which  was  in 
the  year  1818,  written  communications  and  notices  for  the  defend- 
ant were  sometimes  left  at  the  before  mentioned  store,  or  at  the 
dwelling  part  of  the  house;  *that  the  witness  sometimes  di-  r«,  q^^ 
reeled  the  persons  bringing  such  notices  to  take  them  into  ^ 
the  house,  and  sometimes  he  took  them  at  the  store,  and  then,  un- 
less when  he  forgot  to  do  so,  as  he  sometimes  did,  he  delivered  them 
to  the  defendant ;  that  after  his  father  took  the  postoffice,  the  wit- 
ness, if  such  notices  or  communications  had  been  left  at  his  store  in 
the  presence  of  a  witness,  would  have  directed  the  bearer  of  them 
to  take  them  to  the  postoffice,  or,  if  he  were  going  there,  would 
have  taken  them  himself;  and  that  if  he  had  done  so,  he  would,  un- 
less he  forgot  it,  have  delivered  them  to  the  defendant ;  but  he  had 
DO  recollection  of  any  such  fact  having  occurred.  That  when  the 
defendant  took  charge  of  the  postoffice,  that  became  the  place 
where  his  notices,  communications,  &c.,  were  usually  left,  and  where 
he  transacted  his  business,  both  private  and  official,  as  postmaster 
and  magistrate.  The  witness  had  no  recollection  of  ever  having 
seen  or  known  of  any  notices  being  left  at  his  store  of  the  protest  of 
the  notes  now  in  suit.  That  the  store  never  was,  before  or  after 
the  defendant  took  the  postoffice,  his  place  of  business,  or  the  place 
appointed  for  the  delivery  of  notices  or  other  communications  for 
the  defendant. 

After  the  above  evidence  was  given,  the  defendant's  counsel 
prayed  the  Court  to  instruct  the  jury,  that  if  they  found,  from  the  • 
evidence,  that  the  said  notices  were  left  at  the  store  of  James  Cor- 
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coran,  occupied  by  him  separately  from  the  dwelling  part  of  the 
house,  occupied  by  the  defendant  as  stated  in  the  evidence ;  the  no- 
tice was  not  sufficient  to  charge  the  defendant  in  this  action,  and  that 
the  jury,  on  the  said  evidence,  ought  to  find  for  the  defendant  on 
the  first  issue ;  which  instruction  the  Court  gave* 

The  phiintifiis  then  prayed  the  Court  to  instruct  the  jury,  that  if 
they  find  from  the  evidence,  that  notwithstanding  the  notices  were 
left  at  the  room  occupied  as  a  store  by  James  Corcoran,  yet  that  the 
said  store  was  the  place  where  notices  for  the  defendant  were  gene- 
rally left,  and  that  the  notices  in  regard  to  these  notes  were  duly  re- 
ceived by  the  defendant ;  then  their  being  so  left  at  the  said  store 
does  not  defeat  the  plaintiff's  right  to  recover,  provided  the  defend- 
ant received  the  said  notices  in  due  time;  and  that  their  said 
*1311  *P^P®"  ^^  ^  evidence  by  the  plaintifls,  and  signed  and 
-1^  given  to  them  by  the  defendant,  as  above  stated,  are  compe- 
tent evidence  from  which  the  jury  may  infer  that  the  defendant  did 
duly  receive  such  notices.  This  instruction  the  Court  refused  to 
give ;  to  which  refusal,  as  also  to  the  giving  of  the  instruction 
prayed  by  the  defendant's  counsel,  the  exception  was  taken  by  the 
counsel  for  the  plaintiff 

The  only  question  which  the  case  presents  is,  whether  such  no- 
tice was  given  of  the  non-payment  of  the  note  on  which  this  suit 
was  brought,  as  the.  law  requires  to  charge  an  endorser?    It  is  not 

Eretended  that  it  was  given  to  the  defendant  personally,  either  ver- 
ally  or  in  writing,  or  that  a  written  notice  was  left  at  his  dwelling- 
house  or  place  of  business,  or  that  the  holders  of  the  note  were  pre- 
vented from  givii^  the  notice  at  any  time  bv  the  absence  or  fault  of 
the  defendant.  His  place  of  residence,  and  the  way  by  which  ac^ 
cess  to  it  was  to  be  gained,  was  known  to  the  notary;  and  it  is  quite 
improbable  that  he  was  ignorant  of  the  place  at  which  he  transacted 
both  his  private  and  public  business. 

The  inquiry  is  then  narrowed  down  to  the  sufficiency  of  a  notice 
left  at  the  store  of  James  Corcoran,  a  son  of  the  defendant,  with 
which  the  defendant  had  no  concern,  and  which  was  not  his  place 
of  business. 

The  store  of  the  son  was  as  distinct  and  separate  from  the  dwell- 
ing of  the  father,  as  if  they  had  been  under  different  roofs.  The 
former  was  entered  from  the  street,  die  latter  from  an  alley  or  pas- 
sage ;  and  it  does  not  appear  that  there  was  any  inside  communica 
tion  between  the  two.  Overlooking,  for  the  present,  the  circumstance 
that  the  notary  had  been  in  the  habit  of  leaving  notices  for  the  de- 
fendant at  the  store,  it  must  be  admitted  that  the  service  of  the  no- 
tice in  question  at  the  store  was  no  more  a  compliance  with  the 
requisition  of  law,  than  if  it  had  been  delivered  to  the  son  in  the 
street  or  elsewhere,  or  left  at  his  dwelling-house. 

Is  the  case  then  altered  by  the  circumstance  just  mentioned  ?  We 
think  not.    It  seems  from  the  evidence,  that  the  store  never  was,  at 
any  period,  the  place  appointed  for  the  delivery  of  notices  or  other 
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^sommunications  to  the  defendant  But,  if  it  had  been,  the  note  io 
question  came  to  *maturit7  some  time  in  the  month  of  July  rmt  30 
1819,  and  the  proof  was,  that  the  defendant  took  charge  of  *- 
the  postoffice  some  time  in  the  year  1818 ;  after  which  that  became 
the  place  at  which  notices  and  other  communications  to  him  were 
usually  left,  and  where  he  transacted  both  his  private  and  public 
business.  Were  it  to  be  admitted  that  the  service  of  a  notice,  at  a 
place  not  appointed  by  the  defendant  as  the  one  at  which  notices  to 
nim  were  to  be  delivered,  would  be  sufficient  in  law  to  charge  him, 
upon  the  ground  that  other  notices  had  been  previously  left  at  the 
same  place  ;  it  would  surely  be  too  extravagant  to  contend  that  a 
service  at  die  same  place  would  be  legal,  aftier  another  place  had 
been  appointed  for  that  purpose,  and  where  they  had  in  point  of 
fact  been  usually  left. 

It  is  unnecessary  to  pursue  this  inquiry  further ;  because  although 
the  sufficiency  of  the  service  of  the  notice  generally  was  insisted  upon 
by  the  counsel  for  the  plaintiff  in  error  in  argument,  yet  the  instruction 
asked  for  by  the  plaintifT  in  the  Court  below  placed  its  validity  not 
merely  upon  the  circumstance  that  the  store  was  the  place  where 
notices  for  the  defendant  were  generally  left;  but  upon  the  additional 
and  stronger  one,  that  the  notice  in  this  case  was  duly  received  by 
the  defendant. 

Now  it  must  be  admitted,  that  if  the  hypothesis  that  the  notice  in 
this  case,  though  left  at  an  improper  place,  was  nevertheless  in  point 
of  fact  received  in  due  time  by  the  defendant,  were  proved,  or  could 
from  the  evidence  in  the  cause  be  properly  presumed  by  the  jury,  it 
was  sufficient  in  point  of  law  to  charge  him.  In  the  case  of  Ireland 
€tf.  Kip,  10  Johns.  490,  11  Ibid.  231,  it  was  decided,  that  admitting 
a  service  of  notice  at  the  house  in  Frankfort  street,  where  the  de- 
fendant had  directed  his  letters  to  be  left  by  the  letter  carriers,  would 
have  been  good  and  equivalent  to  service  at  his  dwelling  or  count- 
ing-house ;  still  the  notice,  though  improperly  put  into  the  post- 
office,  would  be  sufficient;  if  it  were  accompanied  by  proof  that  it 
had  actually  been  delivered  at  the  dwelling-house  of  the  endorser,  or 
at  the  house  in  Frankfort  street. 

But  in  the  present  case,  there  was  not  a  scintilla  of  direct  *or  r « 1  n  n 
positive  proof  that  the  notice  in  question  ever  reached  the  '- 
person,  the  dwelling-house,  or  place  of  business  of  the  defendant,  and 
the  Court  was  called  upon  by  the  plaintiffs'  counsel  to  instruct  the 
jury  that  the  papers  which  they  had  given  in  evidence  were  compe- 
tent evidence  from  which  the  jury  might  infer  that  the  defendant 
did  duly  receive  the  said  notice.  Was  the  Court  wrong  in  refusing 
to  give  this  instruction  ? 

Presumptions  from  evidence  given  in  a  cause  of  the  existence  of 

i>articular  facts,  are  in  many,  if  not  in  all  cases,  mixed  questions  of 
aw  and  fact.  If  the  evidence  be  irrelevant  to  the  fact  insisted  upon, 
or  be  such  as  cannot  fairly  warrant  a  jury  in  presuming  it,  the 
Court  is  so  far  from  being  bound  to  instruct  them  that  they  are  at 
liberty   to  presume  it,  that  they  would  err  in  giving  siich  in- 
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struction.  For  why  give  it,  when  it  is  manifest,  that  if  the  jniy 
should  find  their  verdict  upon  the  fact  so  deduced,  it  would  be  the 
duty  of  the  Court  to  set  it  aside,  and  to  direct  a  re-trial  of  the 
cause? 

Let  us  now  see  what  were  the  papers  which  the  plaintiffs  had 
given  in  evidence,  which  the  Court  were  called  upon  to  declare  to 
the  jury  were  competent  evidence  from  which  the  jury  might  make 
the  inference  insisted  upon. 

The  first  is  the  letter  of  the  defendant,  dated  the  8th  of  May,  1822, 
and  addressed  to  the  cashier  of  the  Bank  of  Columbia,  in  which  ho 
declares  that  he  will  not  take  any  advantage  of  the  limitation  act, 
for  his  endorsement  on  this  and  another  note ;  the  blank  authority 
sent  to  the  defendant  by  the  cashier  of  the  Bank  of  the  United  States 
on  the  1 4th  of  December,  1824,  for  the  signatures  of  the  defendant 
and  of  the  maker  of  the  notes,  purporting  to  empower  some  attorney 
to  docket  suits  against  them  on  these  notes ;  with  a  declaration  en- 
dorsed thereon  by  the  defendant,  that  if  the  maker  of  the  notes  should 
not  be  able  to  satisfy  the  bank  before  Court,  and  they  should  de- 
termine to  bring  suit,  he  would  instruct  a  particular  person  to  docket 
the  case  for  him. 

Let  it  be  admitted  that  these  papers  bound  the  defendant  to  ab- 
stain from  making  a  particular  defence  to  which  the  law  entitled 
him,  and  to  cause  the  action  intended  to  be  commenced  against  him 
*1341  ^^  ^  docketed,  so  as  not.  to  delay  the  *^plaintiffs,  could  the 
^  jury  from  thence  infer  with  any  legal  propriety,  either  that 
the  necessity  of  proving  notice  of  the  non-payment  of  the  notes 
would  be  dispensed  with,  or  the  fact  that  the  notice  left  at  the  store 
of  James  Corcoran  was  received  by  the  defendant  at  any  time,  much 
less  in  due  time  ? 

If  this  was  a  question  of  inference  fit  to  be  submitted  to  the  dis- 
cretion of  the  jury ;  it  seems  to  the  Court  that  the  rules  respecting 
this  subject,  which  have  been  laid  down  with  so  much  care,  would 
no  longer  be  fixed  and  certain,  but  would  change  with  the  varying 
conclusions  which  a  jury  might  draw  of  the  fact,  from  evidence 
however  slight  given  to  prove  it  What,  for  example,  does  the  rule 
that  notice  must  in  certain  cases  be  served  personally  upon  the  en- 
dorser, or  be  left  at  his  dwelling-house  or  place  of  business,  signify, 
if  a  jury  may,  from  any  evidence,  however  remote  from  the  fact, 
presume  that  the  notice,  though  left  at  any  other  place,  may  have 
found  its  way  to  the  hands  of  the  person  whom  it  was  intended  to 
charge  ? 

It  was  insisted  by  the  counsel  for  the  plaintiffs,  that  the  evidence 
above  noticed,  and  alone  relied  upon  in  the  instruction  asked  for  to 
warrant  the  inference,  was  strengthened  by  the  circumstance  of  the 
connexion  between  the  defendant  and  the  owner  of  the  store  where 
the  notices  for  the  former  were  sometimes  left.  But  if  this  circum- 
stance stood  alone  in  the  case,  and  a  notice  delivered  to  the  son, 
who  was  not  a  member  of  the  father^s  family,  would  not  be  a  legal 
notice^  nor  competent  to  warrant  a  presumption  that  it  had  reached 
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the  father,  which  it  unquestionably  would  not,  the  question  cannot 
be  affected  by  its  being  thrown  in  as  a  make-weight  with  other  cir- 
cumstances in  themselves  insufficient  to  justify  the  conclusion. 

In  the  case  of  Ireland  vs.  Kip,  the  circumstances  to  induce  a 
presumption  that  the  notice  reached  the  defendant  were  certainly 
as  strong  as  they  could  well  be.  The  letter  carrier  was  direct- 
ed to  leave  all  letters  for  the  defendant  at  a  certain  house  in  Frank- 
fort street.  The  carrier  called  at  the  postoffice  three  or  four  times 
every  day,  and  took  out  and  delivered  all  letters  left  there ;  and 
the  defendant  usually  *sent  or  called  every  day  at  that  rm-tQ^ 
house  for  his  letters.  Upon  the  second  trial  of  this  cause,  ^ 
the  plaintiffs  insisted  upon  the  above  evidence  that  the  jury  had 
a  right  to  presume  that  the  notice  in  question  had  been  duly  re- 
ceived by  the  defendant.  But  the  Chief  Justice  who  tried  the 
cause,  instead  of  leaving  it  to  the  jury  to  make  this  presumption, 
overruled  the  whole  of  the  evidence  offered  by  the  plaintiffs,  and 
directed  a  nonsuit  When  the  case  came  before  the  Supreme 
Court,  it  was  there  stated  by  the  judge  who  delivered  the  opinion, 
that  it  would  be  extremely  embarrassing  to  suffer  the  rule  to  fluctu- 
ate, by  making  exceptions  which  would  lead  to  uncertainty,  and  that 
it  was  of  the  utmost  importance  in  mercantile  transactions,  to  have 
a  certain  and  stable  rule  in  relation  to  notices, — in  which  sentiments 
this  Court  entirely  concur.  That  Court  finally  decided,  that,  as  it 
did  not  appear  that  the  notice  was  left  at  the  defendant's  place  of 
business  in  Frankfort  street,  and  it  did  appear  that  he  resided  in  the 
city,  the  nonsuit  was  correct.  If  this  case  be  law,  as  to  which  we 
are  not  now  called  upon  to  give  an  opinion,  it  is  in  point  upon  the 
very  question  now  under  consideration. 

If  the  Court  below  then  committed  no  error  in  refusing  to  give 
the  instructions  asked  for  by  the  plaintiffs'  counsel,  they  were  right 
in  giving  that  which  was  pray^  for  by  the  defendant's  counsel, 
which  merely  affirmed,  that  the  notice  left  at  the  store  of  James 
Corcoran,  occupied  by  him  separately  from  the  dwelling  part  of  the 
house  occupied  by  the  defendant ;  if  the  facts  were  so  found  by  the 
jury ;  were  not  sufficient  to  charge  the  defendant,  and  that  on  the 
said  evidence  they  ought  to  find  for  the  defendant  on  the  first 
issue; — 

It  is  the  opinion  of  this  Court,  that  the  judgment  of  the  Court  be- 
low ought  to  be  affirmed  with  costs. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  District  of  Colum- 
bia, holden  in  and  for  the  county  of  Washington,  and  was  argued  by 
counsel.  On  consideration  whereof,  it  is  considered,  ordered,  and  ad- 
judged by  this  Court,  that  the  judgment  of  the  said  Circuit  Court  in 
this  cause  be,  and  the  same  is  hereby,  affirmed,  with  costs. 
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*DAiruL  AND  Joseph  Jacksok,  PLAiHTins  in  error,  t;^.  Joh» 

TWEKTTMAN, 

The  11th  MdioD  of  the  act  of  1789,  muat  be  comtroed  in  emmezioii  vnth  end  in  oonfimnity 
with  the  Constitation  of  the  United  States.  By  thia  latter,  the  judicial  power  doea  not 
extend  to  priyate  auita  in  which  an  alien  iaa  party,  nnleaa  a  dtiien  be  the  adTem  party ; 
and  it  ia  indiapeneable  to  aver  the  dtizenahip  of  ttke  defendania,  to  diow,  oo  the  record, 
the  juriadiotion  of  the  Conrt 

THIS  cause  was  brought  before  the  Court  by  a  writ  of  eiror  to 
the  Circuit  Court  of  the  southern  Circuit  of  New  York. 

The  description  of  the  parties  on  the  record  was  <<  John  Twenty* 
man,  a  subject  of  the  king  of  Great  Britain  vs.  Daniel  and  Joseph 
Jackson/'    No  citizenship  of  the  defendants  being  argued. 

The  question  was  whether  the  Circuit  Court  under  the  11th  sec- 
tion of  the  judiciary  act  of  1789,  ch.  20,  which  gives  jurisdfction, 
among  other  cases,  <<  where  an  alien  is  a  party,"  had  jurisdiction  of 
die  cause  without  an  assumpsit  on  the  record  of  the  citizenship  of 
the  defendants. 

Mr.  Taylor,  for  the  plaintiffs  in  error,  argued  that  the  judgment  of 
the  Circuit  Court  should  be- reversed.  He  cited  Bingham  vs.  Cabot, 
3  Dall.  382.  Hodgson  vs.  Bowerbant,  5  Cranch,  303.  Sullivan  vs. 
The  Fulton  Steam  Boat  Company,  6  Wheaton,  450. 

The  Court  were  of  opinion  that  the  11th  section  of  the  act  must 
be  construed  in  connexion  with  and  in  conformity  to  the  Constitu- 
tion of  the  United  States.  That  by  the  latter,  the  judicial  power 
was  not  extended  to  private  suits,  in  which  an  alien  is  a  party,  un- 
less a  citizen  be  the  adverse  party.  It  was  indispensable  therefore 
to  aver  the  citizenship  of  the  defendants,  in  order  to  show  on  the  re- 
cord the  jurisdiction  of  the  Court. 

The  omission  so  to  do  was  fatal,  and  according  to  the  known 
course  of  the  decisions  of  the  Court,  the  judgment  of  the  Ca^uit 
Court  must  be  reversed  for  want  of  jurisdiction. 
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'^JoHN  P.  Van  Ness  and  Mahcia  his  wife.  Plaintiffs  in  ehror, 
vs.  Perez  Pacard,  Defendant  in  error. 

Action  on  the  case  agaioat  Cha  defendant  for  waste,  eommitted  by  him  while  tenant  of  ttm 
plaintiff,  the  owner  of  the  rerersionaiy  interebt,  by  pulling  down  and  removing  from  the 
demieed  premiaeB,  a  dwelling-house  erected  thereon,  and  attached  to  the  freehold.  The 
queation  raised  in  the  case  was,  what  fixtures  erected  by  the  tenant  during  his  term  are 
momUe  by  him. 

The  general  rule  of  the  common  law  undoubtedly  is,  that  whaterer  is  once  annexed  to  the 
iipeehold  becomes  part  of  it,  and  cannot  be  afiterwards  r^nuived,  except  by  him  who  is 
entitled  to  the  inheritance.  This  rule,  however,  never  was  inflexible,  and  without  excep- 
tions. It  was  construed  most  strictly  between  executor  and  heir,  in  &vour  of  the  latter; 
and  more  liberally  between  tenant  for  life  and  in  tail,  and  remaindennan  or  reversioner, 
in  fikvour  of  the  former ;  and  tenant,  in  ftvour  of  the  tenant  A  more  extensive  exception 
to  the  rule  has  been  of  fixtures  erected  for  the  purposes  of  trade.  Fixtures  which  were 
erected  to  cany  on  trade  and  manufiMstures,  were  fiom  an  early  period  of  the  law  allowed 
to  be  removed  by  the  tenant,  during  his  term;  and  were  deemed  personalty  for  many 
other  porpoees.  [148] 

The  common  kw  of  England  is  not  to  be  taken  in  all  respects  to  be  that  of  America.  Our 
ancestors  broug^  vrith  them  its  general  principles,  and  claimed  it  as  their  birthright 
But  they  brought  with  them,  and  adopted  only  tliat  portion  which  was  applicable  to  their 
situation.  [144] 

It  might  deserve  consideration,  whether,  if  the  rale  of  the  common  law  of  England  which 
prohibits  the  removal  of  fixtures  erected  by  the  tenant  for  agricultural  purposes^  were  not 
previously  adopted  in  a  state  by  some  authoritative  practice  or  adjudication ;  it  ought  to 
be  assumed  by  this  Court,  as  a  part  of  the  jurisprudence  of  such  state,  up(m  the  mere 
footing  of  its  eixistenoe  in  the  common  law.  [145] 

The  question  whether  fixtures  erected  for  the  purposes  of  trade,  are  or  are  not  removable 
by  the  tenant,  does  not  depend  upon  the  form  or  size  of  the  building;  whether  it  has  a 
brick  foundation  or  not  or  is  one  or  two  stories  high;  or  has  a  brick  or  other  chimney. 
The  sole  question  is,  whether  it  is  designed  for  the  purposes  of  trade  or  not  [146] 

If  the  house  were  built  prindpalbr  for  a  dwelling4iouse  for  the  family,  independently  of 
carrying  on  a  trad^  thaa  it  wouid  doubtless  be  deemod  a  fixtoie  falling  under  the  general 
rule,  and  irremovable.  But  if  the  residence  of  the  fiunily  were  merely  an  accessary  for 
the  more  beneficial  exerdse  of  the  trade,  and  with  a  view  to  superior  accommodation  in 
this  particular,  then  it  is  within  the  exception.  [147] 

Every  demise  between  landlord  and  tenant  in  respect  to  matten  in  which  the  parties  are 
silent,  may  be  foirly  open  to  explanation  by  the  general  usage  and  custom  of  the  country, 
or  of  the  district  where  the  land  lies.  Every  person,  under  such  circumstances,  is  sup- 
posed to  be  conusant  of  this  custom,  and  to  contract  with  a  tacit  reference  to  it  [148] 

A  Court  cannot  be  required  to  give  an  instruction  to  the  jury  as  to  the  relation,  right,  and 
credibili^  of  |he  testimony  adduced  by  the  parties  in  a  cause.  [149] 

*ERROR  to  the  Circuit  Court  of  the  county  of  Washington,  r»  i  ^q 
in  the  district  of  Columbia.  '- 

The  plaintiffs  in  error  instituted  their  action  of  trespass  on  the 
case,  in  the  Court  below;  to  recover  damages  for  the  removal  of 
certain  buildings  from  a  lot  of  ground  in  the  city  of  Washington, 
the  property  of  the  plaintiffs;  which  had  been  leased  to  the  defend- 
ant by  the  plaintiffs  for  a  term  of  years,  reserving  a  rent.  The  jury 
gave  a  verdict  in  favour  of  the  defendant. 

Upon  the  trial  of  this  cause,  the  plaintiffs  gave  in  evidence  to  the 
jury  an  indenture  of  lease  between  them  and  the  defendant,  for  a 
lot  of  ground  in  the  city  of  Washington  for  a  term  of  years,  reserv- 
ing a  certain  rent,  with  the  privilege  to  purchase  out  the  fee  at  a 
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Stipulated  sum ;  and  offered  evidence  to  the  jury  to  ptoire,  that  aftei 
the  defendant  had  taken  possession  of  the  land  described  in  the 
lease,  he  erected  thereon  a  building,  two  stories  high  in  front,  with 
a  cellar  of  stone  or  brick,  and  a  st\ed  of  one  story ;  and  that  the 
principal  building,  which  had  a  brick  chimney,  rested  upon  this 
stone  or  brick  foundation.  That  the  defendant  was  a  carpenter  by 
trade,  and  resided  in  the  house  from  the  commencement  of  his  le^se 
to  about  the  period  of  its  expiration,  and  that,  before  the  term  had 
expired,  he  took  down  and  removed  the  said  house  from  off  the 
premises. 

The  defendant  gave  evidence,  that,  upon  obtaining  the  said  lease, 
he  erected  the  building  with  a  view  to  carry  on  the  business  of  a 
dairyman,  and  for  the  residence  of  his  family  and  servants  engaged 
in  his  said  business ;  and  that  the  cellar,  in  which  was  a  spring,  was 
made  and  used  exclusively  for  a  milk  cellar ;  that  in  the  upper  part 
of  the  house  weire  kept,  and  scalded,  and  washed,  the  utensils  of  his 
said  business ;  and  that  that  part  was  also  occupied  as  a  dwelling 
for  his  family ;  that  he  was  also  a  carpenter,  and  had  tools  and  two 
apprentices  in  the  house,  and  a  work-bench  out  of  doors ;  and  that 
he  worked  in  said  house  at  his  trade  of  a  carpenter ;  that  the  house 
was  in  a  rough  unfinished  state,  and  made  partly  of  old  materials ; 
and  that  he  also  erected  on  said  lot  a  stable  for  his  cows,  of  plank 
and  timber,  fixed  upon  posts  fastened  into  the  ground ;  and  that  the 
*1S91  ^^^^^  *was  pulled  down  and  removed  at  the  same  time  with 
^  the  principal  building. 

Upon  this  evidence  the  counsel  for  the  plaintiffs  prayed  the  in- 
structions of  the  Court  to  the  jury,  that  if  they  should  believe  Che 
same  to  be  true^the  defendant  was  not  justified  in  removing  the 
house  from  the  premises ;  and  that  he  is  liable  in  this  action  to  the 
plaintiffs,  for  the  value  of  the  house ;  which  instruction  the  Court 
refused  to  give. 

The  defendant  also  offered  evidence  to  prove,  that  a  usage  and 
custom  existed  in  the  city  of  Washington,  which  authorized  a  tenant 
to  remove  aay  building  which  be  might  erect  upon  leased  premises ; 
provided  the  same  was  removed  before  the  expiration  of  the  term. 

Upon  this  evidence  the  counsel  for  the  plaintiffs  asked  from  the 
Court  instructions  to  the  jury,  that  the  same  was  not  competent  to 
establish  the  fact,  that  a  general  usage  did  exist  in  the  city  of  Wash- 
ington, which  authorized  a  tenant  to  remove  such  a  house  as  that 
which  has  been  erected  by  the  defendant;  nor  was  it  competent  for 
the  jury  to  infer  from  the  evidence,  that  such  a  usage  existed.  These 
instructions  were  refused  by  the  Court 

The  plaintiffs  then  gave  evidence,  by  the  examination  of  a  number 
of  persons;  who,  as  owners  of  real  property  in  the  city  of  Washing- 
ton, were  claimed  to  know  all  that  appertained  to  it ;  to  show  that 
the  usage,  under  which  the  defendant  asserted  a  right  to  remove  the 
buildings  erected  by  him,  did  not  exist;  and  thereupon  moved  the 
Court  to  instruct  the  jury,  that  upon  the  evidence,  it  is  not  competent 
for  them  to  find  a  usage  or  custom  of  the  place,  by  which  the  de- 
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iiHidant  could  be  justified  in  recoTering  the  house  in  question ;  and 
that  there  being  no  such  usage  the  plaintiffs  are  entitled  to  a  verdict 
for  the  value  of  the  house  which  the  defendant  pulled  down  and 
destroyed.    The  instructions  were  also  refused. 

The  plaintiffs  by  their  bill  of  exceptions  presented  the  whole  of 
these  matters  for  the  consideration  of  this  Court. 

Mr.  Coxe,  for  the  plaintiff,  contended,  that  the  Court  erred  in 
giving  and  refusing  the  instructions.  The  question  *in  this  rm^AQ 
case  is  one  of  great  interest  to  the  owners  of  property  in  the  '• 
city  pf  Washington.  The  evidence  offered  by  the  defendant  was 
insufficient  to  establish  a  usage ;  and  if,  upon  such  testimony,  a 
usage  can  be  made  out,  there  is  no  safety  to  any  owner  of  property. 
To  establish  a  usage  the  evidence  must  be  clear  and  certain,  and 
uncontradicted;  and  the  Court  should  take  care  to  apply  this  prin* 
ciple  whenever  a  usage  is  claimed;,  as  when  it  has  been  established 
it  becomes  the  law  of  all  cases  under  similar  circumstances.  The 
principles  of  law  relative  to  usage  are  settled  in  1  Gallison's  Rep. 
444.  Collings  &  Co.  vs.  Hope,  3  Wash.  Cir.  Court  Rep.  149. 

It  cannot  be  contended  that  the  building  could  be  recovered  by 
the  defendant,  upon  the  principles  which  Courts  have  established  in 
favour  of  trade.  No  case  can  be  found,  in  which  a  building  fixed 
to  the  freehold  was  allowed  to  be  taken  away.  All  the  adjudged 
cases  go  to  the  extent  of  permitting  instruments  and  machinery  used 
for  the  purposes  of  trade  to  be  carried  away,  but  nothing  more. 
The  freehold  is  never  to  be  injured,  and  must  always  be  left  in  the 
condition  it  was  when  the  lease  commenced.  Cited  3  Ilast,  35. 
Woodfall's  Landlord  and  Tenant,  223.  This  building  was  erected 
for  the  accommodation  of  the  family  of  the  defendant  It  could  not 
therefore  be  considered  as  required  foic  the  trade  of  the  defendant; 
nor  was  it  appropriated  to  a  particular  trade ;  the  defendant  being  a 
carpenter,  and  al^o  employing  himself  in  vending  milk. 

Mr.  Barrett  and  Mr.  Jones,  for  the  defendant,  argued. 

1.  That  independent  of  the  benefit  from  the  usage,  which  was  set 
up  as  matter  of  defence;  the  buildings  removed  from  the  premises 
were  erected  and  used  by  the  tenant  for  the  purposes  of  his  trade, 
and  he  had  therefore  a  right  to  remove  them  under  the  general  law 
of  landlord. 

2.  The  usage  of  the  city  of  Washington  which  was  fully  proved, 
recognises  the  right  of  tenants  to  remove  buildings  put  up  by  them, 
on  lots  which  before  the  lease  were  in  an  unimproved  state. 

3.  The  instructions  given  by  the  Court,  and  their  refusal  *to  rm-^^i 
instruct  the  jury  as  required  by  the  counsel  for  the  plaintiffs  ^ 
were  correct. 

In  support  of  the  first  point,  were  cited  1  H.  Bl.  258.  2  East,  88. 
Elwes  vs.  Maw,  3  East,  37.     7  Johns.  227.     20  Johns.  30. 

In  the  English  cases  a  distinction  is  taken  between  fixtures  on 
buildings  for  agricuTtural  purposes  and  those  for  trade.    This  dis* 
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Unction  upon  a  fair  view  of  those  cases  cannot  be  sustained, 
principles  which  have  always  been  applied  in  those  cases  to  trade, 
may  be  as  well  applied  to  agriculture.  Ini  the  city  of  Washington, 
where  there  is  and  for  a  long  period  will  be  a  large  space  upon  which 
no  byildings  will  be  placed,  the  application  of  more  Uberal  principles 
than  those  found  in  the  English  cases  is  proper  and  necessary. 
Cited  Wtlodfall's  Landlord  and  Tenant,  224.  BuUer's  Nisi  Prius,  34. 
2.  a.  The  Court  properly  submitted  the  question  of  usage  to  the 
jury.  It  was  regularly  a  question  for  them.  Had  the  Court  pre- 
scribed a  rule  which  would  have  taken  from  the  jury  the  question 
of  usage,  it  would  have  been  error ;  but  here  whether  the  xisage 
was  proved  waa  submitted  apd  correcdy. 

Mr.  Justice  Stort  delivered  the  opinion  of  the  Court 

Thia  is  a  writ  of  error  to  the  Circuit  Court  of  th^  District  of  Co 
lumbia,  sitting  for  the  county  of  Washington. 

The  original  was  an  action  on  the  case  brought  by  the  plaintiffs 
in  error  against  the  defendant  for  waste  committed. by  him,  while 
tenant  of  the  plaintiffs,  to  their  reversionary  interest,  by  pulling 
down  and  removing  from  the  demised  premises  a  messuage  or 
dwelling-house  erected  thereon  and  attached  to  the  freehold.  The 
cause  was  tried  upon  the  general  issue,  and.  a  verdict  found  for  the 
defendant,  upon  which  a  judgment  passed  in  his  favour ;  and  the 
object  of  the  present  writ  of  error  is  to  revise  that  judgment. 

By  the  bill  of  exceptions,  filed  at  the  trial,  it  appeared  that' the 
plamtiffs  in  1620  demised  to  the  defendant,  for  seven  years,  a  vacant 
lot  in  the  city  of  Washington,  at  the  yearly  rent  of  one  hundred  and 
twelve  dollars  and  fifty  cents,  with  a  clau^  in  the  lease  that  the  de- 
*1421  ^^"^^^^  should  have  a  right  to  purchase  the  same  at  any  *time 
^  during  the  term  for  one  thousand  eight  hundred  and  seventy- 
five  dollars.  After  the  defendant  had  taken  possession  of  the  lot,  he 
erected  thereon  a  wooden  dwelling-house,  two  stories  high  in  front, 
with  a  shed  of  one  story,  a  cellar  of  stone  or  brick  foundation  and  a 
brick  chimney.  The  defendant  and  his  family  dwelt  in  the  house 
from  its  erection  until  near  the  expiration  of  the  lease,  when  he  took 
the  same  dowil  and  removed  all  the  materials  from  the  lot.  The  de- 
fendant was  a  carpenter  by  trade ;  and  he  gave  evidence,  that  upon 
obtaining  the  lease  he  erected  the  building  above  mentioned,  with  a 
view  to  carry  on  the  business  of  a  dairyman,  and  for  the  residence 
of  his  family  and  servants  engaged  in  his  said  business ;  and  that 
the  cellar,  in  which  there  was  a  spring,  was  made  and  exclusively 
used  for  a  milk  cellar,  in  which  the  utensils  of  his  said  business  were 
kept  and  scalded,  and  washed  and^used ;  and  that  feed  was  kept  iu 
the  upper  part  of  the  house,  which  was  also  occupied  as  a  dwelling 
for  his  family.  That  the  defendant  had  his  tools  as  a  carpenter,  and 
two  apprentices  in  the  house,  and  a  work-bench  out  of  doors ;  and 
carpenter's  work  was  done  in  the  house,  which  was  in  a  rough  im- 
finished  state,  and  made  partly  of  old  materials.  That  he  also  erected 
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on  the  lot  a  stable  for  his  cows  of  plank  and  timber  fixed  upon  posts 
fastened  into  the  ground,  which  stable  he  ;remoyed  with  the  house 
before  the  expiration  of  his  lease. 

Upon  this  evidence,  the  counsel  for  the  plaintiffs  prayed  for  an  in*- 
struction,  that  if  the  jury  should  believe  the  same  to  be  true,  the  de- 
fendant was  not  justified  in  removing  the  said  house  from  the 
premises ;  and  that  he  was  liable  to  the  plaintiffs  in  this  action. 
This  instruction  the  Court  refused  to  give ;  and  the  refuel  consti- 
tutes his  first  exception. 

The  defendant  farther  offered  evidence  to  prove,  that  a  usage  and 
custom  existed  in  the  city  of  Wetshington,  which  authorized  a  tenant 
to  remove  any  building  which  he  might  erect  upon  rented  premises, 
provided  he  did  it  before  the  expiration  of  the  term.  The  plaintiffs 
objected  to  this  evidence ;  but  the  Court  admitted  it  This  consti- 
tutes the  second  exception. 

Testimony  was  then  introduced  on  this  point,  and  after  *the  rmiAo 
examination  of  the  witnesses  by  the  defendant,  the  plain-  > 
tiffs  prayed  the  Court  to  instruct  the  jury  that  the  evidence  was 
not  competent  to  establish  the  fact,  that  a  general  usage  had 
existed  or  did  exist  in  the  city  of  Washington,  which  authorized  a 
tenant  to  remove  such  a  house  as  that  erected  by  the  tenant  in  this 
case ;  nor  was  it  competent  for  the  jury  to  infer  from  the  said  evi- 
dence that  such  a  usage  had  existed.  The  Court  refused  to  give 
this  instruction,  and  this  constitutes  the  third  exception. 

The  counsel  for  the  plaintiffs  then  introduced  witnesses  to  dis- 
prove the  usage ;  and  after  their  testimony  was  given,  he  prayed  the 
Court  to  instruct  the  jury,  that  upon  the  evidence  given  as  aforesaid 
in  this  case,  it  is  not  competent  for  them  to  find  a  usage  or  custom 
of  the  place  by  which  the  defendant  could  be  justified  in  removing 
the  house  in  question;  and  there  being  no  such  usage,  the  plain- 
tiffs are  entitled  to  a  verdict  for  the  value  of  the  house,  which  the 
defendant  pulled  down  and  ^troyed.  The  Court  was  divided  and 
did  not  give  the  instruction  so  prayed;  and  this  constitutes  the  fourth 
exception. 

The  first  exception  raises  the  important  question,  what  fixtures 
erected  by  a  tenant  during  his  term  are  removable  by  him  ? 

The  general  rule  of  the  common  law  certainly  is,  that  whatever 
is  once  annexed  to  the  freehold  becomes  part  of  it,  and  cannot  after- 
wards be  removed,  except  by  him  who  is  entitled  to  the  inheritance. 
The  rule,  however,  never  was,  at  least  as  far  back  as  we  can  trace 
it  in  the  books,  inflexible,  and  without  exceptions.  It  was  construed 
most  strictly  between  executor  and  heir  in  favour  of  the  latter; 
more  liberally  between  tenant  for  life  or  in  tail,  and  remainderman 
or  reversioner,  in  favour  of  the  former;  and  with  much  greater 
latitude  between  landlord  and  tenant,  in  favour  of  the  tenant.  But 
an  exception  of  a  much  broader  cast,  and  whose  origin  may  be 
traced  almost  as  high  as  the  rule  itself,  is  of  fixtures  erected  for  the 
1)urposes  of  trade.  Upon  principles  of  public  policy,  and  to  encou- 
r^c  trade  and  manufactures,  fixtures  which  were  erected  to  carry 
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on  such  business  were  allowed  to  be  removed  by  the  tenant  during 
*1441         *term,  and  were  deemed  personalty  for  many  other  pur- 

^  poses.  The  principal  cases  are  collected  and  reviewed  by 
Lord  Eilenborough  in  delivering  the  opinion  of  the  Court  in  Elwes 
vs.  Maw,  3  East's  R.  38 ;  and  it  seems  unnecessary  to  do  more  than 
to  refer  to  that  case  for  a  full  summary  of  the  general  doctrine  and 
its  admitted  exceptions  in  England.  The  Court  there  decided,  that 
in  the  cane  of  landlord  and  tenant,  there  had  been  no  relaxation  of 
the  general  rule  in  cases  of  erections,  solely  for  agricultural  pur- 
poses^ however  beneficial  or  important  they  might  be  as  improve- 
ments of  the  estate.  Being  once  annexed  to  the  freehold  by  the 
tenant,  they  became  a  part  of  the  realty,  and  could  never  after- 
wards be  severed  by  the  tenant.  The  distinction  is  certainly  a  nice 
one  between  fixtures  for  the  purposes  of  trade,  and  fixtures  for 
agricultural  purposes ;  at  least  in  those  cases  where  the  sale  of  the 
produce  constitutes  the  principal  object  of  the  tenant,  and  the  erec- 
tions are  for  the  purpose  of  such  a  beneficial  enjoyment  of  the  estate. 
But  that  point  is  not  now  before  us ;  and  it  is  unnecessary  to  consi- 
der what  the  true  doctrine  is  or  ought  to  be  on  this  subject.  How 
ever  well  settled  it  may  now  be  in  England,  it  cannot  escape  remark 
that  learned  judges  at  different  periods  in  that  country  have  entei 
tained  different  opinions  upon  it,  down  to  the  very  dstte  of  the  de 
cision  in  Elwes  vs.  Maw,  3  East's  R.  38. 

The  common  law  of  England  is  not  tQ  be  taken  in  all  respects  to 
be  that  of  America.  Our  ancestors  brought  with  them  its  general 
principles,  and  claimed  it  us  their  birthright ;  but  they  brought  with 
them  and  adopted  only  that  portion  which  was  applicable  to  their 
situation.  There  could  be  little  or  no  reason  for  doubting,  that  the 
general  doctrine  as  to  things  annexed  to  the  freehold,  so  far  as  it  re- 
spects heirs  and  executors,  was  adopted  by  them.  The  question 
could  arise  only  between  different  claimants  under  the  same  ances- 
tor, and  no  general  policy  could  be  sufeerved,  by  withdrawing  from 
the  heir  those  things,  which  his  ancestor  had  chosen  to  leave  an- 
nexed to  the  inheritance.  But,  between  landlord  and  tenant,  it  is  not 
so  clear  that  the  rigid  rule  of  the  common  law,  at  least  as  it  is  ex- 
*I451  P^^^^^^  ^  ^  East,  38,  *was  so  applicable  to  their  situation, 

^  as  to  give  rise  to  necessary  presumption  in  its  favour.  The 
country  was  a  wilderness,  and  the  universal  policy  was  to  procure  its 
cultivation  and  improvement.  The  owner  of  the  soil,as  well  as  the 
public,  had  every  motive  to  encourage  the  tenant  to  devote  himself 
to  agriculture,  and  to  favour  any  erections  which  should  aid  this 
result ;  yet,  in  the  comparative  poverty  of  the  country,  what  tenant 
could  afford  to  erect  fixtures  of  much  expense  or  value,  if  he  was  to 
lose  his  whole  interest  therein  by  the  very  act  of  erection  ?  His  ca- 
bin or  log-hut,  however  necessary  for  any  improvement  of  the  soil 
would  cease  to  be  his  the  moment  it  was  finished.  It  might,  there- 
fore, deserve  consideration,  whether,  in  case  the  doctrine  were  not 
previously  adopted  in  a  state  by  some  authoritative  practice  or  ad- 
judication, it  ought  to  be  assumed  by  this  Court  as  a  part  of  the 
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jurisprudence  of  such  state,  upon  the  mere  footing  of  its  existence 
in  the  coihmon  law.  At  present,  it  is  unnecessary  to  say  more,  than 
that  we  give  no  opinion  on  this  question.  The  case,  which  has  been 
argued  at  the  bar  may  well  be  disposed  of  without  any  discussion 
of  it. 

It  has  been  already  stated,  that  the  exception  of  buildings  and 
other  jBlxtures,  for  the  purpose  of  carrying  on  a  trade  or  manufac- 
ture, is  of  very  ancient  date,  and  was  recognised  almost  am  early  as 
the  rule  itself.  The  very  point  was  decided  in  ^0  Henry  VII.  13,  a. 
and  b.,  where  it  was  laid  down,  that  if  a  lessee  for  years  made  a 
furnace  for  his  advantage,  or  a  dyer  made  his  vats  or  vessels  to  oc- 
cupy his  occupation,  during  the  term,  he  may  afterwards  remove 
them.  That  doctrine  was  recognised  by  Lord  Holt,  in  Poole's  case, 
1  Salk.  368,  in  favour  of  a  soap-boiler, who  was  tenant  for  years. 
He  held  that  the  party  might  well  remove  the  vats  he  set  up  in  re- 
lation to  trade ;  and  that  he  might  do  it  by  the  common  law  (and 
not  by  virtue  of  any  custom)  in  favour  of  trade,  and  to  encourage 
industry.  In  Lawton  vs*  Lawton,  3  Atk.  R.  13,  the  same  doctrine 
was  held  in  the  case  of  a  fire  engine,  set  up  to  work  a  colliery  by  a 
tenant  for  life.  Lord  Hardwicke  there  said,  that  since  the  time  of 
Henry  the  Seventh,  the  general  ground  the  Courts  have  gone  upon 
of  relaxing  the  strict  construction  of  law  is,  that  it  is  for  thd 
^benefit  of  the  public  to  encourage  tenants  for  life  to  do  what  r^i^^ 
is  advantageous  to  the  estate  during  the  term.  He  added,  ^ 
^K)ne  reason  which  weighs  with  me  is,  its  being  a  mixed  case,  be- 
tween enjoying  the  profits  of  the  land,  and  carrying  on  a  species  of 
trade ;  and  in  considering  it  in  this  light,  it  comes  very  near  the  in- 
stances in  brewhouses,  &c.  of  furnaces  and  coppers."  The  csise  too 
of  a  cider  mill,  between  the  executor  and  heir,  &c.,  is  extremely 
strong,  for  though  cider  is  a  part  of  the  profits  of  the  real  estate,  yet, 
it  was  held  by  Lord  Chief  Baron  Comyns,  a  very  able  common  law- 
yer, that  the  cider  mill  was  personal  estate,  notwithstanding,  and 
that  it  should  go  to  the  executor.  It  does  not  differ  it,  in  my  opi- 
nion, whether  the  shed  be  made  of  brick  or  wood,  for  it  is  only  in- 
tended to  cover  it  from  the  weather  and  other  inconveniences.''  In 
Penton  vs.  Robart,  2  East,  68,  it  was  further  decided  that  a  tenant 
might  remove  his  fixtures  for  trade,  even  after  the  expiration  of  his 
term,  if  he  yet  remained  in  possession ;  and  Lord  Eenyon  recognised 
the  doctrine  in  its  most  liberal  extent. 

It  has  been  suggested  at  the  bar,  that  this  exception  in  favour  of 
trade  has  never  been  applied  to  cases  like  that  before  the  Court, 
where  a  large  house  has  been  built  and  used  in  part  as  a  family  re- 
sidence. But  the  question,  whether  removable  or  not,  does  not  de- 
pend upon  the  form  or  size  of  the  building,  whether  it  has  a  brick 
foundation  or  not,  or  is  one  or  two  stories  high,  or  has  a  brick  or 
other  chimney.  The  sole  question  is,  whether  it  is  designed  for 
purposes  of  trade  or  not.  A  tenant  may  erect  a  large  as  well  as  a 
small  messuage,  or  a  soap  boilery  of  one  or  two  stories  high,  and 
on  whatever  foundations  he  may  choose.    In  Lawton  vs.  Lawton« 
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3  Atk.  R.  13,  Lord  Hardwicke  said  (as  we  have  already  seen)  that 
it  made  no  difference  whether  the  shed  of  the  engine  be  made  of 
brick  or  stone.  In  Penton  vs.  Robart,  2  East's  R.  88,  the  building 
had  a  brick  foundation,  let  into  the  ground,  with  a  chimney  belong- 
ing to  it,  upon  which  there  was  a  superstructure  of  wood.  Yet  the 
Court  thought  the  building  retnovable.  In  Elwes  vs.  Maw,  3  East's 
R.  37,  Lord  EUenborough  expressly  stated,  that  there  was  no  differ- 
^1477  ^^^^  between  the  building  covering  any  fixed  engine,  *uten- 
-'  sils,  and  the  latter.  The  on^  point  is,  whether  it  is  accessary 
to  carrying  on  the  trade  or  not  If  bona  fide  intended  for  this  pur- 
pose, it  falls  within  the  exception  in  favour  of  trade.  The  case  of 
the  Dutch  bams,  before  Lord  Eenyon,*  is  to  the  same  effect 

Then,as  to  the  residence  of  the  family  in  the  house,  this  resolves 
itself  into  the  same  consideration.  If  the  house  were  built  principally 
for  a  dwelling-house  for  the  family,  independently  of  carrying  on 
the  trade,  then  it  woujd  doubtless  be  deemed  a  fixture,  falling  un- 
der the  general  rule,  and  immovable.  But  if  the  residence  of  the 
family  were  merely  an  accessory  for  the  more  beneficial  exercise  of 
the  trade,  and  with  a  view  to  superior  accommodation  in  this  parti- 
cular, then  it  is  within  the  exception.  There  are  many  trades,which 
cannot  be  carried  on  well,  without 'the  presence  of  many  persons  by 
night  as  well  as  by  day.  It  is  so  in  some  valuable  manufiictories. 
It  is  not  unusual  for  persons  employed  in  a  bakery  to  sleep  in  the 
same  building.  Now,what  was  the  evidence  in  the  present  case? 
It  was,  <<  that  the  defendant  erected  the  building  before-  mentioned, 
with  a  view  to  carry  on  the  business  of  a  dairyman,  and  for  the 
residence  of  his  fiunily  and  servants  engaged  in  that  business." 
The  residence  of  the  fiimily  was  then  angary  to  the  dairy ;  it  was 
for  the  accommodation  and  beneficial  operations  of  this  trade. 

Surely  it  cannot  be  doubted,  that  in  a  business  of  this  nature,  the 
immediate  presence  of  the  fiunily  and  servants  was,  or  might  be  of 
very  great  utility  and  importance.  The  defendant  was  also  a  car- 
penter, and  carried  on  his  business,  as  such,  in  the  same  building. 
It  is  no  objecti(M)  that  he  carried  on  two  trades  instead  of  one. 
There  is  not  the  slightest  evidence  of  this  one  being  a  mere  cover  or 
evasion  to  conceal  another,  which  was  the  principsd  design ;  and, 
unless  we  were  prepared  to  say  (which  we  are  not)  that  the  mere 
fact^that  the  house  was  used  for  a  dwelling4iouse,  as  well  as  for  a 
trade,  superseded  the  exception  in  favour  of  the  latter,  there  is  no 
ground  to  declare  that  the  tenant  was  not  entitled  to  remove  it  At 
*1481  ™^^^'  ^^  would  be  deemed  only  a  mixed  *case,  analogous  in 
^  principle  to  those  before  Lord  Chief  Baron  Comyns  and  Lord 
Hardwicke ;  and  therefore  entitled  to  the  benefit  of  the  exception. 
The  case  of  Holmes  vs.  Tremper,  20  Johns.  R.  29,  proceeds  upon 
principles  equally  liberal ;  and  it  is  quite  certain  that  the  Supreme 
Court  of  New  York  were  not  prepared  at  that  time  to  adopt  the 
doctrine  of  Elwes  vs.  Maw,  in  respect  to  erections  for  agricultural 

*  Dean  «§.  AlUley,  8  Esp.  Rep.  1 1.   Woodfall'i  I^mdloid  and  Tenant,  21 9. 
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purposes.    In  our  opinion,  the  Circuit  Court  was  right  in  refusing 
the  first  instruction. 

The  second  exception  proceeds  upon  the  ground,that  it  was  not 
competent  to  establish  a  usage  and  custom  in  the  city  of  Washing- 
ton for  tenants  to  make  such  removals  of  buildings  during  their 
term.  We  can  perceive  no  objection  to  such  proof.  Every  demise 
between  landlord  and  tenant  in  respect  to  maiters^in  which  the  par- 
ties are  silent,  may  be  fairly  open  to  explanation  by  the  general 
usage  and  custom  of  the  country  or  of  the  district  where  the  land 
lies.  Every  person  under  such  circumstances  is  supposed  to  be 
conusant  of  tne  custom,  and  to  contract  with  a  tacit  reference  to  it. 
Cases  of  this  sort  are  £smiiliar  in  the  books ;  as,  for  instance,  to  prove 
the  right  of  a  tenant  to  an  away-going  crop.t  In  the  very  class  of 
cases  now  before  the  Court  the  custom  of  the  country  has  been  ad- 
mitted to  decide  the  right  of  the  tenant  to  remove  fixtures.;  The 
case  before  Lord  Chief  Justice  Treby  turned  upon  that  point.§ 

The  third  exception  turns  upon  the  consideration,  whether  the 
parol  testimony  was  competent  to  establish  such  a  usage  and  cus- 
tom. Competent  it  certainly  was,  if  by  competent  is  meant  that  it 
was  admissible  to  go  to  the  jury.  Whether  it  was  such  as  ought  to 
have  satisfied  their  minds  on  the  matter  of  fact  was  solely  for  their 
consideration,  open  indeed  to  such  commentary  and  observation,as 
the  Court  might  think  proper  in  its  discretion  to  lay  before  them  for 
their  aid  and  guidance.  We  cannot  say,that  they  were  not  at  li- 
berty, by  the  principlesof  law,  to  infer  from  the  evidence  the  existence 
of  the  usage.  The  evidence  might  be  somewhat  loose  *and  r*iAn 
indeterminate,  and  so  be  urged  with  more  or  less  effect  upon  '- 
their  judgment ;  but  in  a  legal  sense  it  was  within  their  own  pro- 
vince to  weigh  it  as  proof  or  as  usage. 

The  last  exception  professes  to  call  upon  the  Court  to  institute  a 
comparison  between  the  testimony  introduced  by  the  plaintiff  and 
that  introduced  by  the  defendant  against  and  for  the  usage.  It  re- 
quires from  the  Court  a  decision  upon  its  relative  weight  and  credi- 
bility, which  the  Court  were  not  justified  in  giving  to  Sie  jury  in  the 
shape  of  a  positive  instruction* 

Upon  the  whole,  in  our  judgment  there  is  no  error  in  the  judg- 
ment of  the  Circuit  Court ;  and  it  \s  affirmed  with  costs. 

This  cause  came  on  to  be  heard  on  a  transcript  of  the  record  from 
the  Circuit  Court  of  the  United  States  for  the  district  of  Columbia, 
holden  in  and  for  the  county  of  Washington,  and  was  argued  by 
counsel.  On  consideration  whereof,  it  is  the  opinion  of  this  Court, 
that  there  is  no  error  in  the  judgment  of  the  said  Circuit  Court. 
Whereupon  it  is  considered,  ordered,  and  a4i^^S®d  ^Y  this  Court, 
that  the  judgment  of  the  Circuit  Court  in  this  cause  be,  and  the 
samn  is  hereby,  affirmed,  with  costs. 

f  2  Steilde  on  Evidenee,  part  W.  p.  453 
t  Wood&li*8  Landlord  and  Tenant,  SIS. 
§  BoUer'a  Nia  Pritis,  34. 
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^Robert  Botce,  Plaiittiff  in  brbor,  t;^.  Paul  Anderson,  Dx 

FXNDANT   IN  ERROR. 

The  law  regolatiiig  die  neponaibilily  of  common  caniefi,  does  not  apply  to  the  caae  of  car 
rying  intelligent  beings,  such  as  negroes.  The  carrier  has  not,  and  cannot  have  over  then 
the  same  abeolute  control  that  he  has  over  inanimate  matter.  In  the  natare  of  things, 
and  in  dieir  character,  thcj  resemble  passengers,  and  not  packages  of  goods.  It  would 
scjem  reasonable,  therefore,  that  the  responsibili^  of  the  carrier  should  be  measured  by 
the  law  which  is  applicable  to  passengeiS)  rather  than  by  that  which  is  a(^UcabU  to  the 
carriage  of  common  goods.  [155] 

The  law  applicable  to  common  carriers  is  one  of  great  rigour.  Though  to  the  extent  to 
which  it  has  been  carried,  and  in  the  cases  to  whiu^  it  has  been  applied,  its  aeotmitj  and 
its  policy  are  HfPf**^ ;  yet  it  onafjbi  not  to  be  carried  further  or  applied  to  new  eases.  It 
has  not  been  applied  to  tiring  men,  and  it  ought  not  to  be.  [155] 

The  ancient  rule  of  the  law  of  carriers,  that  the  career  b  liaUe  only  fiir  ordinary  neglect 
does  not  apply  to  the  oonveyanoe  of  slaTes.  [156] 

WRIT  of  error  to  the  Circuit  Court  of  Kentucky. 

The  case  was  submitted  to  the  Court,  on  the  part  of  the  counsel 
for  the  plaintiff  in  error,  Mr.  Rowan,  upon  the  following  brief. 

This  was  an  action  in  the  Court  below  against  defendants  in  error, 
owners  of  the  steamboat  Washington,  to  recover  from  them  the 
value  of  four  slaves,  the  property  of  the  plaintiff,  who,  he  alleged, 
were  delivered  to  the  commandants  of  said  boat,  to  be  carried  there- 
on, and  who,  he  alleged,  were  drowned  by  the  carelessness,  negli- 
gence, neglect  or  mismanagement  of  the  captain  and  commandants 
of  the  said  steamboat. 

The  declaration  contained  two  counts,  which  are  in  the  ordinarv 
form. 

Plea  not  guilty,  and  joinder  in  the  usual  form. 

Upon  the  trial  of  the  cause,  the  following  bill  of  ^exceptions  was 
signed  by  the  judges,  viz.  ^  Be  it  remembered,  that  at  the  trial  of 
this  cause,  the  plaintiff  gave  evidence,  conducing  to  prove  that  the 
defendants  were  owners  of  the  steamboat  Washington.  That  the 
said  boat  Washington  by  them  was  used,  and  employed,  on  the 
Mississippi  and  Ohio  rivers,  as  a  common  carrier  of  property  and 
passengers,  for  freight  and  reward.  That  the  steamboat  Teche,  in 
*1511  '^^^^'^^^S  ^h®  Mississippi,  with  the  plaintiffs  agent,  and 
^  the  negroes  mentioned  in  the  declaration,  and  others  on 
board,  was  blown  up,  and  set  on  fire,  and  the  passengers  escaped 
from  the  burning  Teche  to  the  shore,  about  six  miles  below  Natchez. 
That  the  steamboat  Washington  was  ascending  the  Mississippi,  and 
passed  the  burning  Teche,  and  when  she  came  opposite  to  them, 
the  plaintiff's  agent,  the  negroes,  and  others  who  had  escaped  from 
the  Teche,  were  on  shore ;  the  agent  of  the  plaintiff,  with  the  ne- 
groes belonging  to  the  plaintiff,  was  received  into  the  yawl  belong- 
ing to  the  defendants,  a  tender  to  the  steamboat,  for  the  purpose  of 
conveying  the  negroes  from  the  shore  on  the  Mississippi  to  the 
Steamboat,  to  be  put  on  board  the  steamboat,  and  that  the  yawl 
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was  upset,  the  negroes  in  the  declaration  mentioned,  were  drowned; 
and  evidence  conducing  to  show  that  the  yawl  was  upset  by  ill  and 
imprudent  management,  in  putting  the  steamboat  in  motion  as  the  / 
yawl  approached,  and  before  the  passengers  were  on  board  the 
steamboat 

The  defendants  on  their  part  gave  evidence  conducing  to  show 
that  these  negroes  and  other  persons,  to  the  number  of  sixteen,  had 
been  passengers  on  board  the  steamboat  Teche,  which  had  taken 
fire,  and  the  passengers  had  been  put  on  shore  about  six  miles  below 
Natchez,  from  said  Teche,  in  her  distress.  That  these  passengers, 
including  the  negroes,  were  taken  into  the  yawl  of  the  steamboat 
Washington,  from  their  distress,  so  as  aforesaid,  from  motives  of 
humanity,  and  without  any  view  ta  reward,  at  the  request  of  Cap- 
tain Campbell,  commanding  the  Teche,  or  of  the  agent  of  the  plain- 
tiff. That  there  was  no  agreement  for  hire,  reward,  or  freight: 
none  was  charged  or  received.  That  it  was  the  custom  of  steam- 
boats in  the  river  not  to  claim  passage  money  or  reward  in  such 
cas^s,  from  persons  who  were  in  distress,  and  unable  to  pay.  And 
to  repel  the  evidence  of  plaintiff,  as  to  negligence,  it  appeared  that 
there  was  no  contract  in  this  case,  between  the  agent  of  the  plain- 
tiff and  the  owners  or  officer  of  the  steamboat,  about  reward;  but 
the  yawl  was  sent  to  shore  and  the  passengers  taken  in,  without 
any  contract,  or  conversation  about  the  carriage,  or  about  any 
reward. 

*The  steamboat  Teche  when  she  took  fire  was  descending,  r«|  ^o 
The  steamboat  Washington  was  ascending.  L  ao» 

Upon  this  evidence  the  plaintiff  moved  the  Court  to  instruct  the  "* 
jury, 

1.  That  if  they  find,  firom  the  evidence,  that  the  defendants  were 
owners  of  the  steamboat,  and  by  themselves,  their  officer,  or  ser- 
vants of  the  boat,  did  actually  receive  into  their  yawl  the  negroes 
of  the  plaintiff,  to  be  carried  from  shore  on  board  the  steamboat, 
they  are  responsible  for  neglect  and  imprudent  management,  not- 
withstanding no  reward,  or  hire,  or  freight,  or  wages,  were  to  have 
been  paid  by  Boyce  to  defendants. 

2.  That  if  they  find  from  the  evidence,  that  the  steamboat  Wash- 
ington was  owned  by  defendants,  and  used  by  them,  on  the  river, 
as  a  common  carrier,  for  wages  and  freight,  and  that  the  slaves  of 
plaintiff  were  actually  received  by  the  agents  and  servants  of  the 
defendants,  on  board  of  the  yawl,  of  and  belonging  to  the  defend- 
ants as  a  tender  of  the  steamboat,  to  be  carried  from  the  land,  and 
put  on  board  the  steamboat,  to  be  therein  carried  and  transported, 
that  the  defendants  were  bound  to  the  most  skilful  and  careful  ma- 
nagement ;  and  if  the  slaves  were  drowned  in  consequence  of  any 
omission  of  such  skilful  and  careful  management  by  the  agents  and 
servants  in  the  conduct  and  navigation  of  the  boat  and  tender,  the 
defendants  are  answerable  to  the  plaintiff  for  the  value  of  the 
slaves. 

3.  That  if  the  jury  believe  the  evidence  in  this  case,  the  defend- 

119 


15ft  SUPREME  COURT. 

[Boyoe  m.  Andtnoo.] 

ant9  woald  have  had  a  legal  right  to  demand  a  reasonable  compen- 
sation for  their  undertaking  to  transport  said  slaves  on  board  their 
boat;  and  their  afterwards  waiving,  or  declining  that  right,  from 
motives  of  humanity,  or  any  other  motive,  does  not  change  or 
diminish  their  legal  responsibility  as  common  carriers  for  hire  or  re- 
ward. 

The  defendants  moved  the  Court,  <'  to  instruct  the  jury  that,  if 
they  find  from  the  evidence  that  the  slaves  in  controversy  were 
taken  on  board  of  the  yawl  at  the  instance  and  in  piursuance  of 
the  request  of  the  captain  of  the  Teche,  from  motives  of  humanity 
and  courtesy  alone,  lliat  the  defendants  are  not  liable,  unless  they 
*1531  ^'^^  ^  ^^  opinion  that  the  slaves  were  lost  through  the 
-'  gross  neglect  of  the  captain  of  the  steamboat,  or  the  other 
servants  or  agents  of  the  defendants.'' 

The  Court  gave  the  first  instruction  moved  by  the  plaintiflT,  with 
this  qualification,  <<  that  gross  negligence  or  undcilful  conduct  was 
required  to  charge  the  defendants."  The  second  and  third  instruc- 
tion moved  by  the  plaintiff,  the  Court  refused  to  give,  and  instructed 
the  jury,  <^  that  the  doctrine  of  common  carriers  did  not  apply  to  the 
case  of  carrying  intelligent  beings,  sQch  as  negroes;  but  that  the  de* 
fendants  were  chargeable  for  negligence,  or  unskilful  conduct." 
The  Court  gave  the  instructions  asked  for  by  the  defendants. 

It  is  believed  and  alleged,  that  the  Court  erred  in  refusing  to  give 
the  instructions  required  by  plaintiff,  and  in  giving  those  required 
by  defendants ;  and  especially  in  instructing  the  jury  that  the  doc- 
trine of  common  carriers  did  not  apply  to  the  case. 

The  counsel  for  the  defendants  in  error,  Mr.  Bates,  stated,  that 
the  question  in  the  cause  was,  whether  the  law  of  carriers  applies  to 
the  transportation  or  conveyance  of  slaves. 

He  contended,  that  in  all  its  principles  the  law  did  not  and  could 
not  extend.  The  ,care  which  might  be  exercised  over  inanimate 
property,  which  could  be  disposed  of  for  its  security  at  the  will  of 
the  carrier,  was  not  to  be  exercised  on  human  beings,  with  the 
powers  and  rights  of  locomotion,  and  of  self-preservation  by  differ- 
ent means  from  those  which  were  enjoined  on  the  carriers  of  mer- 
chandise. The  responsibility  of  the  carrier  of  slaves  must  therefore 
be  limited. 

Under  the  Roman  law  the  condition  of  slaves  was  essentially 
different  from  that  of  slaves  here*  In  Rome  the  power  of  life  and 
death  was  vested  in  the  master.  Here  slaves  have  rights  secured 
to  them ;  they  are  protected  by  law  to  a  certain  extent  from  per- 
sonal violence,  their  lives  are  under  the  guardianship  of  the  law ; 
and  they  have  even  some  political  power,  as  they  are  enumerated  in 
the  represented  popukition  of  the  United  States.  Slaves  are  here  in 
a  mixed  character. 

The  general  doctrine  of  the  law  of  carriers  will  not  therefore 
^1541  **PP'y  ^^  them  ;  but  those  principles  which  by  that  law  im- 
-'  pose  obligations  on  the  carrier  not  to  suffer  or  commit  gross 
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negligence  do  apply.  The  &ct8  in  this  case  do  not  establish  gross 
negligence,  and  as  the. carriers  of  the  boat  were  not  bound  for  <^  the 
most  skilful  care/'  but  only  for  ^<  usual  care/'  the  plaintiff  in  error 
has  no  case. 

The  proposition  in  the  second  instruction  is,  that  the  owners  of 
the  steamboat  Washington  might  have  received  a  compensation  for 
carrying  the  slaves  from  the  shore  to  the  boat  It  is  contended 
that  there  was  no  contract,  and  Lord  Munsfield  has  said,  that  no 
compensation  is  due  for  a  voluntary  courtesy.  Upon  the  Mississippi 
no  compensation  is  ever  given  for  carriage  from  the  shore  to  the 
boat ;  and  in  this  case,  the  obligsftions  of  humanity  alone  prompted 
those  acts,  from  which  the  plaintiffs  demand  pf  this  Court  that  the 
owners  of  the  .Washington  shall  be  made  liable  for  the  slaves  lost  by 
the  performance  of  gratuitous  kindness.  Such  a  deciaion  would  be 
against  policy  as  weU  as  against  justice. 

Mr.  Chief  Justice  Mabshall  delivered  the  opinion  of  the  Court 

This  was  an  action  brought  in  the  Court  of  the  United  States,  for 
the  seventh  Circuit  and  district  of  Kentucky,  against  the  defendants, 
owners,  &£.  . 

There  being  no  special  contract  between  the  parties  in  this  case, 
the  principal  question  arises  on  the  opinion  expressed  by  the  Court, 
^  that  the  doctrine  of  conunon  carriers  does  not  apply  to  the  case  of 
carrying  intelligent  beings,  such  as  negroes." 

That  doctrine  is,  that  the  carrier  is  responsible  fqr  every  loss  which 
is  not  produced  by  inevitable  accident  It  has  been  pressed  beyond 
the  general  principles  which  govern  the  law  of  bailment,  by  con- 
siderations of  policy.  Can  a  sound  distinction  be  taken  between  a 
human  being  in  whose  person  another  has  an  interest,  and  inani- 
mate property? 

A  slave  has  volition,  and  has  feelings  which  cannot  be  entirely 
disregarded.  These  properties  cannot  be  overlooked  in  conveying 
him  from  place  to  place.  He  cannot  be  stowed  away  as  a  common 
package.  Not  only  does  ^humanity  forbid  this  proceeding,  rv^e^ 
but  it  might  endanger  his  life  or  health.  Consequently  this  '- 
rigorous  mode  of  proceeding  cannot  safely  be  adopted,  unless  stipu- 
lated for  by  special  contract  Being  left  at  liberty,  he  may  escape. 
The  carrier  has  not,  and  cannot  have,  the  same  absolute  control 
ovet  him  that  he  has  over  inanimate  matter.  In  the  nature  of 
things,  and  in  his  character,  he  resembles  a  passenger,  not  a  package 
df  goods.  It  would  seiem  reasonable,  therefore,  that  the  responsi- 
dility  of  the  carrier  should  be  measured  by  the  law  which  is  appli- 
^ble  to  passengers,  rather  than  by  that  which  is  applicable  to  the 
^rriage  of  common  goods. 

There  are  no  slaves  in  England,  but  there  are  persons  in  whose 
lervice  another  has  a  temporary  interest.  We  believe  that  the 
responsibility  of  a  carrier,  for  injury  which  such  person  may  sustain, 
has  never  been  placed  on  the  same  principle  with  his  responsibility 
for  a  bale  of  goods.     He  is  undoubtedly  answerable  for  any  injury 
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sustained  in  consequence  of  his  negligence  or  want  of  skill ;  but  we 
have  never  understood  that  he  b  responsible  farther. 

The  law  applicable  to  common  carriers  is  one  of  great  rigour. 
Though  to  the  extent  to  which  it  has  been  carried,  and  in  the  cases 
to  which  it  has  been  applied,  we  adinit  its  necessity  and  its  policy, 
we  do  not  think  it  ou^t  to  be  carried  farther,  or  applied  to  new 
cases.  We  think  it  has  not  been  applied  to  living  men,  and  that  it 
ought  not  to  be  applied  to  them. 

The  directions  given  by  the  Court  to  the  jury  informed  them,  that 
the  defendants  were  responsible  for  negligenoe  or  unskilful  conduct, 
but  not  otherwise. 

Sir  William  Jones,  in  his  Treatise  on  Bailments,  p.  14,  says, 
<<When  the  contract  is  reciprocally  beneficial  to  both  parties,  the 
obligation  hangs  in  an  even  balance;  and  there  can  be  no  reason  to 
recede  from  the  standard:  nothing  more,  therefore,  ought  in  that 
case  to  be  required  than  ordinary  diligence,  and  the  bailee  should 
be  responsible  for  no  more  than  ordinary  neglect''  In  another 
place  (p.  144)  the  same  author  aajBy  <' A  carrier  for  hire  ought,  by 
the  rule,  to  be  responsible  only  for  ordinary  neglect ;  and  in  the  time 
*I561  ^^  Henry  *VI1I.,  it  appears  to  have  been  generally  holden, 
^  that  a  common  carrier  was  chargeable  in  case  of  a  loss  by 
robbery,  only  when  he  had  travelhid  by  ways  dangerous  for  robbing, 
or  driven  by  night,  or  at  any  inconvenient  hour." 

This  rule,  as  relates  to  the  conveyance  of  goods,  was  changed  as 
commerce  advanced,  from  motives  of  policy.  But  if  the  Court  is 
right  in  supposing,  that  tlie  strict  rule  introauced  for  general  com- 
mercial objects,  does  not  apply  to  the  conveyance  of  slaves,  the 
ancient  rule  '<  that  the  carrier  is  liable  only  for  ordinary  neglect," 
still  applies  to  them. 

If  the  slaves  were  taken  on  board  the  yawl  to  be  conveyed  in 
the  steamboat,  solely  in  consequence  of  their  distress,  and  from  mo- 
tives of  humanity  alone,  no  reward,  hire,  or  freight  being  to  be  paid 
for  their  passage,  as  the  first  prayer  of  the  plaintiff  and  the  prayer 
of  the  defendant  suppose,  the  carrier  would  certainly  be  responsible 
only  in  a  case  of  gross  neglect ;  and  the  qualification  annexed  to 
this  construction  was  correct 

We  think  that  in  the  case  stated  for  the  instruction  of  the  Circuit 
Court,  the  defendants  were  responsible  for  the  injury  sustained,  only 
in  the  event  of  its  being  caused  by  the  negligence  or  the  unskil- 
ful ness  of  the  defendants  or  their  agents,  and  tbere  is  no  error  in  the 
opinion  given. 

This  cause  eame  on  to  be  heard  on  a  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  district  of  Ken- 
tucky, and  was  argued  by  counsel.  On  consideration  whereof,  it  is 
considered,  ordered,  and  adjudged  by  this  Court,  that  the  judgment 
of  the  said  Circuit  Court  in  this  cause  be  and  the  same  is  hereby, 
affirmed,  with  costs. 
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*JnLiA  Thompson,  tsnant,  Appellant,  vs.  Alice  Tolmie  and 

OTHERS,  Appellees. 

It  W88  asBomfid  on  the  irgiiment  by  the  coannl  on  bolh*  ndes,  that  Uie  Circuit  Court  of  the 
county  of  Washington,  in  the  district  of  Columbia,  is  Teated  with  the  same  power  in  r^ 
lation  to  inleatate'v  estates  in  thatcou^tj,  that  is  poesessed  bj  a  county  Court  m  Maiyiand 
OTor  lands  lying  within  the  county.  [168] 

When*the  proceedings  of  a  Court  of  competent  jurisdiction  are  brought  before  another  Court 
ooUateraUy,  they  are  by  no  means  subject  to  all  the  ei^ceptions  which  might  be  taken  to 
them  on  a  direct  appeaL  The  general  and  well  settled  rule  of  law  in  such  cases  is,  that 
when  the  proceedings  are  collaterally  drawn  in  question,  and  it  appears  on  the  (ace  of 
them  that  the  subject  matter  was  within  the  jurisdiction  of  the  Court,  they  are  voidable 
only.  The  errors  and  irregularitief  of  any  suit  are  to  be  corrected  by  some  direct  pro- 
ceeding, either  before  the  same  Court  to  set  them  aside,  or  in  an  appellate  Court  If 
there  b  a  total,  want  of  jurisdiction,  the  proceedings  are  void,  and  a  mere  nullity,  and  con- 
fer no  right,  and  affivd  no  justification,  and  msj  be  rejected  when  collaterally  drawn  in 
question.  [163] 

The  act  of  the  le^slature  of  Maryland,  relatrre  to  •  devise  of  the  real  estate  of  intestates  in 
certain  cases,  in  directing  the  commissioners  when  ta  give  deeds  to  purdiasera,  hais  this 
general  prorision;  that  the  ooramissbn'and  proceedings  thereon  shall  be  recited  in  the 
preaqible  of  the  deed.  It  certainty  could  not  have  been  intended  that  the  oommissioii, 
and  all  the  proceedings,  should  be  set  out  in  hoc  veibtEL  If  the  substance  of  the  proceed- 
ings ii  recited,  it  is  sufficient  [167] 

The  law  appears  to  be  settled  inihe  states,  diat  Courts  win  go  &r  to  sustain  bona  fide  titles 
acquired  under  sales  made  bj  statoles  regulating  sales  made  by  order  of  Orphans 
Courts.  Where  there  has  boon  a  fadr  sole,  the  purchaser  will  not  be  bound  to  look  be- 
yond the  decree,  if  the  fiicts  neoeasary  to  g^ve  the  Court  jurisdiction  appear  on  the  &ce  of 
the  proceedings.  [167] 

The  decision  of  this  Court  in  Elliott,  as.  Peinol,  (1  Peters,  340,)  was  not  intended  to  de- 
cide anj  thing  at  vaiiance  with  the  princi|des  established  in  this  case.  tl68] 

When  the  jurisdiction  of  the  Court  on  the  subject  under  whose  authority  lands  have  been 
sold,  appears  on  the  lace  of  the  proceedings ;  its  erron  or  mistakes,  if  any  were  com- 
mitted, cannot  be  corrected  or  ezaiuined  when  brought  up  collaterally.  [169] 


THIS  case  came  up  by  appeal  from  the  Circuit  Court  for  the  county 
jof  Washington,  in  the  district  of  Columbia;  where  a  verdict  was 
taken  for  the  appellees,  subject  to  the  opinion  of  the  Court  upon  the 
following  agreed  case. 

^  The  plaintiff,  to  prove  t^tle  to  the  premises,  (Lot  No.  14  in 
Square  No.  290,  in  the  city  of  Washington,)  showed  a  title  in  Ro- 
bert Tolmie,  regularly  deduced  by  sundry  admitted  mesne  convey- 
ances from  David  Bumes,  one  of  the  ^original  proprietors  of  r«t  eg 
dty  property,  duly  executed  and  acknowledged  and  recorded  ^ 
to  the  said  premises,  accompanied  by  possession  thereof  and  pay- 
ment of  taxes  thereon,  by  the  several  grantees,  according  to  the 
titles,  down  to  the  year  1805;  when  the  said  Robert  Tolmie,  the 
last  grantee  in  whom  the  said  title  bad  vested,  departed  this  life  in- 
testate, leaving  Margaret,  Alice,  and  James  Tolmie,  his  only  three 
children  an4  heirs  at  law,  infants  at  the  time  of  his  death,  under  the 
age  of  21  years;  that  the  said  infants  continued  in  possession  of 
said  premises  until  some  time  in  the  year  1814 ;  that  Margaret  was 
the  eldest  of  said  infants,  and  that  in  the  year  1812  she  intermarried 
with  one  Francis  Beveridge,  and  has  since  died,  leaving  three  child* 
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ren,  to  wit :  Margaret  Beveridge,  Hannah  Beveridge,  and  Ji^nes 
Beveridge^  who  are  named  among  the  lessors  of  the  plaintiff;  that 
James  Tolmie  aforesaid  also  died  after  the  death  of  said  Margaret, 
his  sister,  intestate,  under  age  and  unmarried,  prior  to  the  com- 
mencement of  this  suit,  leaving  Alice  aforesaid  his  sister  and  the 
said  three  children  of  Margaret  his  heirs  at  law.  And  the  plaintiff 
also  proved  that  the  said  Margaret  Tolmie  was  17  years  of  age  at 
the  time  of  her  said  marriage,  which  was  in  1812,  aod  was  an  in- 
fant under  the  age  of  21  years  at  the  time  of  the  sale  made  by  the 
commissioners  hereinafter  named;  that  her  husband,  the  said 
Francis  Beveridge,  some  time  in  the  year  1814  or  181 5,  went  away, 
leaving  his  family  residents  of  the  city  of  Washington ;  that  after 
some  time  he  returned  and  lived  with  his  family,  and  again  went 
away  and  has  never  since  returned,  and  is  generally  believed  to  be 
dead  >by  his  family  and  friends ;  about  three  or  four  years  ago  he 
was  heard  of  and  was  then  sick,  and  has  never  been  heard  of  since. 
<<The  defendant  has  had  possessioaof  the  premises  since  1814, 
when  she  became  the  purchaser  thereof  (by  her  then  name  Julia 
Kean)  at  a  public  sale  made  by  certain  commissioners  appointed 
under  the  act  of  the  assembly  of  Maryland  of  1786,  c.  45,  to  direct 
descents.  She  entered  in  pursuance  of  that  sale,  claiming  the  lot 
under  it,  and  produced  in  evidence  the  proceedings  of  the  commis- 
sioners, which  are  made  part  of  the  case  agreed." 
*1501  *'^^^  record  contains  a  petition  in  the  usual  form  for  par- 
^  tition  of  the  real  estate  of  Robert  Tolmie,  which  purports  to 
be  the  joint  petition  of  Francis  Beveridge  and  Margaret  his  wife, 
and  of  Alice  Tolmie  and  James  Tolmie^  infants,  by  Margaret  Tol- 
mie, their  guardian,  mother,  and  next  friend.  It  states  that  Robert 
Tolmie  died  seised,  leaving  Margaret, his  widow,  and  also  the  fol- 
lowing children,  his  heirs  at  law,  viz.  ^^  Margaret,  since  intermarried 
with  Francis  Beveridge,  said  Alice  Tolmie  and  James  Tolmie, 
which  said  Alice  and  James  are  infants  under  the  age  of  21  years." 
This  petition  was  filed  on  the  15th  of  June,  1814,  and  a  commis- 
sion issued  on  the  same  day.  On  the  17th  of  June,  1814,  the  com- 
missioners reported  that  the  estate  consisted  of  a  single  lot,  and  could 
not  be  divided  without  loss,  &c.,  and  valued  the  sarnie  at  one  thousand 
four  hundred  dollars.  Whereupon,  at  June  term,  1814,  the  Court 
ordered  the  property  to  be  sold  at  public  auction  on  ten  days'  no- 
tice, one-fourth  part  of  the  purchase  money  in  cash,  and  the  resi- 
due at  three,  six,  and  nine  months,  taking  bond  with  good  security 
to  the  heirs,  according  to  their  several  interests.  On  the  5th  of 
July,  1814,  F.  Beveridge  and  wife,  and  AUce  and  James  Tolmie  by 
their  mother,  gave  notice  in  writing  that  they  did  not  elect  to  take 
the  property  at  the  valuation.  On  the  3d  of  July,  1818,  the  commis- 
sioners reported  that  they  had  sold  the  property,  on  the  30th  of 
July,  1814,  to  the  appellant  for  one  thousand  one  hundred  and  five 
dollairs,  on  a  credit  of  three,  six,  and  nine  months,  one-fourth  being 
paid  in  cash,  and  that  she  gave  due  security  for  the  payment  of  the 
purchase  money,  all  which  has  been  duly  paid ;  they  therefore  r^ 
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quested  that  the  said  sale  might  be  ratified,  and  that  they  might  be 
directed  to  distribute  the  proceeds,  and  make  a  conveyance  to 
the  purchaser.  On  the  same  3d  of  July,  the  Court  '<  ordered  that 
the  report  of  the  commissioners  returned  and  filed  in  this  cause  be, 
and  the  same  is  hereby  ratified  and  confirmed,  so  soon  as  proper,  re* 
ceipts  of  the  parties  are  produced  before  one  of  the  judges  of  this 
Court,  and  that  then  the  said  commissioners  or  a  majority  of  them 
make  a  sufficient  deed  in  fee  to  the  purchaser.^'  On  the  1 3th  of  June, 
1816,  the  majority  of  the  commissioners  made  a  deed  to  the  appel- 
lant, which  recites,  that  by  a  decree  of  the  Circuit  *Court,  sit-  r»,  g^ 
ting  as  a  Court  of  Chancery,Dayid  Appler,&c.  were  appointed  ^ 
commissioners,  and  they  or  a  majority  of  them  were  authorized  and 
empowered  to  sell  said  lot,  the  real  estate  of  Robert  Tolmie  de- 
ceased ;  and  that  in  pursuance  of  said  decree,  the  said  Appier,  &cr 
did,  on  the  30th  of  July  1814,  sell  the  same  to  the  appellant  for  one 
thousand  and  seventy  dollars ;  that  the  said  purchase  money  had 
been  paid,  and  that  the  said  Appier,  &c.  were  authorized  and  em- 
powered by  said  decree  to  execute  a  conveyance  of  the  same,  and 
accordingly  the  said  Appier,  &c.  conveyed  said  lot  to  the  appellant 
and  her  heirs. 

The  statutes  are  the  acts  of  assembly  of  Maryland  of  1786,  c  45, 
s.  8 ;  1797,  c  114,  8.  6 ;  and  1799,  c  49,  s.  3,  4. 

This  ejectment  was  brought  by  Alice  Tolmie,  and  by  the  three 
infant  children  of  her  sister,  Margaret  Beveridge ;  who,  since  the 
death  of  the  said  Margaret  and  of  the  said  James  Tolmie,  have 
claimed  to  be  entitled  to  the  lot,  as  heirs  of  the  said  Robert  Tolmie. 
The  defendant  entered  under,  and  relied  on  the  conmiissioners'  sale 
above,  which  the  lessors  of  the  plaintiff  contended  was  void.  1, 
Because  none  of  the  heirs  of  Robert  Tolmie  had  arrived  at  age  at 
the  time  of  the  sale;  the  act  of  1786  expressly  prohibiting  a  sale 
until  the  eldest  was  of  age.  2.  Because  the  sale  was  never  ratified 
by  the  Court.  3.  Because  bonds  for  the  purchase  money  were  not 
taken  payable  to  each  representative,  according  to  bis  proportiona- 
ble part  of  the  nett  amount  of  sales.  And,  4.  Because  the  deed  does 
not  recite  the  commission  ditid  all  the  necessary  proceedings  thereon 
to  show  a  good  title. 

Mr.  Wilde  and  Mr.  Jones,  for  the  appellant,  argued : 

1.  That  the  sale  of  the  property  of  Robert  Tolmie  was  a  judicial 

proceeding ;  made  in  a  Court  Of  competent  jurisdiction,  acting  as  a 

Court  of  Chancery,  and  proceeding  in  rem,  in  the  proper  exercise  of 

its  authority ;  and  was,  therefore,  conclusive  upon  all  the  world. 

Gelston  vs.  Hoyt,  3  Wheaton,  246.    But  if  it  were  otherwise,  the 

law  is,  that  a  sale  made  under  an  erroneous  judgment  is  always 

deemed  valid;  and  in  Maryland  it  has  been  held,  that  a  decree  in 

equity  for  the  sale  of  lands,  to  pay  debts,  or  for  distribution,  is  a 

^proceeding  in  rem,  and  cannot  be  questioned.    6  Harris  &  r«,c, 

Johns.  23.  L  ^^* 

The  principle  of  law  is,  that  if  the  jurisdiction  of  the  Court  at- 
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taches  to  the  subject  matter,  the  proceeding  cannot  be  examined  ic 
a  collateral  manner  in  another  Court  If  error  exist  in  the  proceed* 
ings,  by  the  ministerial  acts  of  those  who  are  the  agents  of  the  Court 
in  the  same;  although  it  is  admitted  those  acts  should  not  be  strictly 
conformable  to  the  law  of  the  proceeding,  those  errors  can  only  be 
examined  before  the  tribunal  from  which  the  authority  of  the  agents 
emanated.  So  far  as  the  purchaser  of  an  estate  is  concerned,  it  is 
entirely  immaterial  whether  the  agents  of  the  Court  did  their  duty; 
the  only  remedy  is  by  application  to  the  Court.    8  Johns.  361. 

1  Cowen,  622.  13  Johns.  97.  In  those  states  where  the  sales  of 
estates  of  intestates  are  under  the  authority  of  the  Courts  of  pro- 
bate, the  proceedings  of  such  Courts  have  been  held  conclusive. 

2  Doug.  312.     1  Connecticut  Rep.  469.    4  Day,  221. 

The  purchaser  is  entitled  to  claim  that  all  the  proceedings  shall 
be  presumed  to  be  regular ;  and  if  any  were  not  so,  proof  of  the 
irregularity  should  be  given.  When  the  Court  ratified  ttus  sale,  the 
conclusion  is,  that  before  the  same  was  done,  all  the  intermediate 
stops  had  been  examined,  were  approved,  and  were  regular. 

Mr.  Key,  for  the  defendant,  stated  that  the  title  set  up  by  the 
plaintiff,  was  derived  from  particular  statutes  of  Maryland,  and  the 
validity  of  the  sale  depended  on  the  conformity  between  the  pro- 
ceedings, and  the  requisite  of  the  law.  This  had  not  been  the 
course  in  the  case  before  the  Court 

He  denied  that  the  sale  was  by  a  judicial  decree  of  a  Court:  but 
by  commissioners,  under  the  special  statute.  The  sale  having  been 
irregular^  was  therefore  invalid,  on  the  authority  of  the  cases  in 
4  Wheaton,  79.     3  Cranch,  331.    2  Wash.  382. 

The  proceedings  did  not  derive  their  authority  from  the  general 
powers  of  the  Court;  and  the  Circuit  Court  acted  in  this  case  under 
the  special  limited  powers  granted  by  the  Maryland  law.  It  was 
♦1621  ^^^^^^^'^^  necessary  that  all  the  facts  *upon  which  the  power 
^  was  exercised  should  appear.  Cowper,  528.  5  Harris  and 
Johns.  42.  130.     1  Peters,  340.     6  Harris  and  Johns.  258. 

But  if  the  commissioners  had  power  to  make  the  sale,  the  ratifi- 
cation of  the  same  by  the  Court  is  essential.  No  ratification  was 
given,  no  receipts  of  the  purchase  money  produced ;  for  the  proper 
evidence  of  these,  is  their  recital  in  the  deed  of  conveyance. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the  Court 
This  was  an  act  of  ejectment  brought  in  the  Circuit  Court  of  the 
district  of  Columbia,  in  the  county  of  Washington,  to  recover  pos- 
session of  lot  No.  14  in  square  No.  290,  in  the  city  of  Washington. 
Upon  the  trial,  the  lessors  of  the  plaintiff  produced,  and  proved  by 
sundry  mesne  conveyances,  a  title  to  the  premises  in  question,  from 
David  Bumes,  one  of  the  original  proprietors  of  city  property,  to 
Robert  Tolmie,  who  in  the  year  1805  died  intestate.  And  it  was 
also  proved  that  the  lessors  of  the  plaintiff  are  the  heirs  at  law  of 
Robert  Tolmie. 
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The  defendant  claimed  title  to  the  premises  in  question,  under  a 
purchase  made  at  a  commissioners'  sale,  by  virtue  of  certain  pro- 
ceedings, had  in  the  Circuit  Court,  pursuant  to  the  provisions  of  the 
laws  of  Maryland  relative  to  a  division  of  the  real  estate  of  intes- 
tates in  ceirtain  cases.  Objections  were  made  to  the  validity  of  these 
proceedings,  and  a  verdict  taken  for  the  plaintiff,  subject  to  the  opi- 
nion of  the  Court  upon  a  case  agreed.  The  Court  below  decided 
that  the  commissioners'  sale  was  void,  and  rendered  judgment  for 
the  plaintiff  for  two-thirds  df  the  premises  in  quei^tion,  and  the  case 
comes  now  before  this  Court  upon  a  writ  of  error. 

The  case,  in  the  Circuit  Court,  turned  entirely  upon  questions 
arising  upon  the  proceedings  under  which  the  sale  was  made.  It 
was  assumed  on  the  argument  by  the  counsel  on  both  sides,  that 
the  Circuit  Court  in  which  these  proceedings  were  had,  was  vested 
with  the  same  powers  in  this  respect,  in  relation  to^intestates'  estates 
in  the  county  of  Washington,  that  is  possessed  by  a  county  Court 
in  Maryland  on  this  subject,  over  lands  Ijring  within  the  county. 

♦The -exceptions  taken  to  the  proceedings  were,  •ifiqi 

1.  Because  none  of  the  heirs  of  Robert  Tolmie  were  of  -' 
age  at  the  time  of  the  sale. 

2.  Because  the  sale  was  never  ratified  by  the  Court. 

3.  Because  bonds  for  the  purchase  money  were  not  taken,  pay- 
able to  each  representative,  according  to  his  proportional  part  of  the 
nett  amount  of  the  sale. 

4.  Because  the  deed  does  not  recite  the  commission  and  all  the 
necessary  proceedings  thereon,  to  show  a  good  title. 

The  counsel  for  the  defendant  in  error  have,  in  the  argument^ 
considered  these  proceedings  open  to  the  same  examination  and 
objections,  as  they  would  be  in  an  appellate  Court,  on  a  direct  pro- 
ceeding to  bring  then)  under  review.  This,  however,  is  not  the  light 
in  which  we  view  the  question  now  before  us.  These  proceedings 
were  brought  before  the  Court  below  collaterally,  and  are  by  no 
means  subject  to  all  the  exceptions  which  might  be  taken  on  a  direct 
appeal.  They  may  well  be  considered  judicial  proceedings;  they 
were  commenced  in  a  Court  of  justice,  carried  on  under  the  super- 
vising power  of  the  Court,  and  to  receive  its  final  ratification.  The 
general  and  well  settled  rule  of  law  in  such  cases  is,  that  when  the 
proceedings  are  collaterally  drawn  in  question,  and  it  appears  upon 
the  face  of  them  that  the  subject  matter  was  within  the  jurisdiction 
of  the  Court,  they  are  voidable  only.  The  errors  and  irregularities, 
if  any  exist,  are  to  be  corrected  by  some  direct  proceeding,  either 
before  the  same  Court,  to  set  them  aside,  or  in  an  appellate  Court. 
If  there  is  a  total  want  of  jurisdiction,  the  proceedings  are  void  and 
a  mere  nullity,  and  confer  no  right,  and  afford  no  justification,  and 
may  be  rejected  when  collaterally  drawn  in  question. 

The  first  inquiry  therefore  is,  whether  it  sufficiently  appears,  upon 
the  face  of  these  proceedings,  that  the  Court  had  jurisdiction  of  the 
nihject  matter.  The  law  of  Maryland,  under  which  they  took  place, 
(act  of  1 786,  ch.  45,  head  8,}  declares  that  in  case  the  parties  entitled 
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to  the  intestate's  estate  cannot  agree  upon  the  division ;  or  in  case 
any  person  entitled  to  any  part  be  a  minor;  application  may  be 
*  1 641  ™^®  ^  ^^^  Court  of  the  county  where  die  estate  lies^and  *the 
^  Court  shall  appoint  and  issue  a  commission  to  five  discreet 
men,  who  are  required  to  adjudge  and  determine  whether  the  estate 
will  admit  of  being  divided  without  injury  and  loss  to  all  the  parties 
entitled;  and  to  ascertain  the  value  of  the  estate.  And  if  the  estate 
can  be  divided  without  loss  or  injury  to  the  parties,  the  commis- 
sioners are  required  to  make  partition  of  the  same.  And  if  they 
shall  determine  that  the  estate  cannot  be  divided  without  loss,  they 
shall  make  return  to  the  county  Court  of  their  judginent,  and  the 
reasons  upon  which  the  same  is  formed ;  and  also  the  real  value  of 
the  estate.  And  if  the  judgment  of  the  commissioners  shall  be 
confirmed  by  the  county  Court,  then  the  eldest  son,  child,  or  persons 
entitled,  if  of  age,  shall  have  the  election  to  take  the  whole  of  the 
estate,  and  pay  to  the  others  their  just  proportion  of  the  value  in 
money ;  and  on  the  refusal  of  the  eldest  child,  the  same  election  is 
given  in  succession  to  the  other  children,  or  persons  entitled,  who 
are  of  age ;  and  if  all  refuse,  the  estate  is  to  be  sold  under  the  di- 
rection of  the  commissioners,  and  the  purchase  money  divided  among 
the  several  persons  entitled,  according  to  their  respective  titles  to  the 
estate.  But  if  all  the  parties  entitled  shall  be  minors  at  the  death 
of  the  intestate,  the  estate  shall  not  be  sold  until  the  eldest  arrives 
to  age,  and  the  profits  of  the  estate  shall  be  equally  divided  in  the 
mean  time. 

The  principal  objection  raised  to  the  title  of  the  defendant  below, 
and  indeed  the  only  one  that  {^resents  any  difficulty  is,  that  upon 
the  trial  of  this  cause  it  was  proved,  that  none  of  the  heirs  of  Robert 
Tolmie  had  arrived  at  age  when  the  sale  was  made ;  and  how  far 
this  will  affect  the  sale  will  depend  upon  the  question,  whether  the 
proceedings  on  the  partition,  when  brought  up'in  this  collateral  way, 
were  open  to  an  inquiry  into  that  fact. '  Did  the  jurisdiction  of  the 
Court  over  the  subject  matter  of  the  proceedings  depend  upon  that 
fact;  or  if  true,  was  it  matter  of  error,  and  to  be  corrected  only  on 
appeal  ? 

It  is  to  be  borne  in  mind,  that  no  such  fact  appears  on  the  face  of 
these  proceedings ;  but  on  the  contrary,  from  what  is  stated,  it  may 
*165l  '®^^>^^bly  ^6  inferred  that  it  appeared  *before  the  Court, 
^  that  one  of  the  heirs  was  of  age.  The  petition  presented  to 
the  Court  for  the  appointment  of  commissioners,  and  which  was  the 
commencement  of  the  proceedings,  in  setting  out  the  parties  inte- 
rested, states,  that  Robert  Tolmie  died  intestate,  leaving  the  follow- 
ing children  and  heirs  at  law;  viz.  Margaret,  since  intermarried 
with  Francis  Beveridge,  and  Alice  Tolmie,  and  James  Tolmie, 
which  said  Alice  and  James  are  infants,  under  the  age  of  twenty- 
one  years.  Why  specially  allege  that  these  two  were  minors  if 
Margaret  was  also  a  minor  ?  Every  reasonable  intendment  is  to 
be  made  in  favour  of  the  proceedings;  and  their  allegation  in  the 
petition  will  fairly  admit  of  the  conclusion,  that  the  petitioners 
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intended  to  assert,  that  Alice  and  James  only  were  under  age.  The 
age  of  the  heirs  was,  at  all  events^^a  matter  of  fact  upon  which  the 
Court  was  to  judge;  and  the  Jaw  nowhere  requires  the  Coart  to 
enter  on  record  the  evidence  upon  which  they  decided  that  fact. 
And  how  can  we  now  say,  but  that  the  Court  had  satisfactory  evi- 
dence before  it  that  one  of  die  heirs  was  of  age.  If  it  was  so  stated 
in  terms,  on  the  face  of  the  proceedings,  and  even  if  the  jurisdiction 
of  the  Court  depended  upon  that  fact ;  it  is  by  no  means  clear  that 
it  would  be  permitted  to  contradict  it,  on  a  direct  proceeding  to  re- 
verse any  order  or  decree  made  by  the  Court.  But  to  permit  that 
fact  to  be  drawn  in  question,  in  this  collateral  way,  is  certainly  not 
warranted  by  any  phnciple  of  l^w. 

But,  independent  of  these  considerations,  the  jurisdiction  of  the 
Court  over  the  subject  matter  of  the  proceedii^  sufficiently  appears. 
It  did  not  depend  on  the  fact  that  one  of  the  heirs  was  of  age.  But 
according  to  the  express  terms  of  the  act,  it  attaches  wljen  the  ances- 
tor dies  intestate,  and  any  of  the  persons  entitled  to  his  estate  is  a 
minor.  The  petition  states  that  Robert  Tolmie,  late  of  the  county 
of  Washington,  died  intestate,  seised  in  fee  of  lot  No.  14  in  square  Ijid. 
290y  leaving  Alice  Tolmie  and  James  Tolmie,  two  of  his  children, 
and  heirs  at  law,  under  th6  age  of  one-and-twenty  years.  And 
whether  Margaret  Beveridge,  his  other  child  and  heir,  was  of  age 
or  not,  was  immaterial,  as  it  respected  the  jurisdiction  of  the  Court 
That  &ct  could  only  become  ^material,  in  case  the  land  wUs  r«i  gg 
not  susceptible  of  a  division,  without  injury  or  loss  to  the  *- 
parties.  If  it  could  be  divided  without  injury,  the  commissioners 
were  required  to  divide  it,  although  all  the  heirs  were  minors.  The 
materiality  of  the  inquiry,  whether  any  one  of  the  heirs  was  of  age, 
was  altogether  contingent,  and  might  never  arise.  And  at  all  events, 
must  depend  upon  the  report  of  the  commissioners,  whether  or  not 
the  property  might  be  divided  without  injury.  This  must  neces- 
sarily, therefore,  be  an  inquiry  arising  in  the  course  of  the  proceed- 
ings, and  after  the  jurisdiction  of  the  court  attached. 

With  respect  to  the  other  exceptions,  it  would  be  difficult  to  sus- 
tain them,  if  the  proceedings  were  before  this  Court  on  a  direct  appeal. 
No  more  could  be  required  than  to  set  forth  enough  to  show  the 
jurisdiction  of  the  Court,  and  a  substantial  compliance  with  the  re- 
quirements of  the  law.  In  June  term,  1814,  the  Court  confirmed 
the  report  of  the  commissioners,  that  the  property  would  not  admit 
of  a  division,  and  ordered  a  sale  thereof ;  prescribing  the  terms,  viz. 
one-fourth  cash,  and  the  other  three-fourths  on  a  credit  of  three,  six, 
and  nine  months,  taking  bonds,  with  good  security  to  the  heirs  ac- 
cording to  their  several  rights,  bearing  interest  from  the  day  of  sale. 
On  the  15th  of  June,  1815,  after  the  expiration  of  the  time  of  credit, 
ordered  by  the  Court  to  be  given,  the  commissioners  report  a  sale  of 
the  lot  to  the  defendant  below  for  one  thousand  one  hundred  and 
five  dollars,  and  that  the  purchase  ^money  and  interest  had  all  been 
paid,  aud  they  request  that  the  sale  may  be  ratified,  and  they  direct- 
ed to  distribute  the  money,  and  make  a  conveyance  to  the  purchaser 
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It  is  objected  that  it  does  not  appear  that  bonds  were  given  to  the 
heirs,  according  to  the  order  of  the  Court  and  the  directions  of  the 
act  of  1.799.  But  tliis  objection  cannot  certainly  be  considered  of 
any  importance,  after  the  money  had  been  paid  by  the  purchaser^f 
and  the  report  ratified  and  confirmed  by  the  Court,  and  the  commis- 
sioners directed  to  make  a  deed  to  the  purchaser.  But  it  is  said  this 
was  a  conditional  ratification,  and  not  to  take  efiect  until  receipts 
from  the  parties  entitled  to  the  money  were  produced  to  one  of  (tie 
judges  of  the  Court  Suppose  this  is  to  be  considered  a  conditional 
*1671  *^^^^^^^^9  ^^^  ^^^  purchaser  not  entitled  to  a  deed  until  the 
^  condition  was  performed.  Where  is  the  evidence  that  affords 
any  inference  that  it  was  not  performed.  The  receipts  were  to  be 
produced  to  one  of  the  judges  of  the  Court,  and  was  not  a  matter 
which  the  Court  were  afterwards  to  sanction  or  pass  any  order  upon. 
It  was  not  a  judicial  act,  and  would  not  of  course  be  made  matter 
of  record.  And  the  deed  being  afterwards  given,  affords  a  pretty 
fair  inference  that  the  order  of  the  Court  had  been  complied  with. 

The  last  objection  is,  that  the  deed  does  not  recite  the  commission, 
and  all  the  necessary  proceedings  thereon,  to  show  a  good  title. 

The  act  of  1799,  in  directing  the  commissioners  when  to  give  deeds 
'to  purchasers,  has  the  general  provision,  that  the  commission  and 
proceedings  thereon  shall  be  recited  in  the  preamble  of  the  deed. 
It  certainly  could  not  have  been  intended  that  the  commission  and 
all  the  proceedings  should  be  set  out  in  haec  verba ;  and  the  sub- 
stance of  them  is  recited,which  is  all  that  could  be  necessary.  So 
that  this  exception  is  not  well  taken  as  to  the  matter  of  fact. 

From  this  brief  notice  of  the  several  objections  which  hav^  been 
taken  to  these  proceedings,  it  will  be  seen  that  in  the  opinion  of  this 
Court,  the  three  last  are  unfounded,  and  could  not  be  sustained  even 
on  a  direct  appeal;  and  the  first,  although  entitled  to  more  consider- 
ation, cannot,  at  all  events,  be  raised,  when  the  proceedings  are 
collaterally  drawn  in  question,  as  they  were  on  the  trial  of  this 
cause. 

The  Maryland  cases  cited  in  the  argument,  and  reported  by  Har- 
ris &  Johnson,  voL  v.  42.  130,  and  vol.  vi.  156.  258,  do  not  throw 
much  light  upon  the  particular  questions  drawn  under  examination 
in  this  case.  Some  of  them,  however,  are  very  strong  cases  to  show 
how  far  the  Courts  of  that  state  will  go,  to  sustain  bona  fide  titles 
acquired  under  sales  made  by  virtue  of  these  statutes^  The  rules 
which  apply  to,  and  govern  titles  acquired  under  sales  made,  by  or- 
der of  Orphans  Courts  and  Courts  of  probate,  in  the  states  where 
such  regulations  are  adopted,  are  applicable  to  the  case  now  before 
the  Court    The  case  of  M'Pherson  vs.  Cunliff,  11  Serg.  &  Rawle, 

*1681  ^^^^  ^^  ^^^  ^^  ^^^^  description,  and  brought  *under  the  con- 
^  sideration  of  the  Supreme  Court  of  Pennsylvania,  the  effect 
of  a  decree  of  the  Orphans  Court,  in  matters  within  its  jurisdiction, 
although  founded  in  a  mistake  of  facts.  And  in  the  discussion  of 
that  question,  which  is  gone  into  very  much  at  large,  rules  are  laid 
down  which  have  a  strong  bearing  upon  the  present  case.  When 
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tiiere  is  a  fair  sale,  say  the  Court,  and  the  decree  executed  by  a  con- 
veyance from  the  admufistrator,  the  purchaser  will  not  be  bound  to 
look  beyond  the  decree,  if  the  facts  necessary  to  give  the  Court  ju* 
risdiction  appear  on  the  face  of  the  proceedings.  After  a  lapse  of 
years,  presumptions  must  be  made  in  favour  of  what  does  not  ap- 
pear. If  the  purchaser  was  responsible  for  the  mistakes  of  the  Court, 
m  point  of  fact,  after  they  had  adjudicated  upon  the  facts,  and  acted 
upon  them,  these  sales  would  be  snares  for  honest  men.  The  pm- 
chaser  is  not  bound  to  look  further  back  than  the  order  of  the*  Court. 
He  is  not  to  see,  whether  the  Court  was  mistaken  in  the  &cts  of 
debts  and  children.  That  the  decree  of  an  Orphans  Court,  in  a  case 
within  its  jurisdiction,  is  reversible  only  on  appeal,  and  not  collate- 
rally in  another  suit. 

In  Perkins  vs,  Fairfield,  11  Mass.  Rep.  227,  in  the  Supreme  ju- 
dicial Court  of  Massachusetts,  it  was  held ;  that  a  title  under  a  sale 
by  administration,  by  virtue  of  a  license  from  the  Court  of  Common 
Pleas,  was  good  a{^inst  the  heirs  of  the  intestate,  although  the 
license  was  granted  upon  a  certificate  of  the  judge  of  probates,  not 
authorized  by  the  circumstances  of  the  case.  The  Court  said  the 
license  was  granted  by  a  Court  having  jurisdiction  of  the  subject 
If  that  jurisdiction  was  improvidently  exercised,  or  in  a  manner  not 
warranted  by  the  evidence  from  the  probate  Court,  yet  it  is  not  to  be 
corrected  at  the  expense  of  the  purchaser ;  who  had  a  right  to'  rely 
upon  the  order  of  the  Court,  as  an  authority  emanating  from  a  com 
petent  jurisdiction.  The  case  of  Elliot  vs.  Peirsol,  1  Peters,  340, 
decided  in  this  Court  at  the  last  term,  has  been  referred  to  by  the 
counsel  for  the  defendant  in  error,  as  containing  a  doctrine  that  will 
let  in  every 'possible  objection  that  can  be  made  to  these  proceed- 
ings. 

The  observation  relied  upon  is,  ^but  we  cannot  yield  an  assent 
*to  the  proposition,  that  the  jurisdiction  of  the  county  Court  r«|^q 
could  not  be  questioned,  when  its  proceedings  were  brought  '- 
collaterally  before  the  Circuit  Court"  This  remark  was  only  in  an- 
swer to  the  argument  which  had  been  urged  at  the  bar,  that  the 
Circuit  Court  could  not  question  the  Jurisdiction  of  the  county  Court. 
That  it  was  so  intended  is  obvious  from  what  immediately  follows. 
<<  We  know  nothing  in  the  organization  of  the  Circuit  Courts  of  the 
Union,  which  can  contradistinguish  them  from  other  Courts  in  this 
respect"  And  the  limitation  upon  the  extent  of  the  inquiry,  when 
the  proceedings  are  brought  collaterally  beft)re  the  Court,  is  ex- 
plicitly laid  down.  <<We  agree,  that  if  the  county  Court  had  juris- 
diction, its  decisions  would  be  conclusive.  When  a  Court  has 
jurisdiction,  it  has  a  right  to  decide  every  question  that  occurs  in  the 
cause ;  and  whether  its  decisions  be  correct  or  not,  its  judgment,  until 
reversed,  is  regarded  as  binding  in  every  other  Court  But  if  it  acts 
without  authority,  its  judgments  and  orders  are  regarded  as  nullities. 
They  are  not  voidable,  but  simply  void ;  and  form  no  bar  to  a  re- 
covery sought  in  opposition  to  them  even  prior  to  a  reversal." 

This  b  the  clear  and  well  settled  doctrine  of  the  law,  and  applies 
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to  the  case  now  before  the  Court  The  jurisdiction  of  the  Court, 
(under  whose  order  the  sale  was  made)  over  the  subject  matter, 
appears  upon  the  face  of  the  proceedings;  and  its  errors  or  mistakes, 
if  any  were  conunitted,  cannot  be  corrected  or  examined  when 
brought  up  collaterally,  as  they  were  in  the  Circuit  Court 

The  judgment  of  the  Court  below  must,  accordingly,  be  reversed; 
and  the  record  sent  back,  with  directions  to  the  Coqrt  to  enter  judg- 
ment for  the  defendant 
Ids 
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Thomas  F.  Townsi.i:y,  Plaintiff  in  error,  vs,  Jo9£ph  K.  Sum- 

RALX.9  Defendant  in  error. 

BQls  of  exchange,  payable  at  a  given  time  after  date,  need  not  be  presented  for  aooeptanoe 
at  aR;  uid  payment  may  at  once  be  ^manded  at  their  matmity.  [178] 

It  is  admitted,  that  in  respect  to  foreign  bills  of  exchange,  the  notarial  certificate  of  protest 
is,  of  itself,  sofiScient  proof  of  the  dishonour  of  a  Hll,  wiUiout  any  auxiliary  endenoe.  [  1 79] 

It  is  not  diqmted  that,  by  the  general  custom  of  merchants  in  the  United  States,  bills  of 
exchange,  drawn  in  one  state  on  another  state,  are,  if  dishonoured,  protested  by  a  notaiy; 
and  the  production  of  such  protest  is  the  customary  document  of  dishonour.  [180] 

If  a  person  undertake  to  accept  a  bill,  in  consideration  that  another  will  purchase  one  already 
dmwn,  or  to  be  thereafker  drawn,  and  as  an  inducement  to  the  purdiaser  to  take  it;  and 
the  bill  is  purchased  upon  the  credit  of  soch.promise  for  a  suffioent  consideration ;  such 
promise  to  accept  is  binding  upon  the  party.  It  is  an  original  promise  to  the  purchaser, 
not  merely  a  promise  for  the  dbbt  of  another;  and  having  a  sufficient  consideration  to 
support  it,  in  reason  and  justioe  as  well  as  in  law,  it  oug^  to  bind  him.  [181] 

If  A  says  to  B,  pay  so  much  money  to  C  and  I  will  repay  it  to  you,  it  is  an  original  inde- 
pendent promise;  and  if  the  money  is  paid  upon  the  fidUi  of  it,  it  has  been  always  deemed 
an  obligatory  contract,  even  though  it  be  by  parol ;  because  there  is  an  original  consi- 
deration moving  between  the  immediate  parties  to  the  contract  [182] 

Damage  to  the  promissee  constitnlesas  good  a  consideration  as  benefit  to  the  promissor.  [182] 

di  cases  not  absolutely  dosed  by  anthonty ,'  this  Court  has  always  expieaMd  a  strong  incline* 
tion  not  to  extend  the  operation  of  the  statute  of  frauds  so  as  to  embrace  original  and 
distinct  promises,  made  by  di£Eerent  persons  at  the  same  time  upon  the  same  general  con- 
sidemtion.  [182]' 

h  can  make  no  dififersnce  in  law,  whether  the  debt  for  which  a  IhII  of  exchange  is  taken  is 
a  pre-existing  debt,  or  money  then  paid  lor  the  bilL  In  each  case  there  is  a  substantial 
credit  given  by  the  party  to  &e  drawer  upon  the  bill,  and  the  party  parts  with  his  present 
rights  at  the  instance  of  the  promissee,  whose  promise  is  substantially  a  new  and  inde- 
pendent one,  asad  not  a  mere  guarantee  of  the  existing  promise  of  the  drawer.  Under 
such  ciicumBtanoe%  there  is  no  substantial  distinction,  whether  the  bill  be  then  in  exist- 
ence, or  be  drawn  afterwards.  In  each  case,  the  object  of  the  promise  is  to  indoee  the 
party  to  take  the  bill  upon  the  credit  of  the  promise.  [182] 

If  the  hdder  of  a  bill  of  exchange,  at  the  time  of  taking  the  bill,  knew  that  the  drawee  had 
not  funds  in  his  hands  belonging  to  the  drawer,  and  took  the  bill  on  the  promise  of  the 
drawee  to  accept  it,,  expecting  to  receive  funds  firora  the  drawer;  the  promise  of  .the 
drawee  to  accept  the  bill,  constitutes  a  valid  contract  between  the  parties,  notwithstanding 
the  fidlure  of  the  drawer  to  place  funds  in  his  hands.  The  acceptance  of  the  drawee  of  a 
bill,  binds  him,  although  it  is  known  to  the  header  that  he  has  no  funds  in  his  hands.  It 
It  that  die  holder  trusti  to  such  aocqrtanoe.  [188] 


*THIS  suit  was  origiDally  instituted  by  Joseph  K.  Sumrall,  r«i  «;t 
in  a  state  Court  of  Kentucky,  and  afterwards,  on  the  petition  ^ 
of  Thomas  F.  Townsley,  the  defendant  below,  removed  into  the 
Circuit  Court  of  the  United  States  for  the  district  of  Kentucky, 
where  the  same  was  tried  before  a  jury,  and  a  verdict  rendered  for 
the  plaintiff. 

The  action  was  upon  an  alleged  verbal  promise  made  by  the  de- 
fendant, as  one  of  the  partners  of  Townsley  &  Cp.,  that  they 
would  accept  a  certain  draft  Or  drafts,  to  be  drawn  on  them  at  New . 
Orleans  by  one  Richard  S.  Walters,  in  favour  of  Joseph  K.  Sumrall; 
and  the  cause  of  action  alleged  was  a  failure  to  comply  with  the 
promise.    The  bill  was  drawn  and  remitted  to  New  Orleans,  and 
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not  being  paid,  was  returned  nnder  protest  to  Kentucky,  and  this 
suit  was  brought 

On  the  trial  in  the  Circuit  Court,  various  bills  of  exceptions  were 
taken  by  the  defendant,  all  of  which  are  stated  in  the  opinion  of  this 
Court;  and  in  which  opinion  is  also  stated  the  points  on  which  the 
plaintiff  in  error  sought  to  obtain  a  reversal  of  the  judgment  of  the 
Circuit  Court 

Mr.  Coxe,  for  the  plaintiff  in  error,  contended. 

1.  That  a  parol  promise  to  accept  a  non-existing  bill  does  not 
constitute  a  contract,  for  the  breach  of  which  an  action  may  be 
maintained. 

He  admitted  that  the  acceptance  of  an  existing  bill  might  be  by 
parol ;  but  the  allowance  of  such  a  principle  of  law  had  been  re- 
gretted by  judges.  A  written  agreement  to  accept  a  bill  not  yet 
drawn^  is  valid;  but  there  has  been  no  decision  which  affirmed  that 
a  parol  acceptance  of  such  a  bill  is  binding ;  and  the  leaning  of 
Courts  has  been  against  it  Cited,  2  Wheat.  66. 1  East,  98.  4  East, 
57.    5  East,  514.    1  Atk.  611.    3  Mass.  10. 

The  general  principle  of  our  law  is,  that  a  verbal  promise  of  this 
kind  will  not  sustain  an  action.  The  provisions  of  the  statute  of 
frauds  are  infringed,  by  making  it  otherwise. 

The  admission  of  such  a  parol  contract  will  lead  to  difficulties  and 
uncertainties ;  and  the  danger  of  such  a  course  is  shown  in  this  case, 

*l72l  *^  "^  ^^^  ^^  *®  witnesses,  of  three  *who  were  examined, 
^  represent  the  agreement  to  accept  to  the  same  extent. 

2.  The  Court  were  requested  to  instruct  the  jury,  that  if  they  be- 
ifeved  the  bill  was  drawn  by  Waters  to  pay  a  partnership  debt,  as 
stated  by  Waters,  they  should  find  for  the  defendant 

This  was  accommodation  paper,  the  benefit  of  which  was  to  enure 
to  the  drawer  and  the  payee,  to  enable  them  to  pay  a  joint  debt 
No  consideration,  in  fact,  passed  for  it  from  the  plaintiff  to  either  the 
drawer  or  the  drawee.  He  stands  in  the  same  situation  he  would 
have  been  in  if  it  bad  never  been  drawn. 

This  prayer,  and  this  view  of  the  case,  are  put  hypothetically  to 
the  jury.  The  facts  upon  which  they  are  based  are  detailed  in  the 
testimony  of  Waters,  and  the  jury  was  to  judge  of  his  credit  There 
was  therefore  enough  to  warrant  the  prayer,  and  it  should  have  been 
allowed.  So  also,  he  contended,  the  next  instruction  should  not 
have  been  refused,  as  it  leaves  to  the  jury  the  decision  upon  the 
testimony  of  Waters. 

Upon  the  question,  whether,  if  a  bill  be  drawn  in  Kentucky,  on  a 
person  in  New  Orleans,  the  protest  is,  in  itself,  evidence  of  demand 
and  refusal :  in  Nicholas  vs.  Webb,  8  Wheaton,  326,  it  was  held, 
that  the  protest  of  a  foreign  bill  is  sufficient ;  but  a  distinction  is 
taken  between  foreign  bills,  and  those  instruments  in  which  a  protest 
is  not  necessary,  and  therefore  not  the  official  act  of  the  officers.  In 
cases  of  inland  bills  the  protest  cannot  be  read.  Chesmer  vs.  Noyes, 
4  Camp.  129.  2  Barn.  &  Aid.  696. 
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The  SopFeme  Court  of  New  York  have  held  such  bills  as  this  to 
be  inland  bills.  Miller  txf.  Hackley,  5  Johns.  175.  Also  cited  2 
Tucker's  Blackst.  467.    5  Cowen,  363. 

Under  the  English  statutes,  provision  is  made  to  protect  inland 
bills ;  but  the  same  statutes  prescribe  that  the  acceptance  shall  be  in 
writing. 

At  common  lav  no  protest  of  an  inland  bill  of  exchange  was  ever 
made.  It  was  introduced  by  statute.  By  the  law  of  Louisiana,  an 
inland  bill  cannot  be  protested  for  non-payment,  unless  it  has  been 
accepted  in  writing;  and  the  *holder  of  an  inland  bill  need  rvi^q 
not  protest  it.  Livingston's  Grim.  Code,  p.  55^  art.  318;  p.  ^ 
73,  art.  487;  p.  99,  art.  717.  The  form  of  protest  is  to  be  conform- 
able to  the  custom  of  the  place  where  it  is  made ;  p.  100,  art.  727. 

Although  the  contract  was  made  in  Kentucky,  yet  it  was  to  be 
executed  in  Louisiana,  and  the  law  of  that  place  must  be  the  law 
of  the  contract.  1  Gallis.  Rep.  371, 372.  Robinson  vs.  Bland,  2  Burr, 
1077,  1079.     1  Bl.  Rep.  256. 

Under  the  French  law,  which  prevails  in  Louisiana,  no  accept- 
ance is  valid  unless  it  is  in  writing. 

Mr.  Nicholas,  for  the  defendant  in  error,  stated  that  the  principal 
question  is  whether  an  agreement  to  accept  a  bill  to  be  drawn  was 
binding. 

Originally,  at  common  law,  a  verbal  acceptance  of  «  bill  w&is  as 
good  as  if  it  had  been  written;  and  Courts  have  since  gone  further, 
and  have  made  circumstances  equivalent  to  an  acceptance. 

In  Coolidge  vs.  Payson,  2  Wheaton,  66,  this  Court  decided,  that 
a  verbal  acceptance  was  as  good  as  one  which  is  written;  and 
whatever  may  be  the  law  of  England,  this  is  now  settled  law  in  the 
United  States.  All  the  cases  go  upon  the  question  whether  the 
promise  to  accept  was  the  inducement  to  take  the  bill. 

If  a  verbal  acceptance  is  as  valid  as  one  which  is  in  writing, 
where  is  the  authority  to  show  that  a  parol  agreement  to  accept  a  bill 
to  be  drawn  is  not  binding.  The  objection  to  such  an  acceptance, 
on  the  ground  of  inconvenience,  would  prevail  equally  against 
all  parol  acceptances. 

A  verbal  promise  for  a  good  consideration  is  binding,  and  the 
policy  of  extending  the  rule  to  bills  to  be  drawn,  to  the  same  extent 
as  it  operates  to  bind  the  verbal  acceptor  of  a  bill  drawn,  is  equal. 
In  Kentucky,  if  A  says  to  B  <^  let  C  have  four  thousand  dollars  in 
goods,  and  I  will  pay  the  amount;"  the  promise  is  good.  Notwith- 
standing the  statute  of  frauds,  this  is  law  in  that  state. 

Before  the  statute  of  frauds  any  parol  promise  was  good,  even 
for  the  conveyance  of  a  freehold ;  and  until  it  shall  be  shown,  that 
in  the  statute  of  frauds  there  is  a  provision  *against  the  con-  r^^iy^ 
tract  upon  which  this  suit  is  brought,  it  will  operate.  ^ 

The  lex  loci  will  sustain  this  contract.  It  was  made  in  Kentucky, 
and  was  to  be  performed  at  New  Orleans ;  and  the  remedy  for  the 
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breach  is  to  be  obtained  by  the  laws  of  Kentucky.  A  demand  was 
necessary  at  New  Orleans ;  but  this  did  not  transfer  the  contract  to 
that  place. 

The  law  of  Kentucky  requires  that  a  bill  drawn  on  a  person  out 
of  the  state  shall  be  protested.  2  Littell's  Laws,  103,, 105.  It  not 
only  authorizes  a  protest,  but  upon  its  being  made,  creates  an  addi- 
tional liability  for  damages.  Thus,  therefore,  the  protest  is  by  a 
statute,  by  provision,  made  necessary,  and  it  becomes  of  course 
prima  facie  evidence  of  demand  and  refusal  to  pay.  Upon  princi- 
ples frequently  recognised,  this  Court  have  decided,  that  the  law  of 
Kentucky  upon  this  matter  will  be  respected  and  enforced  here. 

Mr.  Justice  Stort  delivered  the  opinion  of  the  Court 

This  is  a  writ  of  error  to  the  Circmt  Court  of  the  district  of  Ken* 
tucky.  The  original  action  was  brought  by  the  defendatit  in  error 
against  the  plaintiff  in  error,  as  one  of  the  firm  of  Thomas  F. 
Townsley  &  Co.,  to  recover  the  amount  of  a  bill  of  exchange,  drawn 
at  Maysville  in  Kentucky,  on  the  27th  of  November,  1827,  by  one 
Richard  S.  Waters,  on  Messrs.  Townsley  &  Co.  at  New  Orleans,  at 
one  hundred  and  twenty  days  after  date,  for  two  thousand  dollars, 
payable  to  Sumrall  or  order,  which  had  been  dishonoured  by  the 
drawees. 

The  declaration  contained  various  counts:  some  of  which  alleged 
an  actual  acceptance  of  the  bill  and  non-payment  thereof  at  matu- 
rity ;  others,  a  promise  by  the  drawees  to  accept  and  pay  the  bill 
when  drawn,  if  the  original  plaintiff  would  purchase  the  same  from 
the  drawer.  The  cause  was  tried  upon  the  general  issue,  and  a 
verdict  was  found  for  the  original  plaintiff  for  two  thousand  eighi 
hundred  and  sixty  dollars,  upon  which  he  obtained  judgment  A 
bill  of  exceptions  was  taken  at  the  trial,  upon  which  the  questions 
are  presented  which  have  been  argued  at  the  bar. 

The  bill  of  exceptions  stated,  that  the  plaintiff  offered  in  evidence 
*17^1  ^^^  ^^^^  ^^  exchange  and  the  protest  of  the  notary  *public  at 
-I  New  Orleans,  to  which  evidence  the  defendant  objected,  but 
the  Court  admitted  the  testimony. 

Evidence  was  then  given  by  the  testimony  of  John  Sumrall,  the 
plaintiff's  brother,  to  show  that  in  a  conversation  between  the 
plaintiff  and  the  defendant,relative  to  some  shipments  which  Rich- 
ard S.  Waters  proposed  to  make  to  the  firm  of  Thomas  F.  Towns 
ley  &  Co.,  and  bills  to  be  drawn  against  them,  and  the  plaintiff  said 
he  feared  the  bills  would  not  be  honoured  and  paid  ;  Thomas  F. 
Townsley  told  the  plaintiff,  that  the  firm  would  accept  the  bills  of 
Waters,  for  four  thousand  dollars,  and  pay  them  at  maturity.  The* 
plaintiff  stated  he  wished  to  pay  a  debt  in  Philadelphia  with  the 
bills,  and  the  produce  to  be  shipped  by  Waters  might  not  arrive  in 
time  to  provide  for  them;  to  which  Townsley  replied,  that  if  Waters 
would  draw  a  bill  6r  bills  to  the  amount  not  exceeding  four  thousand 
dollars,  such  bill  or  bills  should  be  accepted  and  paid,  whether  the 
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produce  arrived  or  not  Waters  and  the  plaintiff  had  been  in  part- 
nership before  the  conversation,  but  the  partnership  at  the  time  it 
took  place  had  been  dissolved.  Richard  S.  Waters  testified  that 
he  had  drawn  the  bill  for  two  thousand  dollars  upon  which  the  suit 
was  brought^  and  another  for  the  same  amount.  That  in  a  con- 
versation vriih  the  plaintiff  before  the  bills  were  drawn,  the  plaintiff 
wished  him  to  draw  for  four  thousand  dollars.  He  said  he  was 
afraid  to  draw  for  four  thousand  dollars,  and  the  plaintiff  told  him, 
Townsley  had  said  he  would  pay  one  draft  for  two  thousand  dollars, 
whether  the  produce  to  be  shipped  arrived  in  time  or  not :  and  he 
agreed  to  draw  for  two  thousand  doUairs,  and  after  some  hesitation 
he  drew  the  other  bill  for  two  thousand  dollars ;  both  bills  being 
drawn  in  favour  of  Sumrall.  And  it  was  perfectly  understood  be- 
tween them  that  he  had  no  funds  in  the  hands  of  the  drawees,  and 
that  the  bills  were  to  be  sent  to  Philadelphia  to  discharge  debts 
due  by  the  plaintiff  and  himself  as  partners,  to  Toland  &  Rockhill 
and  to  others :  and  the  plaintiff  agreed  to  help  him  to  meet  one  of 
the  bills  if  he  should  be  unable  to  pay  both.  He  gave  the  plaintiff 
the  bills  for  four  thousand  dollars  of  partnership  goods  taken  by  him 
at  the  dissolution  of  the  partnership.  That  the  partnership  accounts 
were  not  settled;  and  he  received  no  other  consideration  for  the 
bills  than  the  receipt  of  the  *four  thousand  dollars  of  part-  r«^iyg 
nership  goods.  He  furnished  Thomas  F.  Townsley  &  Co.  '- 
with  produce  enough  to  pay  one  of  the  drafts,  and  they  paid  one  of 
them.  Townsley  &  Co.  had  no  funds  or  effects  in  their  hands 
belonging  to  him.  On  the  dissolution  of  the  partnership,  he  un- 
derstood the  plaintiff  was  to  wind  up  the  concern  and  pay  the  debts. 

The  defendant  then  offered  in  evidence  the  record  of  a  suit  of 
Toland  &  Rockhill  against  Sumrall  &  Waters,  which  was  objected 
to,  and  the  objection  sustained  by  the  Court 

The  deposition  of  Langhorne  was  then  read,  stating  that  in  1819, 
he  heard  Waters  say,  his  credit  was  better  abroad  than  at  home, 
for  Townsley  had  promised  to  accept  for  him  for  four  thousand  dol- 
lars for  Sumrall,  whether  his  produce  got  down  in  time  or  not 

Evidence  was  also  given  to  show,  that  shortly  after  the  bills  of 
exchange  were  drawn,  Waters  became  totally  insolvent. 

The  deposition  of  Samuel  D.  Lucas  was  read  on  the  part  of  the 
plaintiff.  He  stated  that  he  heard  Townsley  assure  the  plaintiff 
that  the  drafts  of  Waters  to  the  amount  of  four  thousand  dollars, 
which  Waters  proposed  to  let  the  plaintiff  have,  to  be  drawn  by 
Waters  on  the  house  of  Thomas  F.  Townsley  &  Co.,  of  New  Or- 
leans, at  one  hundred  and  twenty  days  after  date,  should  be  paid. 
The  plaintiff  consented  to  take  the  drafts  with  considerable  reluct- 
ance, for  fear  of  accident ;  upon  which  Townsley  assured  him  the 
drafts  should  be  honoured,  whether  the  produce  to  be  shipped  by 
Waters  arrived  or  not.  Upon  the  faith  of  Townsley^s  accepting 
for  Waters,  the  bills  were  received,  and  the  plaintiff  advanced  large 
({uantities  of  merchandise  and  other  articles. 
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The  plaintiff  prayed  the  following  instruction  to  the  jury,  wliich 
was  given,  and  to  which  the  defendant  excepted :  That  if  they  shall 
believe  from  the  evidence  in  this  case  that  the  defendant  Townsley 
promised  for  himself  and  company,  to  Sumrall,  that  they  would 
honour,  accept,  or  pay  bills  drawn  on  them  by  Waters  to  the  amount 
of  four  thousand  dollars;  and  that  Sumrall  did  immediately  there- 
after, or  within  a  reasonable  time,  upon  the  credit  of  said  promise, 
purchase  bills  drawn  by  Waters,  accordingly,  to  the  amount  of  four 
*1771  ^'^^^^^'^^  dollars,  and  that  the  bill  in  the  *declaration  men- 
^  tioned  is  one  of  the  bills  so  purchased ;  then  that  the  plain- 
tiff upon  the  evidence  is  entitled  to  recover,  whether  the  purchase 
was  made  before  or  aftefr  the  drawing  of  sai(jl  bills,  or  whether 
they  were  drawn  for  a  pre-existing  debt,  or  drawn  and  sold  for  any 
other  good  and  valuable  consid<^ration. 

The  defendant  then  asked  the  Court  to  instruct  the  jury,  1. 
That  if  they  believe  from  the  evidence,  that  the  defendant  by  parol 
stated  that  he  would  accept  a  bill  or  bills  to  the  amount  of  four 
thousand  dollars,  before  the  bills  were  drawn,  and  before  the  de- 
fendant had  received  the  amount  or  any  part  of  it,  under  the  ex- 
pectation and  belief  that  the  drawer,  Richard  S.  Waters,  would  put 
funds  into  his  hands  to  take  up  the  bills  at  maturity ;  and  that  the 
plaintiff  knew  that  the  said  Richard  had  no  funds,  but  made  the 
promise  in  anticipation  of  such  funds,  and  that  no  funds  to  take  up 
the  bill  were  placed  in  the  hands  of  the  defendants  or  either  of  them, 
to  take  up  the  bill,  nor  had  the  drawer  any  funds  in  the  hands  of 
the  drawee  to  draw  upon,  that  they  should  find  for  the  defendant ; 
provided  the  jury  further  find  that  the  plaintiff  and  R.  S.  Waters,  the 
drawer  were  partners  in  trade,  and  as  such  were  indebted  on  their 
partnership  account  to  Toland  &  Rockhill,  and  that  the  bill  was 
drawn  by  the  said  Waters  in  favour  of  the  plaintiff,  with  a  view  to 
raise  funds,  or  to  be  passed  in  direct  payment  of  a  joint  debt  due  as 
aforesaid,  and  that  the  said  bill,  with  this  object  and  view,  and  in 
pursuance  of  an  agreement  between  drawer  and  plaintiff,  was 
passed  to  the  credit  of  the  drawer  and  plaintiff  to  Toland  &  Rock- 
hill. 

2.  That  if  they  believe  the  said  bill  was  drawn  to  pay  a  partner- 
ship debt  as  stated  by  R.  S.  Waters,  they  ought  to  find  for  the  de- 
fendants. 

3.  That  if  they  believe  the  bill  was  drawn  by  Waters  in  favour 
of  Sumrall,  to  be  assigned  to  Toland  &  Rockhill  in  payment  of  a 
partnership  debt  due  by  Waters  &  Sumrall  to  Toland  &  Rockhill, 
and  that  said  bill  was  thus  assigned  to  Toland  &  Rockhill ;  and  if 
they  also  believe  that  said  Waters  &  Sumrall  have  not  settled  their 
partnership ;  that  then  they  should  find  for  the  defendant. 

4.  That  if  they  believe  from  the  evidence  that  the  drawer, 
*1781  *^*^^*^^  S.  Waters,  was  informed  by  Townsley,  before  he 

•I  drew  the  bills  offered  in  evidence,  that  he  might  draw  for 
four  thousand  dollars,  and  that  he  would  accept  and  take  up  two 
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thousand  dollars,  whether  he,  the  said  Waters^  got  on  in  time  to  take 
it  up  or  not ;  and  that  he  would  accept  and  take  up  the  other  hill 
if  funds  were  placed  or  forwarded  to  the  house  in  New  Orleans  to 
take  it  up  with,  and  that  when  the  said  Richard  S.  Waters  drew  the 
bills,  that  he  hesitated  for  fesur  he  could  not  get  to  New  Orleans  in 
time  with  the  means  to  take  up  both  bills,  until  it  was  agreed  be- 
tween Sumrail  and  him,'  that  they  would  risk  both  bills ;  and  if 
Waters  was  not  able  to  take  up  both  at  maturity,  that  as  to  the  one 
Townsley  would  not  accept,  he,  Sumrail,  would  assist  the  said 
Waters  with  funds  to  take  it  up  with  at  maturity ;  and  that  Sumrail 
did,  at  the  time  of  drawing  the  bills  as  aforesaid,  state  to  Waters 
that  Townsley  promised  him  that  he  would  accept  one  of  the  bills 
unconditionally,  and  the  other  if  in  funds ;  and  that  Townsley  & 
Co.  did  accept  and  pay  at  maturity  one  of  the  bills,  and  had  not 
funds  of  Waters  or  of  the  plaintiff  to  pay  the  other  at  maturity;  that 
they  ought  to  find  for  the  defendant 

5.  That  a  demand  of  the  amount  of  said  bill  at  New  Orleans  was 
necessary  to  enable  the  plaintiff  to  maintain  the  suit,  and  that  the 
protest  of  the  notary  is  not  evidence  of  such  demand. 

6.  That  a  parol  promise  to  pay  a  non-existii^  bill,  since  the 
statute  of  frauds,  is  not  obligatory  and  binding. 

To  all  which  opinions  of  the  Court — 1.  In  permitting  plaintiff  to 
read  said  protest ;  2,  In  refusing  defendant  leave  to  read  said  re- 
cord ;  3.  In  giving  the  instructions  asked  by  plaintiff;  4.  In  refusing 
the  instructions  asked  by  defendant,   the  defendant  excepted. 

The  first  question,that  arises,is  upon  the  admissibility  of  the  pro- 
test of  the  notary  public  at  New  Orleans,  as  proof  of  the  dishonour 
of  the  bill.  The  protest  is  for  non-payment  for  want  of  funds ;  and 
it  does  not  appear  that  there  had  been  any  prior  protest  for  non-ac- 
ceptance. Bills  of  exchange,  payable  at  a  given  time  after  date, 
need  not  be  presented  *for  acceptance  at  all;  and  payment  r^^Yja 
may  at  once  be  demanded  at  their  maturity.  The  objection  '- 
now  made  does  not  turn  upon  this  point,  but  upon  the  point  that 
the  present  is  not  a  foreign,  but  an  inland  bill  of  exchange ;  being 
drawn  in  Kentucky,  and  payable  at  New  Orleans  in  Louisiana ;  and 
that  a  notarial  protest  is  not  in  such  cases  evidence  of  a  demand  and 
refusal  of  payment.  We  do  not  think  it  necessary  in  this  case  to 
decide  whether  a  bill  drawn  in  one  state  upon  persons  resident  in 
another  state,  within  the  Union,  is  to  be  deemed  a  foreign,  or  an  m* 
land  bill  of  exchange.  Foreign  it  certainly  is  not,  if  by  such  appel- 
lation is  understood  a  bill  drawn  upon  a  country  under  a  totally 
distinct  and  independent  sovereignty  and  allegiance.  Inland  it  is 
not,  if  by  that  appellation  is  understood  a  bill  drawn  in  one  part  of 
a  territory,  on  another  part,  exclusively  under  the  same  municipal 
laws,  and  exclusively  governed  by  the  same  sovereign  power.  It 
would  seem  to  constitute  an  intermediate  case.  Different  tribunals 
in  the  United  States,  of  great  respectability,  have,  however,  differed 
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upon  the  question ;  and  it  may  all  be  left  for  a  final  decision,  until 
it  constitutes  the  very  turning  point  of  the  judgment! 

It  is  admitted,  that  in  respect  to  foreign  bills  of  exchange  the  no- 
tarial certificate  of  protest  is  of  itself  sufficient  proof  of  the  dishonour 
of  a  bill  without  any  auxiliary  evidence.  It  has  been  long  adopted 
into  the  jurisprudence  of  the  common  law,  upon  the  ground  that 
such  protests  are  required  by  the  custom  of  merchants ;  and  being 
founded  in  public  convenience,  they  ought,  everywhere,  to  be  al- 
lowed as  evidence  of  the  facts  which  they  purport  to  state.  The 
negotiability  of  such  bills,  and  the  facility  as  well  as  certainty  of  the 
proof  of  dishonour,  would  be  materially  afiected  by  a  different 
course.  A  foreign  merchant  might  otherwise  be  compelled  to  rely  on 
mere  parol  proof  of  presentment  and  dishonour,  and  be  subjected  to 
« 1 A01  ^^'^y  <^hances  of  delay,  and  ^sometimes  to  absolute  loss,  from 
^  the  want  of  sufficient  means  to  obtain  the  necessary  and  satis- 
factory proofs.  The  rule^  therefore,  being  founded  in  public  con- 
venience, has  been  ratified  by  Courts  of  law  as  a  binding  usage. 
But  where  parties  reside  in  the  same  kingdom  or  country,  there 
is  not  the  same  necessity  for  giving  entire  verity  and  credit  to  the 
notarial  protest  The  parties  may  produce  the  witnesses  upon  the 
stand,  or  compel  them  to  give  their  depositions.  And  accordingly, 
even  in  cases  of  foreign  bills,  drawn  upon  and  protested  in  another 
country,  if  the  protest  has  been  made  in  the  country  where  the  suit 
is  brought,  Courts  of  justice  sitting  under  the  common  law,  require 
that  the  notary  himself  should  be  produced  if  within  the  reach  of 
process^  and  his  certificate  is  not  per  se'  evidence.  This  was  so  held 
by  Lord  Ellenborough,  in  Chesmer  vs.  Noyes,  2  Campbell's  R.  129. 

It  is  not  disputed  that,  by  the  general  custom  of  merchants  in  the 
United  States,  bills  of  exchange,drawn  in  one  state  on  another  state, 
are,  if  dishonoured,  protested  by  a  notary;  and  the  production  of 
such  protest  is  the  customary  document  of  the  dishonour.  It  is  a  prac- 
tice founded  in  general  convenience,  and  has  been  adopted  for  the 
same  reasons  which  apply  to  foreign  bills  in  the  strictest  sense.  The 
distance  between  some  of  these  states,  and  the  difficulty  of  obtain*- 
ing  other  evidence,  is  far  greater  than  between  England  and  France, 
or  between  the  continental  nations  of  Europe,  where  the  general 
rule  prevails.  We  think  upon  this  ground  alone,  the  reason  for  ad- 
mitting foreign  protests  would  apply  to  cases  like  the  present,  and 
furnish  a  just  analogy  to  govern  it  There  is  as  little  doubt,  that 
such  is  the  custom  in  relation  to  bills  drawn  on  New  Orleans,  where 
the  jurisprudence  of  the  civil  law  mainly  prevails,  and  under  which 
acts  of  this  sort  are  generally  verified  by  notaries.  The  act  of  Ken- 
tucky of  1798,  ch.  57,  2  Littell's  Statutes,  101,  also  recognises  the 
propriety,  if  not  the  indispensable  necessity  of  a  protest,  not  only  in 


i 


3  Kent's  Comm.  63. 
fn  th«  case  of  Bockner  tw.  Finlaj,  post  686,  this  question  is  settled ;  and  a  bill  of  ex- 
change, drawn  in  one  state  of  the  United  States,  on  a  person  residing  in  another  state,  is 
held  tn  be  a  foreign  bill,  so  far  as  to  make  the  protest  of  non-acceptance  and  non-payment 
evidence  of  the  same. 
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the  cases  of  foreign  bills  generally,  but  of  all  bills  drawn  on  any 
persons  out  of  the  statei,  or  within  any  other  of  the  United  States ; 
providing  "  that  the  same  being  returned  back  unpaid  with  *a  r » |j. , 
legal  protest,  the  drawer  and  all  others  concerned  shall  pay  the  ^ 
contents,  &c.  with  legal  interest  from  the  time  the  said  bill  or  bills 
were  protested,  the  charges  of  protest,  and  ten  per  cent,  advance  for 
the  damage,  &c."  The  contract  for  the  acceptance  and  honour  of 
the  present  bill  was,  if  made  at  all,  made  in  Kentucky,  and  was  to 
be  governed  by  its  laws ;  even  supposing  that  the  question  whether 
it  amounted  to  an  acceptance  or  not,  was  to  be  governed  by  the  law 
of  Louisiana,  where  the  contract  was  to  be  executed.  So  that  in 
either  view  of  the  matter,  upon  the  general  custom  of  merchants, 
or  the  lex  loci  contractus,  we  think  the  protest  was  rightly  admitted 
in  evidence.  Wherever  a  protest  is  required  to  fix  the  title  of  the 
parties,  or  by  the  custom  of  merchants  is  used  to  establish  a  present- 
ment or  dishonour  of  a  bill,  it  is  competent  evidence  between  the 
parties  who  contract  with  reference  to  the  presentment  and  disho- 
nour of  such  bill.  And  there  is  no  doubt  that  it  was  material  for 
this  purpose  under  some  of  the  counts  in  the  declaration. 

The  next  objection  is  to  the  rejection  of  the  record  of  the  action 
of  Toland  &  Rockhill  vs.  Sumrall  &  Waters.  That  was  a  suit 
between  other  parties,  and  falls  within  the  general  rule  of  res  inter 
alios  acta ;  and  on  that  account  was  in  our  judgment  rightly  re- 
jected. 

The  remaining  objections  arise  from  the  instruction  given  by  the 
Court  to  the  jury,  on  the  prayer  of  the  plaintiff,  and  to  the  refusal  of 
the  Court  to  give  the  instructions  prayed  for  by  the  defendant. 

The  instruction  given  by  the  Court  upon  the  plaintiff's  prayer  is 
not  understood  to  jinvolve  any  other  difficulty  than  that  it  states  that 
the  plaintiff  would  be  entitled  to  recover,  ^  whether  the  purchase 
was  made  before  or  after  drawing  of  said  bills,  or  whether  they 
were  drawn  for  a  pre-existing  debt,  or  drawn  and  sold  for  any  other 
good  and  valuable  consideration."  We  cannot  perceive  any  sound 
legal  objection  to  this  instruction.  If  a  person  undertake,  in  consi- 
deration that  another  will  piurchase  a  bill  already  drawn,  or  to  be 
thereafter  drawn,  and  as  an  inducement  to  the  purchaser  to  accept  it, 
and  the  bill  is  drawn  and  purchased  upon  the  credit  of  such  promise, 
for  a  sufficient  consideration,  *such  promise  to  accept  is  bindf-  ^^^ .  ^ 
ing  upon  the  party.  It  is  an  original  promise  to  the  pur-  I-  ^^^ 
chaser,  not  merely  a  promise  for  the  debt  of  another ;  and  having  a 
sufficient  consideration  to  support  it,  m  reason  and  justice,  as  well 
as  in  law,  it  ought  to  bind  him.  It  is  of  no  consequence  that  the 
direct  consideration  moves  to  a  third  person,  as  in  this  case  to  the 
drawer  of  the  bill :  for  it  moves  from  the  purchaser,  and  is  his  in- 
ducement for  taking  the  bill.  He  pays  his  money  upon  the  faith  of 
it,  and  is  entitled  to  claim  a  fulfilment  of  it.  It  is  not  a  case  billing 
within  the  objects  or  the  mischiefs  of  the  statute  of  frauds.  If  A 
says  to  B,  pay  so  much  money  to  C  and  I  will  pay  it  to  you,  it  is 
an  original  independent  promise ;  and  if  the  money  is  paid  upon  the 
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faith  of  it.  It  has  been  always  deemed  an  obligatory  contract,  even 
though  it  be  by  parol ;  because  there  is  an  original  consideration 
moving  bettween  the  immediate  parties  to  the  contract  Damage  to 
the  proniissee  constitutes  as  good  a  consideration  as  benefit  to  the 
promissor.  In  cases  not  absolutely  closed  by  authority,  this  Court 
has  already  expressed  a  strong  inclination  not  to  extend  the  opera- 
tion of  the  statute  of  frauds,  so  as  to  embrace  original  and  distinct 
promises,  made  by  different  persons  at  the  same  time  upon  the  same 
general  consideration.!  Then,  again,  as  to  the  consideration,  it  can 
make  no  difference  in  law,  whether  the  debt  for  which  the  bill  is 
taken  is  a  pre-existing  debt,  or  money  then  paid  for  the  bill.  In 
each  case  there  is  a  substantial  credit  given  by  the  party  to  the 
drawer  upon  the  bill,  and  the  party  parts  with  his  present  rights  at 
the  instance  of  the  promissee ;  whose  promise  is  substantially  a  new 
and  independent  one,  and  not  a  mere  guarantee  of  the  existing  pro- 
mise of  the  drawer.  Under  such  circumstances,  there  is  no  sub- 
stantial distinction,  whether  the  bill  be  then  in  existence,  or  be  drawn 
afterwards.  In  each  case  the  object  of  the  promise  is  to  induce  the 
party  to  take  the  bill  upon  the  credit  of  t1;i&  promise ;  and  if  he  does 
so  take  it,  it  binds  the  promissor.  The  question  whether  a  parol 
promise  to  accept  a  non-existing  bill  amounts  to  an  acceptance  of 
y.g„1  the  bill  when  *drawn,  is  quite  a  different  question,  and  does 
-'  not  arise  in  this  case.  If  the  promise  to  accept  were  binding, 
the  plaintiff  would  be  entitled  to  recover,  although  it  should  not  be 
deemed  a  virtual  acceptance ;  and  the  point  whether  it  was  an  ac- 
ceptance or  not,  does  not  appear  to  have  been  made  in  the  Court 
below. 

The  instructions  prayed  for  on  behalf  of  the  defendant  and  re- 
fused by  the  Court,  present  several  objections  to  the  plaintiff's  right 
of  recovery. 

The  first  is,  that  the  plaintiff  is  not  entitled  to  recover,  if  he  knew 
that  the  defendant  at  the  time  of  taking  the  bill,  had  not  funds  of 
the  drawer  in  his  hands,  and  if  the  defendant's  promise  was  under 
the  expectation  of  receiving  funds,  and  he  did  not  in  fact  receive 
them  at  the  maturity  of  the  bill.  We  are  of  opinion  that  this  objec- 
tion is  unfounded  in  point  of  law.  If  the  drawee  have  no  funds  in 
his  hands,  and  the  fact  is  known  to  the  other  party,  and  yet  the  in- 
ducement to  take  the  bill  is  the  promise  of  the  drawee  to  accept  it, 
it  constitutes  a  valid  contract  between  the  parties;  if  there  is  a  pur- 
chase of  the  bill  upon  the  credit  of  such  promise.  The  acceptance 
of  the  drawee  of  a  bill  binds  him,  although  it  is  known  to  the  holder 
that  he  has  no  funds  in  his  hands.  It  is  sufficient  that  the  holder 
trusts  to  such  acceptance. 

Another  objection  is,  that  the  object  of  taking  the  bill  was  to  pay 
the  partnership  debt  of  the  plaintiff  and  the  drawer,  (who  had  been 
partners  in  trade ;)  and  it  was  passed,in  pursuance  of  an  agreement 
between  them,  to  a  creditor  of  the  firm,  who  subsequently  returned 
it  for  the  dishonour.    In  what  respect  this  changes  the  rights  of  the 

t  D'Wolf  w.  Rabaud,  1  Peten,  476. 
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plaintiffs  as  to  the  defendant,  it  is  somewhat  difficult  to  perceive. 
There  was  evidence  in  the  case  to  sbow^that  the  plaintiff  was  upon 
the  dissolution  to  discharge  the  partnership  debts;  and  also  that 
upon  the  faith  of  this  very  promise  of  the  defendant,  he  allowed 
partnership  property  to  the  full  amount  of  the  bill  to  pass  into  the 
drawer's  hands  for  his  own  exclusive  use.  But  independently  of 
this  evidence,  the  bill  itself  was  not  a  partnership  bill,  though  the 
drawer  and  the  plaintiff  had  been  partners.  On  the  contrary,  it  was 
to  be  drawn  on  the  sole  accouiit  and  credit  of  the  drawer,  and  was 
to  be  ^accepted  on  that  account ;  and  if  the  plaintiff  took  the  r«^g4 
bill  as  the  sole  bill  of  the  drawer,  on  the  credit  of  the  defend-  '- 
ant's  promise  to  accept  it,  for  a  valuable  consideration,  the  use  to 
which  he  should  apply  it,  whether  in  payment  of  joint  debts  or  other- 
wise, was  nothing  to  the  defendant.  It  ii^  no  respect  changed  the 
nature  of  his  own  undertaking.  The  receiving  of  such  a  bill,  with 
the  intent  to  apply  the  same  to  the  payment  of  a  partnership  debt, 
might  materially  affect  the  plaintiff;  and  we  see  that  by  the  sub- 
sequent insolvency  of  the  drawer,  and  his  parting  with  the  part^^ 
nership  effects,  it  did  seriously  affect  his  remedy  in  respect  to  his 
partner.  The  question  is  not  put,  whether,  if  no  loss  had  been  sus- 
tained in  any  way,  the  plaintiff  would  have  been  entitled  to  recover 
against  the  defendant.  By  becoming  an  endorser  upon  the  bill,  he 
incurred  a  responsibility  to  those  to  whom  he  endorsed  it,  very  dif*- 
ferent  from  that  which  he  incurred  to  them  as  creditors  of  the  part- 
nership. This  alone  was  a  suffi^cient  consideration  to  support  the 
promise  to  accept.  It  should  be  added,  that  the  appUcation  of  the 
bill  to  the  payment  of  debts  constituted  no  part  of  the  ground  of  the 
promise  of  the  defendant. 

Another  objection  is,  that  the  partnership  accounts  remain  unset- 
tled, and  therefore  the  plaintiff  ought  not  to  recover.  Surely  this 
alone  is  not  sufficient  to  deprive  the  plaintiff  of  his  right  of  action. 
It  is  perfectly  consistent  with  this  state  of  facts,  that  the  plaintiff 
should  be  a  creditor  of  the  firm  to  an  extent  far  beyond  the  amount 
of  four  thousand  dollars.  There  is  evidence  in  the  record  from  which 
the  jury  might  fairly  presume,  that  such  was  the  case.  But  the 
circumstance,  that  the  accounts  of  the  partnership  were  unsettled, 
is  put  as  of  itself  sufficient  to  defeat  the  plaintiff's  recovery;  which  it 
cannot  be  admitted  to  be,  if  in  any  possible  case,  consistently  with 
that  fact,  he  might  have  sustained  any  loss  by  taking  the  bill  upon 
the  faith  of  the  defendant's  promise. 

Another  objection,  arising  out  of  the  fourth  instruction  prayed  for 
by  the  defendant,  which  is  very  complicated  and  embarrassing  in  its 
presentation,  is,  the  effect  of  the  agreement  therein  supposed  be- 
tween the  plaintiff  and  the  drawer  to  accept  both  the  bills;  and  if  the 
defendant  should  not  ^accept  both,  then  that  the  plaintiff  r«^ge 
would  assist  the  drawer  with  funds  to  take  up  the  non-  ^ 
accepted  bill  at  maturity.  This  agreement  was  not  in  the  slightest 
degree  prejudicial  to  any  rights  of  the  defendant.  Its  object  was  to 
provide  funds  in  the  event  of  a  non-fulfilment  of  the  promise  of  the 
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defendant  to  accept  either  of  the  bills.  It  did  not  waive  or  vary  the 
defendant's  contract ;  and,  at  most,  could  be  considered  only  as  a 
collateral  agreement  of  the  parties,  forming  additional  private  in- 
ducements for  the  drawing  ot  the  bill. 

The  same  instruction  includes  another  objection,  which  is,  that  if 
from  the  evidence  the  jury  should  believe  that  the  plaintiff  did  at 
the  time  of  drawing  the  bills  state  to  the  drawer,  that  the  defendant 
promised  him  that  he  would  accept  one  of  the  bills  imconditionally, 
and  the  other  if  in  funds;  and  that  the  drawee  did  not  accept  and 
pay  at  maturity  one  of  the  bills,  and  had  not  funds  of  the  drawer  or 
of  the  plaintiff  to  pay  the  other  at  maturity ;  that  they  ought  to  find 
for  the  defendant.  This  part  of  the  instruction  proceeds  altogether 
upon  the  ground  that  the  mere  statement  of  the  plaintiff  to  the  drawer, 
that  the  promise  of  the  defendant  was  conditional,  was  a  bar  to  the 
recovery.  It  does  not  affect  to  state,  that  if  in  point  of  fact  the  pro- 
mise was  conditional,  such  would  and  ought  to  be  the  result;  but, 
that  it  was  sufficient  that  the  plaintiff  so  told  the  defendant,  whether 
the  &ct  were  so  or  not.  In  our  judgment  the  rights  of  the  plaintiff 
are  to  be  decided  by  the  fact,  whether  the  proniise  was  conditional 
or  not,  and  not  by  the  mere  assertion  of  the  plaintiff.  His  assertion 
might  properly  be  weighed  by  the  jury  as  part  of  the  evidence,  to 
control  or  explain  it ;  but  their  verdict  ought  to  be  governed  by  their 
belief  of  the  &cts,  and  not  their  belief  that  a  particular  assertion  i^as 
made. 

These  are  all  the  objections, which  have  been  urged  at  the  bar ; 
and  we  are  of  opinion  that  the  Court  was  right  in  rejecting  the  in 
stiuctions  prayed  for  by  the  defendant. 

The  judgment  is  therefore  to  be  affirmed^  with  costik 
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*Le  Rot,  Bayard  &  Co.,  Plaintiffs  in  error,  t^.  George  John- 
son, Defendant  in  error. 

Tn  an  action  originallj  commenced  against  A  and  B  as  partners,  upon  an  alleged  engage- 
ment by  the  firm,  and  where  A,  who  was  not  fonnd  or  served  with  process,  was  offered 
88  a  witness  in  fiivour  of  B.  having  been  released  by  B,  the  Court  said ;  <<  It  is  to  be 
premised  that  the  only  ground  upon  which  the  objection  can  be  rested  is  the  supposed 
interest  of  the  witness  in  the  event  of  the  cause;  since  the  suit  having  regularly  abated 
as  to  him  by  the  return  that  he  vras  *  no  inhabitant,'  he  was  no  more  a  party  to  it  than 
he  would  have  been  had  his  name  been  altogether  omitted  in  the  declaration.  As  to  the 
objection  upon  the  score  of  interest,  it  is  sufficient  to  remark,  that  it  was  manifestly 
hostile  to  the  party  in  whose  fisivour  he  testified,  and  who  offered  it  in  evidence ;  since  the 
plaintiff's  recovery  against  the  defendant,  and  satisfaction  from  him,  would  be  a  bar  to 
their  action  against  the  witness ;  and  the  release  of  A  protected  him  against  any  action 
which  A  might  bring  against  him  for  contribution  or  otherwise."  [194] 

It  is  well  settled,  that  if  a  bill  of  exchange  be  drawn  by  one  partner  in  the  name  of  the  firm, 
or  if  a  bill  drawn  on  the  firm  by  their  usual  name  and  style,  be  accepted  by  one  of  the 
partners,  all  the  partnership  are  bound.  It  results  necessarily  fix>m  the  nature  of  the 
association,  and  the  objects  for  which  it  is  constituted,  that  each  partner  should  possess 
the  power  to  bind  the  whole,  when  acting  in  the  name  by  which  the  partnership  is  known ; 
although  the  consent  of  the  other  partnera  to  the  particular  contract  should  not  be  ob- 
tained, or  should  be  withheld.  [197] 

Third  persons  are  not  bound  to  inquire  whether  the  partner  with  whom  they  are  contracting 
is  acting  on  the  partnership  account,  or  for  his  individual  advantage.  The  interest  of  the 
partner  in  the  joint  stock  of  the  concern,  and  his  consequent  authority  to  use  the  partner- 
ship name,  raises  a  presumption  that  the  contract  was  made  for  joint  account ;  which  is 
sufficient  to  bind  the  firm,  unless  to  the  contrary  be  shown ;  and  that  the  -person  with 
whom  the  partner  deals  had  notice,  or  reason  to  believe  that  the  former  was  acting  on  his 
separate  account  [198] 

Where  in  the  articles  of  partnership  no  name  of  the  firm  was  mentioned  as  agreed  upon, 
and  the  concern  went  into  operation  under  the  aitides,  the  books  being  kept,  and  the 
bills  and  accounts  relating  to  tiieir  transactions  being  made  out  at  their  warehouse,  in  the 
name  of  *' Hoffman  6c  Johnson  ;**  it  cannot  be  questioned  but  that  a  name*thus  assumed, 
recognised,  and  publicly  used,  became  the  legitimate  name  and  style  of  the  firm ;  not  less 
so  than  if  it  had  been  adopted  by  the  articles  of  partnership.  [199] 

Where  a  bill  of  exchange  was  drawn  by  A,  after  the  dissolution  of  his  partnership  with  B, 
and  the  proceeds  of  the  bill  went  to  pay,  and  did  pay,  the  partnership  debts  of  A  &  B, 
which  A  on  the  dissolution  of  the  firm  had  assumed  to  pay ;  the  holder  of  the  bill  after 
its  dishonour  can  have  no  claim  on  B  in  consequence  of  the  particular  appropriation  of 
the  proceeds  of  the  bill.  [199] 

It  is  admitted,  that  if  one  of  die  partners  contracted  with  a  third  person,  in  the  name 
*of  the  firm  after  the  dissolution,  but  that  fiict  not  made  public,  or  known  by 
such  third  person,  the  law  considen  the  contract  as  being  made  with  the  firm,  [*  1 87 
and  on  their  credit  4  But  if  the  partner  deal  with  another  in  his  individual  name, 
and  upon  his  sole  responsibility,  without  even  an  allusion  to  the  partnerahip,  it  was  un- 
important to  that  other  to  know  that  the  partnerahip  was  dissolved,  since  he  was  dealing, 
not  with  the  firm,  and  upon  their  credit,  but  with  the  individual  with  whom  he  was  acting, 
upon  his  own  credit  [200]  ^ 

AN  action  of  debt  upon  a  bill  of  exchange  for  one  thousand  two 
hundred  and  fifty  pounds  sterling,  was  instituted  by  the  plaintifis  in 
error,  in  the  Circuit  Court  for  the  county  of  Alexandria,  in  the  district 
of  Columbia,  against  Jacob  Hoffman  and  George  Johnson,  alleging 
them  to  be  partners  in  trade.  By  the  statute  of  Virginia,  adopted  as 
the  law  ofthe  county  of  Alexandria,  this  form  of  action  is  authorized 
for  the  recovery  ofthe  sum  due  upon  a  bill  of  exchange,  and  damages 
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for  non-payment.  The  declaration  charged  the  bill  to  have  been 
drawn  by  Jacob  HoiFman  and  George  Johnson,  trading  as  copartners 
in  Alexandria,  under  the  name  of  Jacob  HoiFman,  the  same  being  for 
the  account  of  the  concern ;  and  that  the  bill  was  purchased  by  the 
plaintiffs,  who  remitted  it  to  London;  where  it  was  presented  to  the 
drawers  and  was  returned  protested. 

The  process  was  not  served  on  Jacob  Hoffman. 
.  Upon  the  trial  of  the  cause,  it  was  proved  that  it  was  generallj 
•%nown  in  Alexandria,  in  1823,  that  the  defendant  and  Jacob  Hoff 
man  were  jointly  concerned  in  buying  and  selling  pork ;  and  by  the 
articles  of  copartnership  signed  by  both  partners,  and  entered  into  on 
the  10th  of  December,  1823,  it  was  agreed,  inter  alia,  that  the  funds 
necessary  for  the  purposes  of  the  partnerships  were  to  be  borrowed 
from  the  banks  or  otherwise,  upon  the  notes  of  George  Johnson,  to 
be  endorsed  by  Hoffman,  or  in  such  other  shape,  as  respects  the 
paper  of  the  parties,  as  might  be  found  suitable  to  the  object  in- 
tended. The  active  partner  in  the  business  was  Jacob  Hoffman, 
who,  besides  the  business  of  the  concern,  carried  on  that  of  a  sugar 
refiner,  a  buyer,  seller,  and  Salter  of  beef,  and  a  tobacconist ;  and  at 
•the  same  time  the  defendant,  George  Johnson,  was  engaged  in  the 
transaction  of  business  on  his  own  account,  as  a  commission 
merchant  and  grocer. 

*188l  ^'^^^  cashier  of  the  bank  of  Alexandria  proved,  that  an 
^  account  was  opened  in  that  bank  on  the  3d  of  December, 
1823,  which  he  understood,  from  both  parties,  was  to  comprehend 
the  cash  deposites  of  the  joint  concern,  and  the  proceeds  of  notes 
discounted  for  the  purpose  of  raising  funds  for  the  same.  For  some 
years  before,  Jacob  Hoffman  kept  an  account  in  the  bank,  until  the 
opening  of  the  new  account ;  upon  which  the  private  balance  due 
the  bank  was  transferred  to  it,  and  no  money  could  be  drawn  out 
of  the  bank  upon  the  account,  but  upon  the  check  of  Hoffman  drawn 
by  him  in  his  own  name.  Accounts  of  a  similar  character,  in  the 
same  form,  and  used  in  the  same  manner  and  for  similar  purposes, 
were  proved  to  have  been  kept  at  the  same  period  in  the  Farmers' 
Bank,  and  in  the  Bank  of  Potomac.  These  accounts  comprehended, 
indiscriminately,  all  the  deposites  of  cash  kept  by  Hoffman  in  the 
banks,  as  well  as  deposites  and  cash  of  the  joint  concern.  The  same 
witness  also  proved,  that  before  a  note  for  six  thousand  dollars, 
drawn  by  the  defendant,  and  endorsed  by  John  H.  Ladd  &  Co.,  was 
^discounted  by  the  bank,  he  sent  the  bill  of  exchange  which  was  the 
foundation  of  this  action  to  New  York,  at  the  request  of  Hoffman,  to 
be  there  negotiated.  The  bill  not  being  sold  immediately  in  New 
York,  Hoffman  went  there;  and  assisted  by  letters  of  recommenda- 
tion from  merchants  of  Baltimore,  he  negotiated  the  bill,  and  out 
of  the  proceeds  of  the  same  the  note  for  six  thousand  dollars  was 
paid  at  the  bank  of  Alexandria.  The  proceeds  of  the  discount  of 
this  note  were  used  by  the  firm.  The  partnership  of  the  defendant 
and  Jacob  Hoffman  was  advertised  in  the  public  papers  of  Alexan- 
dria, the  advertisement  being  subscribed  with  the  names  of  both 
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persons;  during  the  continuance  of  the  concern,  it  was  generally 
known  in  Alexandria,  under  the  style  of  Hoffman  &  Johnson;  ac- 
counts were  rendered,  and  money  was  paid  in  that  name,  and  the 
firm  was  dissolved  on  the  10th  of  January,  1824. 

By  the  terms  of  the  dissolution,  Mr.  Hoffman  was  bound  to  pay 
the  debts  of  the  firm,  and  this  bill  was  drawn  to  enable  him  to  com- 
ply with  this  contract. 

The  defendant  was  called  upon  early  in  June,  and  informed  of 
the  fate  of  the  bills;  and  efforts  were  made  without  ^success  r»^«Q 
to  procure  payment  out  of  property  which  had  belonged  to  L 
Hoffman  and  Johnson,  and  which  was  in  the  hands  of  a  trustee. 

The  questions  submitted  to  the  jury,  and  upon  which  the  Court 
were  requested  to  charge  in  favour  of  the  plaintiffs  below,  who  are 
plaintiffs  in  error  in  this  Court,  were : 

1.  That  upon  the  evidence  of  partnership,  and  that  the  proceeds 
of  the  bill  were  applied  to  the  paynient  of  the  note  which  had  been 
discounted  for  the  firm ;  unless  the  defendant  could  show  a  notice 
of  the  dissolution  of  the  partnership,  either  public  or  private,  before 
the  bill  was  sold,  and  that  the  bill  was  not  drawn  on  partnership 
account ;  the  plaintiffs  were  entitled  to  recover. 

2.  If  the  jury,  from*  the  evidence,  should  be  of  opinion  that  the 
bill  was  drawn  in  reference  to  the  business  of  the  concern,  and  to 
meet  the  engagements  of  the  same,  and  the  proceeds  of  the  Same 
were  so  applied ;  then  the  defendant  is  liable  to  the  plaintiffs,  un- 
less he  proves  a  dissolution  of  the  firm  and  knowledge  of  the  same 
by  the  plaintiffs  before  the  bill  was  negotiated. 

3.  That  if  the  jury  believed  the  name  of  Jacob  Hoffman  was 
sometimes  used  in  relation  to  the  business  of  the  concern,  and  that 
the  bill  was  drawn  in  the  name  of  Jacob  Hoffman,  and  so  nego- 
tiated for  the  firm  to  pay  its  notes ;  the  plaintiff  is  entitled  to  recover, 
unless  the  defendant  can  prove  that  the  bill  was  not  drawn  and  ne- 
gotiated on  partnership  account,  or  that  the  partnership  was  dis- 
solved and  the  plaintiff  notified  thereof,  or  the  dissolution  was  ad- 
vertised before  the  bills  were  drawn  and  negotiated. 

The  Court  having  refused  these  instructions,  and  a  verdict  and 
judgment  having  been  obtained  for  the  defendant,  this  writ  of  error 
^as  prosecuted. 

The  case  was  argued  by  Mr.  Swann  and  Mr.  Key  for  the  plain- 
tiffs in  error ;  and  by  Mr.  Jones  for  the  defendant. 

For  the  plaintiffs,  it  was  contended,  that  the  bill  upon  which  this 
suit  was  brought  was  drawn  by  Jacob  Hoffman  on  account  of  him- 
self and  the  defendant,  to  provide  for  the  payment  of  a  note  dis- 
counted for  the  concern,  in  the  name  *used  by  them  in  their  -♦jg^ 
arrangements  of  finance  ;  and  the  proceeds  of  the  sale  of  the  '- 
bill  having  gone  to  pay  the  note,  the  defendant  was  liable  to  the 
plaintiffs  for  the  amount  of  the  bill  and  damages.  It  was  in  fact  the 
bill  of  the  firm. 
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The  evidence  on  the  part  of  the  plaintiffs  was  sufficient  to  go  lo 
the  jury,  upon  the  principles  claimed  by  the  plaintiffs.  The  name 
of  Jacob  Hoffman  was  used  as  that  of  the  firm,  and  if  several  per- 
sons act  under  one  name,  all  are  bound.  Montagu  on  Partnership, 
32,  note. 

While  it  is  admitted  that  the  partnership  was  not  bound  for  all 
the  acts  done  in  the  name  of  Jacob  Hoffman,  here  was  a  transaction 
in  reference  to  its  concerns,  and  it  is  therefore  obligatory  on  all. 
Gow  on  Partnership,  55.  70.  189. 

The  language  of  the  bill  is  in  the  plural,  and  thus  it  is  manifest 
that  it  was  not  an  individual  transaction  of  Jacob  Hoffman.  It  is 
thus  drawn :  **  Ninety  days  after  sight  of  our  first  of  exchange,  (second, 
third,  and  fourth  of  same  tenor  impaid,)  pay  to  the  order,  &c.'' 

That  the  partnership  was  dissolved  before  the  bill  was  drawn  is 
immaterial.  The  dissolution  was  secret,  as  it  was  not  known  to  the 
plaintiffs ;  and  they  must  be  supposed  to  have  taken  the  bill  upon 
the  notoriety  of  the  partnership.  The  difficulties  which  prevented 
the  early  sale  of  the  bill  in  New  York  may  have  been  removed  by 
information  obtained  by  the  plaintiff  in  Alexandria,  and  particularly 
of  the  form  in  which  the  engagements  for  the  money  concerns  of  the 
firm  were  drawn.  • 

The  propositions  stated  by  the  counsel  of  the  plaintiffs  should 
have  been  submitted  to  the  jury. 

The  first  requested  the  Court  to  say  whether  the  facts  proved 
showed  a  partnership. 

The  second,  that  unless  notice  of  the  dissolution  was  brought 
home  to  the  plaintiffs,  the  defendants  were  liable. 

The  third,  that  there  was  evidence  that  the  parties  sometimes 
used  the  name  of  Jacob  Hoffman ;  and  the  bills  were  drawn  to  raise 
funds  for  the  partnership,  and  therefore  the  plaintiffs  were  entitled 
to  charge  the  defendant,  unless  the  defendant  could  prove  they 
were  not  used  for  the  firm. 

«ioi-i       *The  counsel  also  cited  Gow  on  Part.  155.    2  Bos.  & 
^^^J  Pul.  679. 

Mr.  Jones,  for  the  defendant.  The  evidence  showed  a  special 
partnership,  to  buy  and  sell  pork,  and  all  the  transactions  of  the 
firm  were  in  the  name  of  Jacob  Hoffman  and  George  Johnson.  If 
the  name  of  Jacob  Hoffman  was  used  at  the  banks,  it  was  not  so 
used  as  the  name  of  the  firm,  but  as  the  name  of  one  individual  of 
the  same ;  each  giving  his  own  name  to  raise  funds  for  conducting 
the  business. 

Nor  was  the  bill  taken  as  that  of  the  firm ;  the  plaintiffs  refused 
it  in  the  first  instance,  and  took  it  afterwards,  when  assured  of  the 
respectability  of  the  drawer,  individually.  The  law  is  fully  settled, 
that  when  it  is  claimed  to  make  a  person  liable  as  a  partner,  in  a 
firm  carried  on  in  the  name  of  one  person,  it  must  be  shown  to  be 
a  partnership  concern.  The  defendant  is  protected  by  this  principle ; 
for  although  the  proceeds  of  the  bill  were  applied  to  pay  the  note 
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discounted  for  the  benefit  of  the  firm,  the  payment  of  that  note  had 
been  assumed  by  Jacob  Hoffman,  and  he  haxl  a  right  to  raise  funds 
on  his  own  responsibility  to  discharge  it. 

To  bind  a  partnership,  the  name  of  the  firm  is  essential.  If  it  is 
not  used,  it  must  be  presumed  to  be  an  individual  transaction ;  and 
ff  the  proceeds  of  the  same  are  brought  into  the  concern,  it  is  pre- 
sumed it  is  done  as  an  individual  duty  to  the  firm. 

The  books  show  universally  the  difference  between  a  manual  act 
of  purchasing  goods,  which  may  be  done  by  one  partner  to  bind 
all ;  and  the  binding  of  all  by  writing,  in  which  all  must  act,  or  he 
who  acts  must  have  authority  to  bind  all.  How  far  the  Courts  have 
gone  in  considering  that  a  separate  debt,  which  is  contracted  by  one 
of  a  firm,  is  shown  by  the  following  cases.  4  Term  Rep.  270.  12 
Bast,  122.     60W  on  Part.  32.     1  Atk.  223.     1  Marshall's  Rep.  249. 

It  is  incumbent  on  the  plaintiffs  to  prove  they  dealt  with  the  firm, 
or  with  a  view  to  the  liability  of  all  the  parties  to  it.  Here  George 
Johnson  was  unknown  to  the  plaintiffs ;  Jacob  Hoffman  alone  ap- 
peared in  the  transaction,  and  he  drew  the  bill  in  his  own  name,  on 
his  own  responsibiUty,  to  *obtain  the  means  to  carry  into  effect  r-^ .  ^^ 
the  terms  of  the  dissolution  of  the  partnership.  The  Court,  in  l- 
refusing  the  instructions,  therefore,  acted  in  conformity  with  the  law, 
and  the  facts  of  the  case. 

*  . 

Mr.  Justice  Washington  delivered  the  opinion  of  the  Court. 

The  plaintiffs  instituted  an  action  of  debt  under  the. statute  of 
Virginia,  in  the  Circuit  Court  of  the  district  of  Columbia,  for  the 
county  of  Alexandria,  against  Jacob  Hoffman  and  the  defendant 
upon  a  bill  of  exchange  drawn  by  the  said  Hoffman,  and  dated  the 
3d  of  January,  1824.  The  declaration  charges,  that  the  said  Jacob 
Hoffman  and  George  Johnson  were  partners  in  the  business  of  buy- 
ing, curing,  and  selling  pork  and  bacon,  and  carried  on  their  said 
copartnership  business  under  the  name  and  firili  of  Jacob  Hoffman, 
and  that  the  bill  of  exchange  on  which  the  suit  is  brought  was 
drawn  in  the  name  of  Jacob  Hoffman,  for  and  on  account  of  the 
said  firm,  and  was  sold  to  the  plainti^,  who  caused  it  to  be  pre- 
sented for  acceptance ;  and  that  the  same  was  duly  protested  for 
non-acceptance  and  non-payment,  of  which  due  notice  was  given 
to  the  defendants,  the  drawers.  The  writ  being  returned  "  no  in- 
habitant," as  to  Hoffman,  the  suit  abated  against  him. 

From  the  evidence  disclosed  in  a  hill  of  exceptions  taken  by  the 
plaintiffs  to  the  opinion  of  the  Court,  the  case  appears  to  be  as  fol- 
lows. 

On  the  lOth  of  December,  1823,  Jacob  Hoffman  and  the  defend- 
ant entered  into  articles  of  copartnership  under  their  respective  sig- 
natures, to  commence  and  prosecute,  on  joint  account,  during  that 
winter,  the  business  of  purchasing,  salting  up,  and  smoking  pork. 
The  funds  necessary  to  the  accomplishment  of  the  objects,  intended 
to  be  borrowed  from  the  banks,  or  otherwise,  upon  the  paper  of  the 
said  George  Johnson,  to  be  endors»jd  by  Hoffman,  or  in  such  other 
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shape,  as  respected  the  paper  of  the  parties,  as  might  be  found  most 
suitable  to  the  object  intended ;  Johnson  agreeing,  in  consideration 
of  the  extraordinary  trouble  and  experience  which  Hoffman  would 
*1931  ^®^^^®  ^  ^^^  purchase  and  *putting  up  of  the  pork,  to  pay 
^  two-thirds  of  the  interest  arising,  or  growing  out  of  the  loan 
which  should  be  made  for  the  business  contemplated.  It  was  fur- 
ther stipulated,  that  the  business  should  be  carried  on  as  far  as  the 
parties  should  agree,  and  oould  command  the  funds ;  and  that  the 
profits  and  loss  should  be  equally  divided  between  them.  No  name 
or  style  is  agreed  upon  under  which  the  business  of  the  concern  was 
to  be  transacted ;  but  evidence  was  given,  that  after  the  parties  com- 
menced their  operation  under  these  articles,  the  books  of  the  con- 
cern were  kept,  and  the  bills  and  accounts  were  made  out  at  their 
warehouse,  where  the  pork  was  cured  and  kept,  in  the  joint  names 
of  Hoffman  &  Johnson,  and  never  otherwise ;  and  that  they  con- 
tinued to  be  so  kept  and  made  out  until  the  pork  was  sold.  They 
were  generally  known  in  Alexandria  as  partners  in  buying,  curing, 
and  salting  pork,  under  the  name  and  style  of  Hoffman  &  Johnson, 
in  which  they  acted  in  relation  to  the  business  of  the  concern,  and 
advertised  in  the  newspapers. 

It  further  appears,  that,  besides  the  business  of  this  concern,  and 
during  the  same  period,  Hoffman  carried  on  the  business  of  a  sugar 
refiner,  of  a  buyer,  Salter,  and  seller  of  beef,  and  of  a  tobacconist; 
and  the  defendant  that  of  a  grocer  and  commission  merchant,  in  the 
town  of  Alexandria. 

Notwithstanding  what  has  been  stated  as  to  the  name  by  which 
this  firm  was  known  in  Alexandria,  and  in  which  they  did  business 
at  their  warehouse,  it  seems  that  one  particular  branch  of  business 
was  conducted  solely  by  and  in  the  name  of  Hoffman  alone.  In 
December,  1823,  an  account  was  opened  in  the  bank  of  Alexandria, 
.  which,  the  cashier  understood  from  both  Hoffman  and  the  defendant, 
was  to  comprehend  both  the  cash  deposites  of  the  said  concern  in 
that  bank,  and  the  proceeds  of  notes  therein  discounted  to  raise 
money  for  the  use  of  the  firm.  This  account  was  opened  on  the 
third  of  the  month  just  mentioned,  into  which  a  trifling  balance 
against  Hoffman  upon  his  private  account,  before  kept  at  that  bank, 
was  transferred.  This  new  account  was  so  kept  that  no  money 
could  have  been  drawn  out  of  the  bank,  upon  that  account,  except 
*1941  ^P^*^  ^^®  check  *of  Hoffman,  in  whose  name  alone  all  the 
^  checks  were  drawn.  Hoffman  had  likewise  long  standing 
accounts  in  his  own  name  in  two  other  banks  in  Alexandria,  which 
were  continued  in  the  same  name  after  this  concern  was  formed;  in 
which  accounts  all  cash  deposites  in  those  banks  respectively,  and 
the  proceeds  of  notes  therein  discounted,  to  raise  cash  for  the  use  of 
the  concern,  were  entered.  These  latter  bank  accounts  compre- 
hended, indiscriminately,  all  the  deposites  and  cash  kept  by  Hoffman 
in  those  banks,  as  well  as  the  deposites  and  cash  of  the  joint  concern. 

The  partnership  between  these  gentlemen,  which  commenced  on 
^he  10th  of  December,  1823,  was  dissolved  by  mutual  consent,  on 
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the  21st  of  the  succeeding  month;  under  an  agreement,  by  which 
Hoffman  contracted  to  pay  all  the  debts  due  by  the  firm,  the  defend- 
ant binding  himself  to  give  the  use  of  his  name^  either  as  drawer  or 
endorser,  in  the  renewal  of  all  notes  then  existing  until  the  bacon 
should  be  sold. 

On  the  30th  of  January,  1824,  the  bill  of  exchange  on  which  this 
suit  is  brought,  was  drawn  by  Jacob  Hoffman  in  his  own  name, 
and,  as  he  states  in  his  deposition,  on  his  individual  responsibility, 
in  order  to  enable  him  to  raise  money  to  comply  with  his  part  of  the 
above  contract,  and  in  particular  to  enable  him  to  discharge  a  note 
for  six  thousand  dollars,  which  had  been  drawn  by  the  defendant, 
endorsed  by  John  H.  Ladd  &  Go.  and  Jacob  Hoffman,  and  discount- 
ed at  the  bank  of  Alexandria.  With  much  difficulty,  and  after  great 
personal  exertions  by  Mr.  Hoffman,  and  with  the  aid  of  a  letter  from 
Mr.  Colt  in  favour  of  his  mercantile  standing,  he  succeeded  in  selling 
this  bill  to  the  plaintiffs,  the  proceeds  of  which  he  immediately 
applied  to  the  discharge  of  the  above  note  for  six  thousand  dollars. 
In  his  negotiations  with  the  plaintiffs  the  name  of  the  defendant  was 
never  mentioned. 

As  a  part  of  the  evidence  here  detailed  is  taken  from  the  deposi- 
tion of  the  before  mentioned  Jacob  Hoffman,  which  was  offered  by 
the  defendant's  counsel,  it  will  be  prof>er,  in  the  first  place,  to  dispose 
of  the  objection  made  to  the  competency  of  this  evidence.  The 
offer  to  read  the  deposition  was  preceded  by  the  exhibition  of  a 
release  executed  and  *delivered  by  the  defendant  to  the  wit-  r»jQ> 
ness  prior  to  his  examination.  It  does  not  appear  that  any  ^ 
objection  was,  or  could  be  made  to  the  form  of  the  release;  and  the 
only  question  is,  whether,  in  point  of  law,  the  defendant  could  by 
any  release  render  Hoffman  a  competent  witness. 

It  is  to  be  premised,  that  the  only  ground  upon  which  the  objec- 
tion can  be  rested,  is  the  supposed  interest  of  the  witness  in  the  event 
of  the  cause,  since  the  suit  having  regularly  abated  as  against  Hoff- 
man, by  the  return  that  he  was  no  inhabitant,  he  was  no  more  a 
^  party  to  it  than  he  would  have  been,  had  his  name  been  altogether 
omitted  in  the  declaration. 

As  to  the  objection  upon  the  score  of  interest,  it  is  sufficient  to 
remark,  that  it  was  manifestly  hostile  to  the  party  in  whose  favour 
he  testified,  and  who  offered  it  in  evidence;  since,  if  the  plaintiffs 
recovered  against  Johnson,  and  obtained  satisfaction  from  him,  that 
would  be  a  bar  to  their  action  against  Hoffman,  and  the  release  of 
Johnson  protected  him  against  any  action  which  Johnson  might 
bring  against  him  for  contribution  or  otherwise. 

The  general  rule  of  law,  in  relation  to  witnesses  who  are  interested 
in  the  event  of  the  cause,  goes  no  farther  than  to  exclude  them  from 
giving  evidence  in  favour  of  that  party  to  whom  their  interest  in- 
clines them.  If  they  stand,  in  point  of  interest,  indifferent  between 
the  litigating  parties,  or  if  they  testify  against  their  interest,  the 
reason  of  the  rule  which  excludes  their  testimony  no  longer  exists. 

We  come  now  to  the  instructions  to  the  jury,  asked  for  by  the 
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plaintiffs'  counsel,  and  which  the  Court  refused  to  give.  The  first 
is,  that  if  the  jury  believe  from  the  evidence,  tHat  the  defendant  and 
Jacob  Hoffman  entered  into  the  articles  of  copartnership  offered  in 
evidence,  and  that  an  account  was  kept  for  the  said  concern  in  the 
bank  of  Alexandria,  in.  the  name  of  Hoffman,  in  which  the  notes 
discounted  for  the  use  of  the  partnership,  and  deposites  of  money  on 
partnership  account,  were  entered  to  the  credit,  and  checks  drawn 
for  the  same  in  the  said  Hoffman's  name,  and  that  the  said  Hoffman 
drew  the  bills  mentioned  in  the  declaration,  and  sent  them  to  New 
*1961  ^^^^  to  be  sold,  for  the  *purpose  of  raising  money  to  pay 
^  certain  notes  which  had  been  discounted  in  the  bank  of  Alex- 
andria on  partnership  account,  some  of  them  drawn  by  said  Hoff- 
man, and  endorsed  by  the  defendant  or  other  persons,  and  others 
drawn  by  the  defendant  and  endorsed  by  Hoffman  or  others,  and 
that  the  same  was  sold  to  the  plaintiffs,  and  the  proceeds  thereof 
applied  by  said  Hoffman  to  the  payment  of  the  said  notes;  then  the 
plaintiffs  are  entitled  to  recover,  unless  the  defendant  can  show  a 
dissolution  of  copartnership,  and  notice  thereof,  either  public,  or  to 
the  plaintiffs,  before  the  bills  were  sold,  or  that  the  said  bills  were 
not  drawn  on  partnership  account,  but  on  the  individual  respon- 
sibilityof  Hoffman. 

The  second  instruction  which  the  Court  was  called  upon  to  give, 
is  substantially  the  same  as  the  first,  except  that  it  omits  a  circum- 
stance much  relied  upon  in  the  argument,  that  the  bank  account  of 
the  concern  was  kept  in  the  name  of  Hoffman,  upon  whose  checks 
alone  the  money  was  drawn  out. 

The  third  instruction  states,  that  if  the  jury  should  believe  from 
the  evidence,  that  the  defendant  and  Hoffman  sometimes  used  in 
relation  to  the  business  of  the  concern,  the  name  and  style  of  Jacob 
Hoffman,  as  representing  the  firm,  and  that  the  bill  in  question  was 
drawn  in  that  name  by  the  said  Hoffman,  and  negotiated  for  the 
purpose  of  raising  funds  to  pay  notes  due  by  the  said  concern;  then 
the  plaintiffs  were  entitled  to  recover,  unless  the  defendant  could 
prove  that  the  said  bill  was  not  drawn  and  negotiated  on  partnership 
account,  but  on  account  of  the  said  Hoffman  alone,  or  that  the  part- 
nership was  dissolved,  and  the  plaintiffs  notified  thereof,  or  the  dis- 
solution advertised  before  the  bills  were  drawn  and  negotiated. 

In  support  of  this  action,  it  has  been  argued  by  the  counsel  for  the 
plaintiffs,  that  the  bill  in  question  was  drawn  in  the  name  of  the 
firm  under  which  the  partnership  concerns  of  Jacob" Hoffman  and 
George  Johnson  were  transacted;  that  it  was  drawn  on  partnership 
account,  and  that  the  proceeds  of  the  bills  were  in  fact  applied  by 
Hoffman  to  the  discharge  of  a  debt  due  by  the  concern.  These 
being  the  facts,  it  is  insisted  that  the  Court  below  ought  to  have 
*1971  ^^"^P^i®^  wi^^  *th6  prayer  of  the  plaintiff's  counsel  and  in- 
-'  structed  the  jury,  that  if  they  were  so  understood  by  them, 
the  plaintiffs  were  entitled  to  recover.  And  if  this  statement  of  the 
%cts  be  correct,  and  the  instructions  asked  for  had  been  so  framed 
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as  to  present  them  fairly  to  the  jury^  this  Court  entertains  no  doubt 
bat  that  such  instructions  should  have  been  given. 

It  is  well  settled,  that  if  a  bill  of  exchange  be  drawn  by  one  part- 
ner in  the  name  of  the  firm,  or  if  a  bill  drawn  on  the  firm  by  their 
usual  name  and  style,  be  accepted  by  one  of  the  partners,  all  the 
partners  are  bound.  It  results  necessarily  from  the  nature  of  the 
association,  and  the  objects  for  which  it  is  constituted,  that  each 
partner  should  possess  the  power  to  bind  the  whole,  when  acting  in 
the  name  by  which  the  partnership  is  known,  although  the  consent 
of  the  other  partners  to  the  particular  contract  should  not  be  obtained, 
or  should  even  be  withheld.  Were  it  otherwise,  the  affairs  of  the 
concert!  could  with  difficulty  be  carried  On;  and  these  persons  could 
seldom,  if  ever,  know  when  they  might  safely  deal  upon  credit  of 
the  firm.  It  follows,  that  such  third  persons  are  not  bound  to  in- 
quire, much  less  to  assure  themselves  that  the  partner  with  whom 
they  are  contracting  is  acting  on  the  partnership  account,  or  for  his 
own  individual  advantage.  The  interest  of  the  partner  in  the  joint 
stock  of  the  concern  and  his  consequent  authority  to  use  their  name, 
raises  a  presumption  that  the  contract  was  made  for  joint  account, 
which  is  sufficient  to  bind  the  firm,  unless  the  contrary  be  shown, 
and  that  the  person  with  whom  the  partner  deals,  had  notice  or  rea- 
son to  believe  that  the  former  was  acting  on  his  separate  account 

It  is  now  to  be  seen  how  these  principles  of  law  apply  to  the  case 
under  consideration. 

It  is  quite  clear,  that  the  name  of  this  firm  is  nowhere  designated 
in  the  articles  of  copartnership  which  have  been  referred  to.  The 
mode  in  which  a  particular  branch  of  their  business  was  to  be  con- 
ducted, cannot  reasonably  be  construed  to  give  a  name  to  the  firm. 
It  manifestly  had  no  allusion  to  that  subject.  The  stipulation  that 
the  funds  necessary  for  the  purposes  of  the  concern  should  be  raised 
upon  the  paper  of  Johnson,  to  be  endorsed  by  Hoffman,  or  *in  ^^^^  g^ 
such  other  shape  as  might  be  found  most  suitable  to  the  ob-  '- 
ject  of  the  parties,  no  more  designated  Jacob  Hoffman  than  it  did 
George  Johnson,  as  the  name  of  the  copartnership.  If  it  did,  then 
the  name  would  be  lost  or  changed,  as  often  as  the  parties  should 
agree  to  raise  funds  for  the  concern  in  some  other  mode  than  the 
one  specified.  It  is  unnecessary  to  decide  whether  thei  omission  to 
agree. upon  a  partnership  name  in  the  body  of  the  instrument  was 
or  was  not  supplied  by  the  signatures  of  the  contracting  parties  to  it, 
because  it  was  in  full  and  uncontradicted  proof,  that  after  the  con- 
cern went  into  operation  under  the  articles,  their  books  were  kept, 
and  the  bills  and  accounts  relating  to  their  business  were  made  out 
at  their  warehouse,  in  the  joint  names  of  Hoffman  &  Johnson,  by 
which  name  the  firm  was  generally  known  in  Alexandria,  and  in 
which  they  acted  in  relation  to  the  business  of  the  concern,  and  ad- 
vertised in  the  newspapers.  Now  it  cannot  be  questioned  but  that 
a  name  thus  assumed,  recognised,  and  publicly  used,  became  the 
legitimate  name  and  style  of  the  firm,  not  less  so  than  if  it  had  been 
adopted  by  the  articles  of  copartnership. 
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plaintiffs'  counsel,  and  which  the  Court  refused  to  give.  The  first 
is,  that  if  the  jury  believe  from  the  evidence,  tHat  the  defendant  and 
Jacob  Hoffman  entered  into  the  articles  of  copartnership  offered  in 
evidence,  and  that  an  account  was  kept  for  the  said  concern  in  the 
bank  of  Alexandria,  in.  the  name  of  Hoffman,  in  which  the  notes 
discounted  for  the  use  of  the  partnership,  and  deposites  of  money  on 
partnership  account,  were  entered  to  the  credit,  and  checks  drawn 
for  the  same  in  the  said  Hoffman's  name,  and  that  the  said  Hoffman 
drew  the  bills  mentioned  in  the  declaration,  and  sent  them  to  New 

*196l  ^^^^  *^  ^®  ®^'^?  ^^^  ^^®  'purpose  of  raising  money  to  pay 
^  certain  notes  which  had  been  discounted  in  the  bank  of  Alex- 
andria on  partnership  account,  some  of  them  drawn  by  said  Hoff- 
man, and  endorsed  by  the  defendant  or  other  persons,  and  others 
drawn  by  the  defendant  and  endorsed  by  Hoffman  or  others,  and 
that  the  same  was  sold  to  the  plaintiffs,  and  the  proceeds  thereof 
applied  by  said  Hoffman  to  the  payment  of  the  said  notes;  then  the 
plaintiffs  are  entitled  to  recover,  unless  the  defendant  can  show  a 
dissolution  of  copartnership,  and  notice  thereof,  either  public,  or  to 
the  plaintiffs,  before  the  bills  were  sold,  or  that  the  said  bills  were 
not  drawn  on  partnership  account,  but  on  the  individual  respon- 
sibility of  Hoffman. 

The  second  instruction  which  the  Court  was  called  upon  to  give, 
is  substantially  the  same  as  the  first,  except  that  it  omits  a  circum- 
stance much  relied  upon  in  the  argument,  that  the  bank  account  of 
the  concern  was  kept  in  the  name  of  Hoffman,  upon  whose  checks 
alone  the  money  was  drawn  out. 

The  third  instruction  states,  that  if  the  jury  should  believe  from 
the  evidence,  that  the  defendant  and  Hoffman  sometimes  used  in 
relation  to  the  business  of  the  concern,  the  name  and  style  of  Jacob 
Hoffman,  as  representing  the  firm,  and  that  the  bill  in  question  was 
drawn  in  that  name  by  the  said  Hoffman,  and  negotiated  for  the 
purpose  of  raising  funds  to  pay  notes  due  by  the  said  concern;  then 
the  plaintiffs  were  entitled  to  recover,  unless  the  defendant  could 
prove  that  the  said  bill  was  not  drawn  and  negotiated  on  partnership 
account,  but  on  account  of  the  said  Hoffman  klone,  or  that  the  part- 
nership was  dissolved,  and  the  plaintiffs  notified  thereof,  or  the  dis- 
solution advertised  before  the  bills  were  drawn  and  negotiated. 

In  support  of  this  action,  it  has  been  argued  by  the  counsel  for  the 
plaintiffs,  that  the  bill  in  question  was  drawn  in  the  name  of  the 
firm  under  which  the  partnership  concerns  of  Jacob"  Hoffman  and 
George  Johnson  were  transacted;  that  it  was  drawn  on  partnership 
account,  and  that  the  proceeds  of  the  bills  were  in  fact  applied  by 
Hoffman  to  the  discharge  of  a  debt  due  by  the  concern.  These 
being  the  facts,  it  is  insisted  that  the  Court  below  ought  to  have 
*1971  ^^"^P^^^d  with  *the  prayer  of  the  plaintiff's  counsel  and  in- 
-•  structed  the  jury,  that  if  they  were  so  understood  by  them, 
the  plaintiffs  were  entitled  to  recover.  And  if  this  statement  of  the 
%cts  be  correct,  and  the  instructions  asked  for  had  been  so  framed 
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as  to  present  them  fairly  to  the  jury,  this  Court  entertains  no  doubt 
but  that  such  instructions  should  have  been  given. 

It  is  well  settled,  that  if  a  bill  of  exchange  be  drawn  by  one  part- 
ner in  the  name  of  the  firm,  or  if  a  bill  drawn  on  the  firm  by  their 
usual  name  and  style,  be  accepted  by  one  of  the  partners,  all  the 
partners  are  bound.  It  results  necessarily  from  the  nature  of  the 
association,  and  the  objects  for  which  it  is  constituted,  that  each 
partner  should  possess  the  power  to  bind  the  whole,  when  acting  in 
the  name  by  which  the  partnership  is  known,  although  the  consent 
of  the  other  partners  to  the  particular  contract  should  not  be  obtained, 
or  should  even  be  withheld.  Were  it  otherwise,  the  affairs  of  the 
concert!  could  with  difficulty  be  carried  6n ;  and  thcfse  persons  could 
seldom,  if  ever,  know  when  they  might  safely  deal  upon  credit  of 
the  firm.  It  follows,  that  such  third  persons  are  not  bound  to  in- 
quire, much  less  to  assure  themselves  that  the  partner  with  whom 
they  are  contracting  is  acting  on  the  partnership  account,  or  for  his 
own  individual  advantage.  The  interest  of  the  partner  in  the  joint 
stock  of  the  concern  and  his  consequent  authority  to  use  their  name, 
raises  a  presumption  that  the  contract  was  made  for  joint  account, 
which  is  sufficient  to  bind  the  firm,  unless  the  contrary  be  shown, 
and  that  the  person  with  whom  the  partner  deals,  had  notice  or  rea- 
son to  believe  that  the  former  was  acting  on  his  separate  account 

It  is  now  to  be  seen  how  these  principles  of  law  apply  to  the  case 
under  consideration. 

It  is  quite  clear,  that  the  name  of  this  firm  is  nowhere  designated 
in  the  articles  of  copartnership  which  have  been  referred  to.  The 
mode  in  which  a  particular  branch  of  their  business  was  to  be  con- 
ducted, cannot  reasonably  be  construed  to  give  a  name  to  the  firm. 
It  manifestly  had  no  allusion  to  that  subject.  The  stipulation  that 
the  funds  necessary  for  the  purposes  of  the  concern  should  be  raised 
upon  the  paper  of  Johnson,  to  be  endorsed  by  Hoffman,  or  *in  p^j^ ,  ^g 
such  other  shape  as  might  be  found  most  suitable  to  the  ob-  ^ 
ject  of  the  parties,  no  more  designated  Jacob  Hoffman  than  it  did 
George  Johnson,  as  the  name  of  the  copartnership.  If  it  did,  then 
the  name  would  be  lost  or  changed,  as  often  as  the  parties  should 
agree  to  raise  funds  for  the  concern  in  some  other  mode  than  the 
one  specified.  It  is  unnecessary  to  decide  whether  the(  omission  to 
agree.upon  a  partnership  name  in  the  body  of  the  instrument  was 
or  was  not  supplied  by  the  signatures  of  the  contracting  parties  to  it, 
because  it  was  in  full  and  uncontradicted  proof,  that  after  the  con- 
cern went  into  operation  under  the  articles,  their  books  were  kept, 
and  the  bills  and  accounts  relating  to  their  business  were  made  out 
at  their  warehouse,  in  the  joint  names  of  Hoffman  &  Johnson,  by 
which  name  the  firm  was  generally  known  in  Alexandria,  and  in 
which  they  acted  in  relation  to  the  business  of  the  concern,  and  ad- 
vertised in  the  newspapers.  Now  it  cannot  be  questioned  but  that 
a  name  thus  assumed,  recognised,  and  publicly  used,  became  the 
legitimate  name  and  style  of  the  firm,  not  less  so  than  if  it  had  been 
adopted  by  the  articles  of  copartnership. 
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plaintiffs'  counsel,  and  which  the  Court  refused  to  give.  The  first 
is,  that  if  the  jury  believe  from  the  evidence,  tHat  the  defendant  and 
Jacob  Hoffman  entered  into  the  articles  of  copartnership  offered  in 
evidence,  and  that  an  account  was  kept  for  the  said  concern  in  the 
bank  of  Alexandria,  in.  the  name  of  Hoffman,  in  which  the  notes 
discounted  for  the  use  of  the  partnership,  anddeposites  of  money  on 
partnership  account,  were  entered  to  the  credit,  and  checks  drawn 
for  the  same  in  the  said  Hoffman's  name,  and  that  the  said  Hoffman 
drew  the  bills  mentioned  in  the  declaration,  and  sent  them  to  New 

*196l  ^^*  ^^  ^®  ^'^?  ^^^  *purpose  of  raising  money  to  pay 
J  certain  notes  which  had  been  discounted  in  the  bank  of  Alex- 
andria on  partnership  account,  some  of  them  drawn  by  said  Hoff- 
man, and  endorsed  by  the  defendant  or  other  persons,  and  others 
drawn  by  the  defendant  and  endorsed  by  Hoffman  or  others,  and 
that  the  same  was  sold  to  the  plaintiffs,  and  the  proceeds  thereof 
applied  by  said  Hoffman  to  the  payment  of  the  said  notes;  then  the 
plaintiffs  are  entitled  to  recover,  unless  the  defendant  can  show  a 
dissolution  of  copartnership,  and  notice  thereof,  either  public,  or  to 
the  plaintiffs,  before  the  bills  were  sold,  or  that  the  said  bills  were 
not  drawn  on  partnership  account,  but  on  the  individual  respon- 
sibility of  Hoffman. 

The  second  instruction  which  the  Court  was  called  upon  to  give, 
is  substantially  the  same  as  the  first,  except  that  it  omits  a  circum- 
stance much  relied  upon  in  the  argument,  that  the  bank  account  of 
the  coticern  was  kept  in  the  name  of  Hoffman,  upon  whose  checks 
alone  the  money  was  drawn  out. 

The  third  instruction  states,  that  if  the  jury  should  believe  from 
the  evidence,  that  the  defendant  and  Hoffman  sometimes  used  in 
relation  to  the  business  of  the  concern,  the  name  and  style  of  Jacob 
Hoffman,  as  representing  the  firm,  and  that  the  bill  in  question  was 
drawn  in  that  name  by  the  said  Hoffman,  and  negotiated  for  the 
purpose  of  raising  funds  to  pay  notes  due  by  the  said  concern;  then 
the  plaintiffs  were  entitled  to  recover,  unless  the  defendant  could 
prove  that  the  said  bill  was  not  drawn  and  negotiated  on  partnership 
account,  but  on  account  of  the  said  Hoffman  klone,  or  that  the  part- 
nership was  dissolved,  and  the  plaintifis  notified  thereof,  or  the  dis- 
solution advertised  before  the  bills  were  drawn  and  negotiated. 

In  support  of  this  action,  it  has  been  argued  by  the  counsel  for  the 
plaintiffs,  that  the  bill  in  question  was  drawn  in  the  name  of  the 
firm  under  which  the  partnership  concerns  of  Jacob^  Hoffman  and 
George  Johnson  were  transacted;  that  it  was  drawn  on  partnership 
account,  and  that  the  proceeds  of  the  bills  were  in  fact  applied  by 
Hoffman  to  the  discharge  of  a  debt  due  by  the  concern.  These 
being  the  facts,  it  is  insisted  that  the  Court  below  ought  to  have 
*1971  ^^"^P^i^^i  with  *the  prayer  of  the  plaintiff's  counsel  and  in- 
-'  structed  the  jury,  that  if  they  were  so  understood  by  them, 
the  plaintiffs  were  entitled  to  recover.  And  if  this  statement  of  the 
%cts  be  correct,  and  the  instructions  asked  for  had  been  so  framed 
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as  to  present  them  fairly  to  the  jury,  this  Court  entertains  no  doubt 
but  that  such  instructions  should  have  been  given. 

It  is  well  settled,  that  if  a  bill  of  exchange  be  drawn  by  one  part- 
ner in  the  name  of  the  firm,  or  if  a  bill  drawn  on  the  firm  by  their 
usual  name  and  style,  be  accepted  by  one  of  the  partners,  all  the 
partners  are  bound.  It  results  necessarily  from  the  nature  of  the 
association,  and  the  objects  for  which  it  is  constituted,  that  each 
partner  should  possess  the  power  to  bind  the  whole,  when  acting  in 
the  name  by  which  the  partnership  is  known,  although  the  consent 
of  the  other  partners  to  the  particular  contract  should  not  be  obtained, 
or  should  even  be  withheld.  Were  it  otherwise,  the  afiairs  of  the 
concert!  could  with  difficulty  be  carried  6n;  and  these  persons  could 
seldom,  if  ever,  know  when  they  might  safely  deal  upon  credit  of 
the  firm.  It  follows,  that  such  third  persons  are  not  bound  to  in- 
quire, much  less  to  assure  themselves  that  the  partner  with  whom 
they  are  contracting  is  acting  on  the  partnership  account,  or  for  his 
own  individual  advantage.  The  interest  of  the  partner  in  the  joint 
stock  of  the  concern  and  his  consequent  authority  to  use  their  name, 
raises  a  presumption  that  the  contract  was  made  for  joint  account, 
which  is  sufficient  to  bind  the  firm,  unless  the  contrary  be  shown, 
and  that  the  person  with  whom  the  partner  deals,  had  notice  or  rea- 
son to  believe  that  the  former  was  acting  on  his  separate  account 

It  is  now  to  be  seen  how  these  principles  of  law  apply  to  the  case 
under  consideration. 

It  is  quite  clear,  that  the  name  of  this  firm  is  nowhere  designated 
in  the  articles  of  copartnership  which  have  been  referred  to.  The 
mode  in  which  a  particular  branch  of  their  business  was  to  be  con- 
ducted, cannot  reasonably  be  construed  to  give  a  name  to  the  firm. 
It  manifestly  had  no  allusion  to  that  subject.  The  stipulation  that 
the  funds  necessary  for  the  purposes  of  the  concern  should  be  raised 
upon  the  paper  of  Johnson,  to  be  endorsed  by  Hoffman,  or  *in  pi^ ,  gg 
such  other  shape  as  might  be  found  most  suitable  to  the  ob-  ^ 
ject  of  the  parties,  no  more  designated  Jacob  Hoffman  than  it  did 
George  Johnson,  as  the  name  of  the  copartnership.  If  it  did,  then 
the  name  would  be  lost  or  changed,  as  often  as  the  parties  should 
agree  to  raise  funds  for  the  concern  in  some  other  mode  than  the 
one  specified.  It  is  unnecessary  to  decide  whether  thet  omission  to 
agree  upon  a  partnership  name  in  the  body  of  the  instrument  was 
or  was  not  supplied  by  the  signatures  of  the  contracting  parties  to  it, 
because  it  was  in  full  and  uncontradicted  proof,  that  after  the  con- 
cern went  into  operation  under  the  articles,  their  books  were  kept, 
and  the  bills  and  accounts  relating  to  their  business  were  made  out 
at  their  warehouse,  in  the  joint  names  of  Hoffman  &  Johnson,  by 
which  name  the  firm  was  generally  known  in  Alexandria,  and  in 
which  they  acted  in  relation  to  the  business  of  the  concern,  and  ad- 
vertised in  the  newspapers.  Now  it  cannot  be  questioned  but  that 
a  name  thus  assumed,  recognised,  and  publicly  used,  became  the 
legitimate  name  and  style  of  the  firm,  not  less  so  than  if  it  had  been 
adopted  by  the  articles  of  copartnership. 
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Keeping  in  mind  the  principles  of  law  which  have  been  stated, 
and  the  fact  or  the  evidence  of  it^  in  relation  to  the  name  of  this  con- 
cern, it  will  not  be  difficult  to  decide  the  question,  whether  the  in- 
structions asked  for  by  the  plaintiffs  ought  or  ought  not  to  have  4 
been  given.  It  is  obvious  that  the  Court  was  required  by  the  two 
first  of  them,  either  to  assume  the  fact  that  Jacob  Hoffman  and  George 
Johnson  carried  on  their  business  as  partners  under  the  name  and 
firm  of  Jacob  Hoffman ;  or  to  lay  it  down  as  law  to  the  jury,  that 
it  is  competent  to  one  partner  to  bind  the  copartnership  by  a  bill 
drawn  in  his  individual  name,  even  after  a  dissolution  of  the  part- 
nership, if  that  fact  was  not  advertised  or  known  to  the  person  tak- 
ing the  bill;  provided  the  object  of  the  partner  who  draws  and 
negotiates  the  bill  be  to  discharge  certain  debts  due  by  the  concern, 
and  the  proceeds  are  afterwards  so  applied. 

Now  the  fact  which  the  Court  was  called  upon  to  assume,  was 
ali-important  to  be  proved  to  entitle  the  plaintiffs  to  recover.  It  is 
*1 991  ^^^^^^^4  ^^  ^^^  declaration,  and  is  in  point  of  *law  the  founda- 
^  tion  of  the  plaintiffs'  demand  against  the  defendant  Johnson. 
But  what  right  had  the  Court  Ho  assume  a  fact  which  was  not  war- 
ranted by  any  just  interpretation  of  the  articles  of  copartnership,  or 
of  any  other  written  instrument  which  was  given  in  evidence,  but 
which,  if  it  existed  at  all,  was  to  be  deducied  from  the  parol  evidence, 
of  which  the  jury  were  alone  competent  to  judge  ? 

The  Court  was  not  called  upon  to  predicate  the  conclusion  of  law 
upon  the  fact  that  the  defendant  and  Hoffman  traded  under  the 
name  and  fii'm  of  Jacob  Hoffman  ;  if  that  fact  should  be  so  found 
by  the  jury, — and  unless  it  was  so  found,  it  is  quite  clear  that  the 
bill  in  question,  although  drawn  for  the  purpose  before  mentioned, 
and  although  the  proceeds  were  so  applied,  did  not  bind  the  de- 
'fendant,  and  consequently  the  Court  was'  right  in  refusing  to  give 
these  instructions  in  the  form  in  which  they  were  propounded, — 
unless  the  fact  was  that  which  all  the  instructions  assume,  and 
which  formed  the  basis  of  the  plaintiffs'  argument  before  this  Court ; 
the  plaintiffs  contracted  in  point  of  law,  as  they  manifestly  did  in 
fact,  with  Jacob  Hoffman  alone,  and  upon  his  sole  responsibility, 
and  the  use  which  Hoffman  intended  to  make  or  did  make  of  the 
proceeds  of  the  bill,  was  quite  as  unimportant  to  them  and  to  their 
cause,  as  it  would  have  been  had  they  contracted  with  Hoffman  & 
Johnson  under  the  name  of  their  firm. 

As  to  the  necessity  of  bringing  home  to  the  knowledge  of  the 
plaintiffs,  in  one  of  the  modes  stated  in  the  instructions  asked  for, 
the  dissolution  of  the  copartnership,  in  order  to  prevent  their  re- 
covery against  Johnson  ;  we  are  all  of  opinion  that  it  did  not  exist 
in  point  of  law,  unless,  in  point  of  fact,  the  bill  was  drawn  jn  the 
name  of  the  firm.  We  admit  that  if  one  of  the  partners  contracted 
in  the  name  of  his  firm  with  a  third  person,  after  the  partnership  is 
dissolved,  but  that  fact  not  made  public  or  known  by  such  third 
person,  the  law  considers  the  contract  as  being  made  with  the  firiri 
and  upon  their  credit,  and  this  for  a  reason  too  obvious  to  requira 
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explanation.  But  if  the  partner  deal  with  another  in  his  individual 
name,  and  upon  his  sole  responsibility,  without  even  an  allusion  to 
the  partnership,  as  the  jury  would  *have  been  well  warranted  r»oQo 
in  conpluding  the  facts  to  be  in  this  case,  it  wasr unimportant  '- 
to  that  other  to  know  that  the  partnership  was  dissolved;  since  he 
was  dealing,  not  with,  the  firm,  and  upon  their  credit,  but  with  the 
individual  with  whom  he  was  contracting,  and  upon  his  credit. 

It  only  remains  to  notice  the  single  point  of  difference  between 
the  last  and  the  two  preceding  instructions.  These,  as  has  before  been 
noticed,  assume  the  fact  that  the  partners  carried  on  the  business  of 
the  concern  under  the  name  and  style  of  Jacob  Hoffman.  That 
places  the  plaintiffs'  right  of  recovery  upon  the  circumstance,  that  the 
defendant  and  Hoffman  sometimes  used,  in  relation  to  the  business 
of  the  concern,  the  name  and  style  of  Jacob  Hoffman,  as  represent- 
ing the  firm,  in  connexion  with  the  other  facts  stated  in  the  preced- 
ing instructions. 

But  would  the  Court  have  been  warranted  in  stating  to  the  jury, 
what  this  instruction  manifestly  purports,  that  whatever  may  be  the 
name  agreed  upon  by  the  partners,  and  in  which  they  generally  act, 
in  relation  to  the  business  of  the  concern,  still,  if  they  have  some- 
times used,  in  that  relation,  the  name  and  style  of  one  of  the  part- 
ners, bills  drawn  in  that  name,  and  negotiated  for  the  purpose  stated 
in  the  instruction,  would  bmd  the  other  partner?  We  clearly  think 
not.  The  circumstance  relied  upon  in  this  instruction,  as  to  what 
the  partners  sometimes  did,  was  no  doubt  proper  to  be  left  to  the 
jury,  as  evidence  conducing  to  maintain  the  averment  in  the  decla- 
ration, that  Jacob  Hoffman  and  the  defendant  carried  on  business 
as  partners  in  trade  under  the  name  of  Jacob  Hoffman ;  if  the  Court 
had  been  called  upon  to  leave  that  as  a  fact  to  the  jury.  But  it  was 
nothing  more  than  evidence  of  that  fact,  upon  which  it  would  have 
been  highly  improper  in  the  Court  to  predicate  any  principle  of  law 
whatever.  This  point,  we  conceive,  was  fully  settled  in  the  case  of 
Townsley  vs.  Sumrall,  decided  a  few  days  ago  by  this  Court,  ante 
page  170. 

We  are,  upon  the  whole,  of  opinion  that  the  Court  below  was 
right  in  refusing  to  give  any  of  the  instructions  prayed  for ;  and  that 
the  judgment  of  that  Court  ought  to  be  affirmed  with  costs. 
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ApPELLESk 

An  entiy  was  made  in  the  land  dESce  of  Kelitucky>  of  cme  tfaouaand  acK8»  in  the  name  of 
*<  John  Floyd's  heiis,"  without  naming  the  persons  who  were  the  heirs.  Upon  an  objec- 
tion to  the  Taliditj  of  the  entry,  the  Court  said,  that  substituting  a  legal  description, 
which  cannot  be  misunderstood,  for  the  more  definite  description  by  the  proper  names  of 
the  persons  who  are  the  heirsi  waa  not  of  such  substantial  importance  as  to  vitiate  the 
transaction.  [208] 

An  entry  was  made  *<  so  as  to  join  the  settlements  on  the  north-east  and  south  sides  there- 
of, so  as  not  to  run  into  the  old  military  surveys,  which  are  legal."  The  old  military  sur- 
veys formed  together  a  parallelognmiv  and  adjoined  the  lands  intended  to  be  described  by 
the  entry.  It  was  objected  that  the  limitation  on  the  entry,  *<  sa  as  not  to  run  into  the 
old  military  surveys,  which  are  legal,"  rendered  the  whole  entry  so  uncertain  as  to  make 
it  void. 

The  rules  which  are  settled  In  Kentucky,  would  require  that  this  entry,  had  the  restriction 
respecting  the  military  surveys  been  omitted,  should  be  surveyed  equally  on  the  north- 
east and  south  side  of  the  settlement,  the  whole  land  to  be  included  by  rectangular  lines. 
The  old  military  survey  must,  therefore,  be  so  contiguous  to  the  settlement,  as  to  stop  one 
or  two  of  those  lines.  A  subeiequent  locator  knows  where  to  look  for  them,  and  the  testi- 
mony in  the  cause  informs  us  that  he  would  encounter  no  difficulty  in  finding  them. 
**  We  consider  the  last  words  *  which  are  legal,'  merely  as  an  affirmance  that  they  are  so, 
not  as  leaving  it  doubtful ;  and  consequently  that  they  make  no  change  in  the  entry." 
[209] 

It  is  well  settled,  both  in  the  Court  of  Kentucky  and  in  this  Court,  that  a  possession  which 
will  bar  an  ejectment,  is  also  a  bar  in  equity.  [212]  . 

Each  of  the  parties  held  in  possession  distinct  parts  of  the  land  in  controversy.  In  this 
state  of  things  it  is  well  settled,  that  the  party  having  the  bettor  right  is  in  constructive 
possession  of  all  the  land  not  occupied,  in  fiict,  by  his  adversary.  [212] 

The  law  of  Kentucky  authorizes  their  Courts  of  Chancery  to  make  decrees  against  absent 
defendants,  on  the  publication  of  an  order  for  two  months  successively  in  some  paper  au- 
thorized to  make  the  publication,  and  on  fixing  it  up  at  certain  pubUc  places,  prescribed 
by  the  act  This  publication  is  considered  as  a  constructive  service  of  the  process.  The 
Supreme  Court  of  Kentucky  has  decided  that  the  publication  must  be  continued  for  two 
calendar  months.  [214] 

As  the  plaintifis  in  the  Circuit  Court  claimed  under  a  conveyance  made  in  pursuance  of  a 
decree  of  a  Court  of  competent  jurisdiction,  the  bill  ought  not  to  have  been  dismissed  for 
want  of  parties.  The  Circuit  Court  ought  to  have  given  leave  to  make  new  parties,  and 
on  their  failing  to  bring  the  proper  parties  before  the  Court,  the  disniission  should  have 
been  without  prejudice.  [215] 

THIS  was  an  appeal  firom  the  Circuit  Court  of  Kentucky,  in 
which  Court  the  appellants  had  filed  a  bill  against  the  appellee, 
•2021  ^^^'"^'"S  ^^^^  ^™  ^  conveyance  of  the  legal  title  *to  certain 
^  lands  in  the  state  of  Kentucky,  to  which  the  appellee  had  the 
legal  title;  but  by  the  appellants  it  was  alleged,  that  they  had  a  prior 
equitable  title,  derived  under  certain  entries  made  in  the  land  office 
of  that  state.  The  bill  was  dismissed  by  the  Circuit  without  costs, 
and  from  the  decree  of  dismissal  an  appeal  was  entered  to  this 
Court. 

The  defendant,  Robert  Wickliffe,  claimed  the  land  under  patents 

to  John  Craig  for  two  thousand  acres,  dated  2d  of.  December,  1785, 

and  to  A.  Fox  and  John  Craig  for  two  thousand  acres,  dated  on  the 

same  day.     He  also  asserted  a  possession,  protected  by  the  statute 
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of  limitations.  The  title  under  these  patents  interferes  with  the  en- 
tries under  which  the  appellants  claimed ;  and  the  appell^n^ts  in  the 
Circuit  Court  sought  to  obtain  a  conveyance  of  all  the  interference, 
and  also  other  portions  of  the  grants  to  Floyd,  not  included  within 
the  boundaries  of  Craig's,  and  Craig  and  Fox's  patents. 

The  entries  under  which  the  heirs  of  John  Floyd  and  those  who 
hold  under  them  claim  the  land,  w>ere  as  follows : 

'<  1779,  October  29,  John  Floyd  this  day  appeared  and  claimed 
a  right  to  a  settlement  and  pre-emption  to  a  tract  of  land,  lying  on 
Four  Mile  creek,  eight  miles  north-west  from  Boonsboro,  including 
a  plantation,  claimed  by  the  said  Floyd,  called  Woodstock,  raising 
com  on  the  premises;  1776,  satisfactory  proof  being  made  to  the 
Court,  that  said  Floyd  has  a  right  to  a  settlement  of  four  hundred 
acres,  including  said  improvement,  and  a  pre-remption  of  one  thou- 
sand acres  adjoining,  and  that  a  certificate  issue,  &c." 

Under  this  certificate  for  a  settlement  and  pre-emption  the  entries 
were  made. 

"  November  3d,  1779r  John  Floyd  enters  four  hundred  acres  of 
land  by  virtue  of  a  certificate,  &c.,  on  Four  Mile  creek,  about  eight 
miles  north-west  from  Boonsboro,  including  a  plantation  called 
Woodstock." 

"  1 780,  April  28.  John  Floyd,  assignee  of  James  Taylor,  assignee 
of  George  Muse,  enters  eight  hundred  acres ;  as  assignee  of  Lance, 
two  hundred  acres,  upon  military  warrants,  between  the  lines  of 
David  Robinson  and  John  Carter,  Andrew  Boyd,  Thomas  Bams, 
and  Jonathan  Martin,  on  Four  Mile  creek." 

This  entry  appears  to  have   been    located    in    two   surveys, 
*and  is  designated  on  the  plat  two  hundred  and  forty-five  p^oqq 
acres,  and  two  hundred  and  forty  acres.    The  latter  inter-  ^ 
feres  with  the  land  held  by  the  appellee. 

<^ April  19,  1778.  John  Floyd,  assignee,  enters  one  thousand  six 
hundred  acres  upon  a  military  warrant,  on  Boon's  creek,  adjoining 
David  Robinson's  west  line,  extending  along  said  line,  and  west- 
wardly  for  quantity.  A  part  of  this  appears  to  be  surveyed  in  a 
survey  of  two  hundred  and  forty-six  acres,  as  represented  on  the 
plat." 

"May  31,  1783.  John  Floyd's  heirs  enter  one  thousand  acres 
on  a  pre-emption  warrant  No.  1054,  joining  the  settlement  at  Wood- 
stock on  the  northeast  and  north  sides  thereof,  so  as  not  to  run  into 
the  old  military  surveys,  which  are  legal." 

These  surveys  all  adjoin,  and  were  patented  in  January,  1789,  to 
Mourning,  George,  John  Floyd,  and  Jane  Breckenridge^  wife  of 
Alexander  Breckenridge,  formerly  Jane  Floyd,  widow  of  said  John 
Floyd. 

The  appellants  had,  under  a  decree  of  the  Fayette  Circuit  Court 
of  Kentucky,  obtained  a  conveyance  from  the  patentee  of  six  hun- 
dred and  ninety-four  acres,  part  of  the  land  embraced  in  these  sur- 
veys. 

The  appellee  had  made  no  effort  to  establish  the  entries  under 
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which  he  claimed,  relying  upon  his  elder  legal  title,  and  an  asserted 
possession. 

Mr.  Buckner,  for  the  appellants,  insisted :  1.  That  the  entries  of 
Floyd  were  valid,  as  supported  by  the  testimony  in  the  cause. 

2.  That  by  the  depositions  of  J.  W.  Hunt,  a  witness  in  the  cause, 
it  was  proved  that  they  and  those  from  whom  they  derive  title  have 
had  the  possession  of  the  land  since  1800. 

3.  The  greater  part  of  the  survey  of  two  hundred  acres  of  the 
defendant,  made  in  the  name  of  Craig  and  Fox,  is  within  the  claim 
of  the  appellants. 

4.  The  bill  of  the  complainants  ought  not  to  have  been  dismissed; 
but  if  all  who  are  interested  in  the  claim  were  not  before  the  Court, 
leave  should  have  been  given  to  make  new  parties. 

He  argued  that  the  objects  called  for  in  the  entries  of  Floyd,  were 
notorious  at  the  time  they  were  respectively  made ;  and  he  referred 
*2n4l  ^^  *^®  evidence  contained  in  the  *depositions  of  the  witnesses 
-*  to  support  the  position.  To  show  that  the  call  to  exclude 
"old  military  surveys  which  are  legal,"  did  not  vitiate  the  entry,  he 
cited  the  following  cases.  Drake  vs.  Ramsey  &  Logan,  Hardin's 
Rep.  34.  383.  386.  2  Marshall's  Rep.  395.  Jackson  vs.  Johnson's 
Heirs,  1  Bibb,  61.     Overton  &  Reed  vs.  Roberts,  4  Bibb,  156. 

As  to  the  question  of  possession,  relied  upon  by  the  appellee ;  it 
was  insisted  that  the  deposition  of  Hunt,  in  relation  to  the  possession 
of  the  appellants,  was  contradicted  but  by  one  witness,  and  was  en- 
titled to  belief.  There  was  no  satisfactory  evidence  of  any  posses- 
sion in  the  appellee.  He  also  urged,  that  to  enable  a  party  to  pro- 
tect himself  under  the  statute  of  limitations,  upon  which  the  appellee 
relied,  proof  of  a  continued,  uninterrupted  possession  for  twenty 
years  should  be  established,  by  clear  and  satisfactory  testimony,  and 
this  had  not  been  done. 

A  right  of  entry  is  not  taken  away  by  possession  without  claim 
of  title  ;  and  therefore  if  the  possession  of  the  appellee  existed  be- 
fore the  date  of  his  patents,  it  will  not  avail.  The  time  intended  by 
the  statute  never  commences  until  the  possession  is  adverse. 

If,  however,  it  were  conceded  that  the  evidence  of  the  witness 
examined  on  the  part  of  the  appellee,  proved  that  he  took  possession 
of  any  part  of  the  land  in  controversy  prior  to  the  possession  of  the 
appellants,  no  benefit  could  result  to  the  appellee  for  the  same,  be- 
yond the  boundary  of  the  portion  of  the  land  which  the  person  tak- 
ing possession  of  the  land  intended  to  adopt.  The  quo  animo  in 
which  an  entry  on  lands  is  made,  will  determine  the  extent  of  the 
possession  acquired  by  the  entry.  He  cited  Clark  vs.  Lynn's  Heirs, 
1  Marshall's  Rep.  347. 

Admitting  the  proof  of  the  appellee  to  be  conclusive  as  to  such 
portion  of  the  land  as  is  within  the  boundary  intended,  when  the 
possession  was  taken ;  there  remained  for  the  appellants  a  consi- 
dertible  part  to  which  the  statute  of  limitations  could  not  apply. 

While  he  freely  conceded  that  all  who  should  have  been  made 
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parties  to  the  complainant^s  bill  were  not  before  the  Circuit  Court, 
yet,  as  the  entries  under  which  the  complainants  *in  the  bill  r^one 
claimed  were  valid,  and  their  title  had  been  sanctioned  by  '- 
the  decree  of  the  Fayette  Circuit  Court ;  and  as  it  was  manifest  that 
the  appellants  had  the  superior  equity ;  he  contended  that  this  Court 
would  reverse  the  decision  of  the  Court  below,  and  remand  the 
cause,  with  leave  to  amend  the  bill,  and  make  all  persons  parties 
who  were  required  by  the  rules  of  chancery ;  in  order  for  a  final 
decision  upon  the  real  merits  of  the  case. 

Mr.  C.  A.  Wickliffe,  for  the  appellee,  contended : 

1.  That  the  pre-emptive  entry  of  one  thousand  acres  of  Floyd 
was  void,  upon  the  principle  well  settled  by  the  Courts  of  Kentucky, 
that  every  call  of  an  entty  which  might  give  it  shape  or  locality, 
and  which  are,  in  the  adjudications  of  those  Courts,  denomitiated 
"  locative  calls,"  must  be  proven ;  and  the  objects  called  for  should 
have  been  notorious  at  the  date  of  the  entry. 

2.  The  entry  is  bad  on  the  face  of  it.  It  is  vague  in  the  call  to 
adjoin  the  settlement  on  the  north  and  south  sides,  <'  bo  as  not  to 
run  into  the  old  military  surveys  which  are  legal." 

3.  The  location,  or  pre-emptive  entry,  is  void  upon  the  ground 
that  the  land  law  of  Virginia  and  Kentuqky  never  did  authorize  an 
entry  to  be  made  in  any  other  way  than  by  the  proper  names  of 
the  person  locating. 

He  argued,  that  the  requisition  <<  to  adjoin  the  settlement  on  the 
north  and  south  sides,  so  as  not  to  run  into  the  old  military  surveys," 
was  indefinite.  The  land  might  adjoin  on  all  sides  with  equal  pro- 
priety. A  subsequent  locator  would  in  vain  look  for  the  precise 
position  of  such  lands.  The  injunction  '^  so  as  not  to  run  into  old 
surveys,"  would  give  no  information  of  any  certain  character. 
What  surveys  were  they  ?  How  could  any  one  know,  without  the 
particular  survey  had  been  stated,  which  of  the  old  surveys  were 
good,  and  which  were  bad?  and  yet,  this  knowledge  was  essential. 
He  cited  in  support  of  his  arguments  on  these  points,  1  Bibb,  10. 
Williams  vs.  Taylor,  1  Bibb,  41.  6.  1  Bibb,  35. 127.  135,  136.  138. 
29,  30.  Cox  vs.  Smith,  Hardin's  Rep.  411.  Grubbs  vs.  Rice,  2 
Bibb,  110.  Walker  vs.  Montgomery,  2  Bibb;  259.  Kincard  vs. 
Blythe,  2  Bibb,  479,  *476.  Thomas  vs.  Bowman,  2  Bibb,  r«Qnfi 
128.132.  Also  3  Bibb,  162.  543.  4  Bibb,  132.  Howard  w.  L  ^"^ 
Todd  and  others,  in  1  Marshall's  Reports. 

He  also  urged  that  the  entry  in  the  name  of  '^  the  heirs  of  John 
Floyd"  was  indefinite,  and  therefore  void ;  as  those  terms  did  not 
designate  the  persons  to  take,  the  same  having  been  made  in  1783. 
before  the  law  abolishing  primogeniture.  The  land  therefore  de- 
scended to  the  heirs  at  law,  and  it  is  not  shown  who  is  such  heir 
The  complainants  in  the  Circuit  Court  did  not  show  any  title  to  the 
land  claimed  by  them,  derived  from  the  persons  who  are  alleged  to. 
have  been  the  proprietors,  as  heirs  of  John  Floyd. 

The  appellants  must  not  only  show  an  equitable  title  out  of  the 
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appelleed,  but  they  must  connect  themselves  with  it.  Upon  the 
evidence  on  the  record,  there  are  parties  who  have  or  had  an  inte 
rest  in  the  land  as  heirs  or  under  the  heirs  of  John  Floyd;  and 
those  persons  were  not  before  the  Court,  or  the  proper  cour^  pur- 
sued to  authorize  a  decree  against  them  in  their  absence.  Breeken- 
ridge's  heirs  were  not  legally  called  upon^  and  the  Circuit  Court 
rightfully  dismissed  the  bill. 

It  was  also  contended,  that  the  appellants  are  not  entitled  to  re- 
lief upon  the  further  grounds,  that  the  patents  to  Craig,  and  to  Fox 
and  Craig,  were  more  than  thirty  years  old,  before  the  commence- 
ment of  the  suit.  That  there  is  pfoved  an  actual,  adverse  posses- 
sion of  more  than  twenty  years  before  the  commencement  of  the 
suit  by  the  appellee,  and  those  under  whom  be  claims ;  and  that 
the  evidence  upon  the  record  fully  established  these  positions ;  and 
the  counsel  to  prove  the  same  went  fully  into  an  exammation  of  the 
depositions  of  the  witnesses. 

He  also  said,  that  the  appellee  had  the  first  legal  possession  with- 
in the  interference.  And  although  that  possession  was  by  a  tenant 
and  {Purchaser,  it  extended  itself  to  the  limits  of  the  elder  title  of 
the  appellee,  unless  it  can  be  shown  to  have  been  restricted  by 
limits.    Kendall  et  al.  vs.  Slaughter,  1  Marshall,  376. 

In  Miller  vs.  Humphries,  2  Marshall,  448,  it  was  held  that  if  there 
*2071  ^^  ^^  entry  of  an  elder  patentee,  on  an  *interference  before 
-I  the  entry  of  his  adversary,  the  elder  patentee  is  in  possession 
to  the  extent  of  the  claim,  and  the  subsequent  entry  of  the  junior 
patentee  is  an  ouster  only  to  the  extent  of  the  claim  of  the  junior 
grantee.  Also  cited  Green  t;^.  Liter  et  al.  8  Cranch,  229.  2 
Wheaton,  229. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the  Court. 

This  is  a  suit  in  chancery,  brought  by  the  plaintiffs  in  the  Court 
of  the  United  States  for  the  seventh  circuit  and  district  of  Kentucky, 
to  obtain  a  conveyance  of  lands,  to  which  the  defendant  has  a  legal 
title,  but  to  which  the  plaintiffs  claim  the  equitable  title,  under  prior 
entries  which  they  allege  to  be  valid.  At  the  hearing,  the  bill  was 
dismissed  with  costs.  From  this  decree  the  plaintiffs  have  appealed 
to  this  Court. 

The  plaintiffs  derive  their  title  from  John  Floyd,  deceased.  As 
the  patent  of  the  defendant  is  anterior  to  that  under  which  the 
plaintiffs  claim,  their  equitable  title  cannot  be  sustained,  unless  it 
be  founded  on  prior  valid  entries.  These  entries,  therefore,  must 
be  examined. 

In  1779,  John  Floyd  obtained  a  certificate  for  a  settlement  right 
of  four  hundred  acres,  and  a  pre-emption  right  Xo  one  thousand 
acres  to  adjoin  his  settlement.  On  the  3d  of  November,  1779,  he 
made  an  entry  of  these  four  hundred  acres,  to  include  a  planta- 
tion called  Woodstock.  The  validity  of  this  entry  is  not  contro- 
verted, nor  is  it  otherwise  important  than  as  it  may  serve  to  establish 
160 


JANUARY  TERM,  1829-  207 

[HuBt  .and  othen  tt.  Wickliffe.] 

the  entry  of  the  pre-emption  warrant,  so  far  as  that  entry  depends 
upon  the  settlement. 

Ou  the  31st  of  May,  1783,  John  Floyd's  pre-emption  warrant 
was  entered  in  the  following  words : 

John  Floyd's  heirs  enter  one  thousand  acres  of  land  on  a  pre- 
emption warrant.  No.  1054,  joining  the  settlement  at  Woodstock,  on 
the  north,  east,  and  south  sides  thereof,  so  as  not  to  run  into  the  old 
military  surveys,  which  are  legal. 

Two  objections  have  been  naade  to  this  entry  ;  the  first  is,  that  it 
is  made  in  the  name  of  the  heirs  of  John  Floyd,  without  naming 
them.. 

That  there  is  less  precision  and  certainty  in  this  *descrip'^  r«208 
tion  than  if  the  heirs  were  named,  must  be  admitted,  but  the  '• 
Court  is  not  prepared  to  say  that  the  entry  is  on  that  account  a  nul- 
lity. No  case  has  been  adduced,  in  which  the  Courts  of  Kentucky 
have  so  decided;  and  as  the  description  is  sufficiently  certain  to 
identify  the  persons  entitled  under  it,  we  should  feel  great  difficulty 
in  declaring  it  to  be  void. 

In  considering  Uiis  question,  the  peculiar  situation  of  Kentucky  at 
the  time  cannot  be  overlooked;  warrants  had  been  issued  for  more 
land,  perhaps,  than  was  to  be  found  in  the  country ;  certainly  for 
more  than  was  valuable.  These  warrants  had  been  most  generally 
placed  in  the  hands  of  locators  by  the  proprietors,  who  resided  in 
the  Atlantic  states.  The  communication  between  the  principal  and 
agent  was  tedious  and  uncertain.  The  holder  of  the  warrant  might 
often  hear  of  the  death  of  its  proprietor,  at  a  critical  moment;  when 
its  immediate  location  was  very  interesting  to  the  family  of  the  de- 
ceased ;  and  when  he  was  not  informed  of  the  names  of  the  persons 
entitled  to  the  warrant.  To  delay  in  making  the  entry  until  this 
information  could  be  gained,  might,  and  probably  would  be  very 
injurious  tj^  the  family  of  the  deceased ;  and  no  injury  could  result 
to  any  from  making  it  in  the  name  of  the  heirs  generally.  If  they 
were  not  all  entitled,  they  would  all  be  trustees  for  those  who  were. 
The  entry  is  an  incipient  step  towards  obtaining  a  title.  Its  object 
is  at  the  same  time  to  appropriate  the  land  it  covers,  and  to  give 
notice  to  others  that  the  land  is  appropriated.  We  do  not  think  the 
technical  objection  to  substituting  a  legal  description,  which  cannot 
be  misunderstood,  for  the  more  definite  description  by  the  proper 
names  of  the  persons  who  are  heirs,  is  of  such  substantial  import- 
ance as  to  vitiate  the- transaction.  We  are  confirmed  in  this  opinion, 
by  the  fact  that  the  survey  was  made  in  pursuance  of  the  entry  in 
the  name  of  the  heirs  of  John  Floyd  generally,  and  that  the  patent 
was  issued  on  this  survey.  Several  other  entries  and  surveys  were 
made  for  the  heirs,  without  specifying  their  names,  and  patents  is- 
sued on  them  all.  The  objection  was  certainly  not  deemed  valid 
by  the  officer  who  was  intrusted  with  the  power  of  granting  titles 
to  land. 

A  second  and  more  serious  objection  has  been  taken  to  *the  r«ooo 
language  of  the  entry.    It  is  to  join  the  settlement  on  the  '• 
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north,  easti  and  south  sides  thereof,  rso  as  not  to  run  into  the  old 
military  surveys,  which  are  legal. 

•  Theold  military  surveys,  forming  together  a  parallelogram,  ad- 
joined Floyd's  settlement  on  the  north-west,  making  an  acute  angle 
with  its  northern  line ;  so  that  the  portion  of  his  pre-emption  war- 
rant which  adjoined  his  settlement  on  the  north,  could  not  be  ex- 
tended the  whole  length  of  the  northern  line  without  interfering  with 
them.  It  is  contended  that  this  limitation  on  the  entry,  <^  so  as  not 
to  run  into  the  old  military  surveys,  which  are  legal/*  renders  the 
whole  so  uncertain  as  to  make  it  void. 

We  do  not  think  so.  The  rules  which  are  settled  in  Kentucky 
would  require  that  this  entry,  had  the  restriction  respecting  the  mili- 
tary surveys  been  omitted,  should  be  surveyed  equaUy  on  the  north, 
east,  9.nd  south  sides  of  the  settlement ;  the  whole  land  to  be  in- 
cluded by  rectangular  lines.  The  old  military  surveys,  therefore, 
must  be  so  contiguous  to  the  settlement  as  to  stop  one  or  two  of 
these  lines.  A  subsequent  locator  knew  where  to  look  for  them, 
and  the  testimony  in  the  cause  informs  us,  that  he  would  encounter 
no  difficulty  in  finding  them.  The  evidence  is,  that  they  were  w'ell 
known;  and  that  the  lines  were  plainly  marked,  so  as  to  be  traced 
without  difficulty. 

We  consider  the  last  words  of  the  entry,  **  which  are  legal,''  merely 
as  an  affirmance  that  they  are  so,  not  as  leaving  it  doubtful ;  and, 
consequently,  that  they  mtdce  no  change  in  the  entry.  Understand- 
ing them  in  this  sense,  we  perceive  no  sufficient  objection  to  the 
entry.  We  cannot  perceive  any  reason  why  the  lines  might  not  be 
stopped  by  an  old  military  survey  which  is. well  known,  as  well  as 
by  any  other  well  known  object.  The  shape  and  form  of  the  land, 
independent  of  this  reference,  being  given  by  the  settled  rules  in 
Kentucky,  the  position  of  the  old  military  surveys  must  be  such  as 
to  vary  that  shape.  A  subsequent  locator  could  find  n%  real  diffi- 
culty in  fixing  the  form  of  the  entry.  But  if  this  restriction  be  en- 
tirely discarded,  and  the  entry  be  surveyed  without  regard  to  the 
old  military  surveys,  it  will  make  very  little  difference  in  the  degree 
'^SlOl  ^^  interference  between  *the  claims  of  the  parties,  and  no  dif- 
-•  ference  in  the  decree  which  will  be  made  by  this  Court.  It 
will  therefore  not  be  necessary  to  decide  at  this  time  in  what  man- 
ner this  entry  ought  to  be  construed. 

The  lands  held  by  the  defendant  also  interfere  with  another  entry 
imade  by  Floyd. 

On  the  29th  of  April,  1780,  John  Floyd  entered  1600  acres  upon  a 
military  warrant,  on  Boon's  creek,  adjoining  David  Robinson's  west 
line,  extending  along  said  line,  and  westwardly  for  quantity. 

David  Robinson  bad  a  survey  made  in  1776,  on  a  military  war- 
rant. He  afterwards,  entered  a  settlement  and  pre-emption  warrant 
to^  adjoin  this  military  survey ;  and  surveyed  them  in  September, 
1780.  The  counsel  for  the  defendant  objects  to  the  legality  of  this 
entry,  because  it  does  not  designate  the  tract  for  the  west  line  of 
which  it  calls ;  and  because  J)avid  Robinson's  survey  had  not  suf- 
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ficient  notoriety  to  inform  a  subsequent  locator  on  what  part  of  Boon's 
creek  he  was  to  search  for  it. 

The  first  objection  is  certainly  not  well  founded.  Floyd's  entry 
was  made  before  David  Robinson's  settlementand  pre-emption  were 
surveyed,  possibly  before  they  were  entered.  But,  were  it  other- 
wise, this  settlement  and  pre-emption  form  one  tract  with  his  military 
survey,  so  as  to  have  the  same  west  line. 

There  is  more  weight  in  the  second  objection.  The  testimony  to 
establish  the  notoriety  of  Robinson's  survey  is  far  from  being  conclu- 
sive. John  Bradford  deposes  that  he  was  conversant  in  the  quarter 
in  which  these  lands  lie  in  November,  1779  ;  that  he  had  no  know* 
ledge  of  the  military  survey  of  David  Robinson,  but  from  the  re- 
cords, except  from  common  conversation,  but  does  not  know  at  what 
fime  he  first  heard  it  spoken  of.  He  knows  that  Robinson  and  Hick- ' 
man  have  military  surveys  in  that  neighbourhood,  but  never  under- 
stood their  precise  situation.  He  believes  the  M'Gees,  at  M^Gee's 
station,  knew,  and  could  show  the  lands  of  David  Robinson,  but  of 
this  he  is  not  certain. 

Robert  Boggs  deposes,  that  he  was  at  the  making  of  David  Ro- 
binson's military  survey,  and  that  he  has  been  conversant  *in  p*^ . . 
the  neighbourhood  from  the  year  1775  to  the  time  of  giving  '- 
his  deposition.  To  the  question,  ^*  from  your  first  knowledge  of 
those  surveys  (Robinson's  and  others')  were  they  known  and  fami- 
liarly spoken  of  by  the  names  of  their  proprietors,  as  aforesaid  ?" 
he  answers,  ^*he  thinks  they  were  shortly  after."  He  says,  "he 
thinks  the  lines  of  Robinson's  and  Martin's  surveys  could  have  been 
found  by  reasonable  inquiry,  at  any  time  after  they  were  made,  for 
they  were  plainly  marked."  He  left  Kentucky,  and  returned  in  the 
year  1779.  Hfe  left  it  again  in  the  fall  of  1780,  and  returned  in  17S3. 
He  is  not  certain  that  any  person  was  acquainted  with  the  lines  of 
David  Robinson's  military  survey  on  the  29th  day  of  April,  1780, 
except  David  and  William  Robinson,  David  M^Gee,*John  Haye,  and 
Jacob  Boughman.  The  Robinsons  and  Boughman  lived  in  Virginia, 
M^Gee  at  his  statioBf  iibout  one  and  half  or  two  miles  from  the  sur- 
vey. The  body  of  the  land  was  spoken  of,  and,  he  believes,  was 
known  by  many. 

In  estimating  the  weight  of  this  testimony,  it  must  be  recollected 
that  the  depositions  were  taken  more  thaif  forty  years  after  Floyd's 
entry  was  made.  Few  persons  who  were  alive  and  in  the  neigh- 
bourhood at  the  time,  now  survive.  A  fact  resting  mainly  in  me- 
mory, which  might  have  been  established  with  ease  in  1780,  would 
be  ascertained  with  difficulty  in  1825.  Examining  the  testimony 
under  this  aspect  of  circumstances,  we  think,  although  it  may  not  b« 
conclusive,  it  is  sufficient  to  sustain  the  entry.  John  Bradford  had 
no  personal  knowledge  of  Robinson's  survey,  but  intimates  that  he 
was  acquainted  with  it  from  the  records  ^nd  from  common  conver- 
sation. His  deposition  is  not  explicit  as  to  time.  His  deposition, 
however,  appears  rather  to  refer  to  a  remote  time.  The  people  at 
that  time  were  in  stations,  and  the  nearest,  certainly  one  within  two 
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miles  of  the  place,  was  M'Gee's.  He  believes,  but  is  not  certain, 
that  the  M'Gee's  knew  and  could  have  shown  the  land.  Robert 
Boggs  was  present  at  the  survey.  It  was  known  and  spoken  of  as 
Robinson's  shortly  afterwards.  Though  he  mentions  only  five  per- 
sons who,  in  addition  to  himself,  knew  the  lines,  three  of  whom  re- 
sided in  Virginia ;  still,  he  says  the  body  of  the  land  was  spoken  of, 
and,  he  believes,  was  known  by  many. 

*2 1 2 1  *'^  Hiilitary  survey,  made  before  the  land  office  was  opened^ 
^  must'  have  attracted  the  general  attention  of  those  in  the 
neighbourhood ;  and  after  the  office  was  opened,  must  have  excited 
general  inquiry.  Those  surveys  were  established  by  law ;  and  it 
was  consequently  an  object  with  locators  to  obtain  exact  informa- 
tion respecting  them,  in  order  to  avoid  them.  Robinson's  survey 
was  spoken  of  at  M*Gee's,  the  very  place  where  inquiry  would  be 
made.  Other  witnesses  whose  knowledge  of  that  part  of  the  coun- 
try commenced  five  or  six  years  afterwards,  spesik  of  Robinson's 
survey  as  having  then  acquired  general  notoriety.  There  is  then 
strong  reason  to  believe  that  a  subsequent  locator,  having  Floyd's 
entry  in  his  hands,  could,  with  reasonable  inquiry,  have  found  the 
west  line  of  Robinson's  entry. 

The  defendant  also  relies  on  an  adversary  possession  in  himself 
and  those  under  whom  he  claims,  fos  more  than  twenty  years.  His 
proof  of  this  fact  is  sufficient;  and  it  is  well  settled  both  in  the  Courts 
of  Kentucky  and  in  this  Court,  that  a  possession  which  will  bar  an 
ejectment,  is  also  a  bar  in  equity.  But  in  this  case  the  plaintifl^  also 
have  been  in  possession.  John  W.  Hunt  deposes  that  he  took  pos- 
session of  the  tract  of  land  in  controversy,  for  th^  plaintiffs ;  leased  it 
out  for  a  number  of  years,  and  accounted  with  them  for  the  rent. 
He  exhibited  a  copy  of  an  agreement  made  with  Isaac  Johnson  and 
Thomas  Coleman,  on  the  12th  day  of  August,  ISOO,  for  three  years; 
and  says  that  other  tenants  succeeded  them,  who  continued  to  pay 
him  the  rent  for  the  plaintiffs,  until  the  year  1815.  The  rent  he  re- 
ceived in  that  year  was,  he  believes,  for  the  year  1814.  Ea<bh  of 
the  parties  then  has  held  possession  of  distinct  parts  of  the  land,  in 
controversy.  In  this  state  of  things,  it  is  well  settled,!  that  the  party 
having  the  better  right  is  in  constructive  possession  of  all  the  land 
not  occupied  in  fact  by  his  adversary.  If  then  the  plaintiffs  in  this 
case  have  the  better  titled  that  title  is  barred  by  the  possession  of  the 
defendant,  so  far  as  that  possession  was  actual,  but  not  farther. 

No  question  can  arise  in  this  case,  under  the  act  which  makes 

^2131  *^h^  poss^^i<^i^  of  ^^^^^  y^^^s  ^  ^^h  because  the  plaintifis 
^  were  in  actual  possession  of  part  of  the  land  until  the  year 
1815,  and  this  suit  was  instituted  in  April,  1820. 

If  then,  the  title  of  John  Floyd  is  regularly  vested  in  the  plaintiff, 
we  perceive  no  sufficient  obstacle  to  their  recovering  at  least  a  part 
of  the  land  in  controversy. 

The  plaintifis  claim  694  acres  of  land,  part  of  the  entries  which 

f  Green  v$,  liter,  8  Cnncfa,  S39 
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have  been  considered;  and  charge  generally  in  then: bill,  that  they 
have  regularly  obtained  a  conveyance  for  the  same  from  the  heirs 
of  the  said  Floyd,  by  metes  and  bounds,  without  specifying  the  per- 
sons through  whom  the  title  is  derived. 

The  will  of  John  Floyd,  proved  and  admitted  to  record  in  Jeffer- 
son county,  in  March,  1794,  is  among  the  exhibits  in  the  cause.  In 
that  will  he  devised  his  tract  of  land  called  Woodstock  (which  in- 
cludes the  land  in  controversy)  to  his  daughter  Mourning  Floyd, 
and  to  his  son  George  Floyd.  Patents  issued  on  the  entries  and 
surveys  for  the  lands  in  dispute,  to  Mourning  Floyd,  John  Floyd, 
George  Floyd,  and  Jane  Floyd,  widow  of  the  said  John  Floyd,  as 
tenants  in  common. 

It  appears  from  another  exhibit  in  the  cause,  that  in  the  year  1815, 
the  plaintifis  with  others  filed  their  bill  in  the  Circuit  Court  of 
Fayette  county,  in  the  state  of  Kentucky,  sitting  in  chancery,  against 
the  heirs  and  devisees  of  Thomas  Turpin  and  of  John  Floyd,  de- 
ceased, praying  for  a  conveyance  of  699  acres  of  land,  part  of  the 
Woodstock  tract. 

The  bill  states  that  in  January,  1 798,  Thomas  Turpin  sold  to  John 
W.  Hunt  and  Abijah  Hunt  699  acres  of  land,  part  of  John  Floyd's 
survey,  called  and  known  by  the  tiame  of  Woodstock  tract;  and  on 
the  same  day  executed  his  bond  to  them  in  the  penalty  of  four 
thousand  dollars,  with  a  condition  for  the  conveyance  thereof,  on  or 
before  the  first  day  of  March  thereafter.  The  said  Abijah  Hunt  and 
Thomas  Turpin  both  departed  this  life,  no  conveyance  of  the  land 
being  made*  Abijah  Hunt,  by  his  last  will,  devised  his  interest  in 
the  land  to  the  plaintiflOs,  and  the  legal  estate  of  Thomas  Turpin  de- 
scended to  his  heirs. 

The  bill  farther  states  that  John  Floyd  devised  his  tract  of  rwoi  4 
*land  called  Woodstock,  consisting  of  4000  acres,  of  which  1- 
the  land  sold  by  Thomas  Turpin  was  part,  to  his  daughter  Mourn- 
ing Floyd,  since  intermarried  with  John  Stewart,  and  his  son  George 
Floyd,  to  be  equally  divided  between  them;  that  the  said  Stewart 
and  wife  did  execute  a  deed  for  the  said  699  acres  of  land  to  Thomas 
Turpin  in  his  lifetime;  but  they  are  informed  that  the  same  was 
burned  in  the  office  of  the  County  Court  of  Fayette,  when  the  same 
was  destroyed  by  fire. 

A  subpoena  issued  on  this  bill,  which  was  not  executed  on  several 
of  the  defendants,  among  whom  were  included  John  Stewart  and 
Mourning  his  wife,  they  being  no  inhabitants  of  the  country. 

In  February,  1815,  the  Court  ordered  that  unless  the  non-resident 
defendants  shall  appear  and  answer  on  or  before  the  first  day  of  the 
next  June  term,  the  bill  should  be  taken  for  confessed  against  them ; 
and  that  a  copy  of  the  order  be  inserted  in  some  authorized  news- 
paper of  the  Commonwealth,  for  eight  weeks  in  succession,  agreeably 
to  law. 

It  appearing  that  this  order  was  published,  and  that  process  was 
served  on  the  resident  defendants,  the  Court,  in  June  term,  1816 
decreed  that  'he  bill  should  be  taken  for  confessed,  and  that  a  com- 

165 


214  SUPREME  COURT. 

[Hunt  et  al.  m.  Wickliflfe.] 

missioner  appointed  by  the  Court  should  convey  the  title  of  the  de- 
fendants to  the  plaintiffs. 

The  plaintiffs  in  this  suit  claim  title  to  the  lands  in  controversy 
under  the  conveyance  executed  in  pursuance  of  this  decree.  The 
defendant  insists  that  no  title  passes  by  it,  because  Floyd's  heirs 
were  not  parties  to  the  suit. 

The  laws  of  Kentucky  authorize  their  Courts  in  chancery  to  make 
decrees  against  absent  defendants,  on  the  publication  of  an  order, 
such  as  was  made  in  this  cause  by  the  Circuit  Court  of  Fayette 
county,  for  two  months  successively,  in  some  paper  authorized  to 
make  the  publication,  and  on  fixing  it  up  at  certain  public  places 
prescribed  by  the  act.  This  publication  is  considered  as  a  construe* 
tive  service  of  the  process.  The  Court  of  Fayette  county  obviously 
supposed  a  publication  for  eight  weeks  to  be  a  compliance  with  this 
law;  but  we  understand  that  the  Supreme  Court  of  the  State  has 
*2151  <l^^^^°ii'^^^  otherwise.  That  tribunal  has  decided  *that  the 
-I  publication  must  be  continued  for  two  calendar  months.  Un- 
der this  construction  of  the  act,  the  heirs  of  John  Floyd  were  never 
before  the  Court,  and  the  decree  was  made  against  persons  who 
were  not  parties  to  the  suit.  It  camnot  aflbct  them.t  The  Court 
therefore  has  no  evidence  that  the  legal  or  equitable  right  of  Floyd^s 
devisees  has  been  acquired  by  the  plaintiffs.  They  cannot  be  allowed 
to  assert  the  equity  of  those  devisees  against  the  defendant,  without 
making  them  parties  to  the  suit 

Biit  as  the  plaintiffs  claimed  under  a  conveyance  made  in  pursu* 
ance  of  a  decree  of  a  Court  of  competent  jurisdiction;  we  do  not 
think  their  bill  ought  to  have  been  dismissed.  The  Circuit  Court 
ought  to  have  given  leave  to  make  new  parties  ;  and  on  their  fail* 
ing  to  bring  the  proper  parties  before  the  Court,  the  dismission 
should  be  without  prejudice. 

The  decree  of  the  Circuit  is  reversed,  and  the  cause  remanded: 
with  directions  that  the  plaintiffs  have  leave  to  amend  their  bill^  and 
make  new  parties. 

This  cause  came  on  to  be  heard  on  'the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  district  of  Ken- 
tucky, and  was  argued  by  counsel.  On  consideration  whereof,  it  is 
considered,  ordered,  and  decreed  by  this  Court,  that  the  decree  of 
the  said  Circuit  Court  in  this  cause  be,  and  the  same  is  hereby,  re- 
versed and  annulled ;  and  that  this  cause  be,  and  the  same  is  hereby, 
remanded  to  the  said  Circuit  with  directions  ttiat  the  plaintiffs  have 
leave  to  amend  their  bill  and  make  new  parties. 

f  Pract  Reg.  in  Ch.  125.    Ca.  ChAn.  4S.    Com.  Dig.  tit  Chanoeiy.  Y.  3. 
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JSNKS  ET  AL.y  DEFENDANTS  IN  ERROR. 

,      * 

Cmurtnictioii  of  tfa^  proviooiM  of  the  treaties  with  the  indians,  made  by  the  state  of  Georgia,  / 
relative  to  boundariee;  and  of  the  aets  of  the  legislature  of  that  state,  relative  to  grants  of  . 
lands  within  its  territorial  limits,  and  which  were  not  within  the  Indian  boundary  line,  as 
defined  by  the  treaties  and  as  recognised  by  those  acts. 

Undoubtedly,  the  presumptidn  is  in  &vonr  of  the  Tafidtty  of  every  grant  issued  in  the  forms 
prescribed  by  law;  and  it  is  incumbent  on  him  who  eootroverts  it  to  support  his  objec- 
tions. The  whole  burden  of  proof  lies  on  him.  But  if  his  objections  depend  on  fiwts, 
those  &ct8  must  be  submitted  to  a  jury.  If  opposing  testimony  be  produced,  that  testimgny, 
also,  must  be  laid  before  the  jury ;  and  the  Court  may  declare  the  law  upon  the  fact,  but 
cannot  declare  it  on  the  testimony.  [387] 

If  the  state  of  Georgia  have  construed  thdr  treaty  with  the  Cherokee  Indians  by  any  subs^ 
quent  acts  manifesting  an  understanding  of  it ;  this  Court  would  not  hesitate  to  ajopt  that 
construction.  [390] 

If  the  state  of  Georgia  has  practically  settled  the  limits  of  Franklin  county,  such  settlement 
ought  tt>  have  mn  eondusive  on  the  Cireuit  Court  [832] 

In  the  nature  of  things,  we  perccnve  no  reason  why  the  grant  of  the  land  in  controversy 
should  not  be  good  for  knd  which  it  might  lawfully  pass;  and  void  as  to  that  part  of  the 
tract  for  the  granting  of  which  the  office  had  not  been  open.  It  is  every  day's  practice  to 
make  grants  for  lands  whidi  have  in  part  been  granted  to  others.  It  has  never  been  sug* 
gested  that  the  whole  grant  is  void,  because  a  part  of  the  land  was  not  grantable.  [235] 

The  principle,  that  a  patent  conveying  lands  lying  partly  within  and  partly  without  the 

territory  retained  by  the  Indians,  was  void  as  to  so  much  as  lay  within  it,  and  valid  for  the 

residue,  was  settled  by  this  Court  in  the  case  of  Danforth  m.  Wear,  9  Wheaton,  673. 

'  This  decision  was  made  on  a  patent  depending  on  the  statutes  of  North  Carolina,  which 

contain  prohibitions  at  least  as  strong  as  those  of  Georgia.  {236] 

THIS  cause  came  up  on  a  writ  of  error  to  the  sixth  Circuit  Court 
of  the  United  States  for  the  district  of  Georgia.  It  was  tried  in  Mil- 
ledgeville,  at  May  term,  1827.  In  the  course  of  the  trial  a  number 
of  questions  were  raised,  on  som^  of  which  the  judges,  being  di- 
vided in  opinion,  refused  to  give  the  jury  the  instruction  prayed  by  the 
plaintiff;  and  a  verdict  and  judgment  were  rendered  for  the  defend* 
ants.  The  present  writ  of  error  was  brought  to  reverse  this  judg- 
ment. 

In  the  Court  below,  the  plaintiff,  to  sustain  his  case,  gave  in  evi- 
dence a  grant  from  the  state  of  Georgia  to  Bazil  Jones  *for  r*Qi  ^ 
7,160  acres  of  land,  in  Franklin  county,  on  the  waters  of  the  ^ 
south  fork  of  the  Oconee  river,  sipce  called  the  Appalachie,  bearing 
date  the  24th  day  of  May,  1787,  and  deduced  his  title  to  the  disputed 
premises  regularly  from  the  grantee. 

On  the  part  of  the  defendants,  it  was  contended  that  this  grant 
was  void, 

1.  Because  the  land  attempted  to  be  grunted  was  without  the 
temporary  boundary  line  of  the  state,  and  within  the  Indian  hunt- 
ing ground. 

2.  Because  the  survey  wanted  the  line  and  station  trees  required 
oy  law ;  the  surveyor  had  omitted  to  note  on  his  plat  the  beginning 
corner;  had  laid  down  the  water  courses  inaccurately;  and  had 
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been  guilty,  as  was  alleged,  of  various  other  acts  of  fraud,  negli- 
gence, irregularity,  or  igncnrance,  in  making  and  platting  the  survey, 
prior  to  the  emanation  of  the  grant 

Evidence  was  also  given  on  behalf  of  the  plaintiff,  to  establish 
the  lines,  and  to  prove  die  possession  of  the  defendants  within  them. 

The  first  exception  stated,  that  the  plaintiff  gave  evidence  con- 
ducing to  prove  that  the  south  fork  of  the  Oconee  river,  known  as 
the  Appalachie,  runs  through  the  land  described  by  the  grant  and 
plat  aforesaid,  under  which  the  plaintiff  derives  title ;  and  that  ail 
the  lands  within  the  said  grant,  which  are  in  possession  of  the  de- 
fendants in  this  action^  are  on  die  north-^ast  side  of  the  said  south 
fork  of  the  Oconee  river,  and  within  the  territorial  limits  of  the  state 
of  Georgia,  as  defined  by  Hawkins'  line,  which  said  line  was  run 
by  Benjamin  Hawkins,  under  the  authority  of  the  United  States,  to 
define  the  temporary  boundary  line  between  the  state  of  Georgia 
and  the  Creek  Indians:  and  that  all  the  lands  included  within  the 
aforesaid  grant  are  situated  on  the  waters  of  the  said  south  fork  of 
the  Oconee  river.  And  thereupon  the  counsel  for  the  plaintiff  moved 
the  Court  to  instruct  the  jury,  that  the  grant'from  the  state  of  Geor- 
gjia  to  Bazil  Jones,  under  which  the  plaintiff  derives  title  to  seven 
thousand  one  hundred  and  sixty  acres  of  land  in  Franklin  county, 
*2isl  ^  ^^^  ^^  state,  ^was  a  legal  and  valid  grant ;  which  instruc- 
-■  tion  the  Court,  being  divided  in  opinion,  refused  to  give. 

The  second  exception  stated,  that. the  counsel  for  the  plaintiff  also 
moved  the  Court  to  instruct  the  jury,  that,  upon  the  aforesaid  Evi- 
dence, taking  the  same  as  true,  the  said  tract  of  land,  so  granted  to 
Bazil  Jones,  Was,  at  the  time  of  the  survey  and  grant  thereof,  within 
the  territorial  limits  of  the  state  of  Greorgia,  as  ascertained  by  laws 
and  treaties ;  within  the  limits  of  Franklin  county,  as  by  the  law 
defined ;  and  not  within  the  Indian  boundary  line ;  which  instruc* 
tion  the  Court,  being  divided  in  opinion,  refused  to  give. 

The  third  exception  stated,  that  the  counsel  for  the  plaintiff  also 
moved  the  Court  to  instruct  the  jury,  that  the  said  grant  to  Bazil 
Jones,  under  which  plaintiff  derived  title,  was  a  legal  and  valid 
grant,  for  all  the  lands  exhibited  on  the  plat  as  lying  north  and  east 
of  die  south  fork  of  the  Oconee  river,  now  called  Appalachie,  includ* 
ing  all  the  waters  of  the  same ;  Which  instruction  the  Court,  being 
divided  in  opinion,  refused  to  give. 

The  fourth  exception  stated,  that  the  counsel  for  the  plaintiff 
moved  the  Court  to  instruct  the  jury,  that  the  said  grant  to  Bazil 
Jones,  under  which  the  plaintiff  derives  title,  was  a  legal  and  valid 
grant,  for  all  the  lands  exhibited  on  the  plats  as  lying  north  and  east 
of  the  south  fork  of  the  Oconee  river,  called  Appalachie ;  which  in* 
struction  the  said  Court,  being  divided  in  opinion,  refused  to  give. 

The  fifth  exception  stated,  that  the  plaintiff  moreover  gave  evi 
dence  conducing  to  identify  and  prove  certain  corner  trees,  station 
trees,  and  lines,  of  the  said  tract  of  liind,  granted  to  Bazil  Jones 
aforesaid,  before  described,  and  including  all  the  lands  on  the  north 
and  east  side  of  the  south  fork  of  the  Oconee  river,  in  the  possession 
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of  the  defendants.  And  thereupon  the  counsel  for  the  said  plain- 
tiff moved  the  Court  to  instruct  the  jury,  that  neither  the  want  of 
the  line  and  station  trees  required  by  any  law,  nor  the  omission  of 
the  surveyor  to  note  on  his  plat  the  beginning  comer,  nor  any  mis- 
take in  platting  the  water  courses,  nor  any  fraud,  irregularity,  negli- 
gence, or  ignorance  of  the  *officers  of  government,  prior  to  rwoi  o 
the  issuing  of  the  grant  to  Bazil  Jones,  under  which  the  ^ 
plaintiff  derives  title  ]  did,  or  could,  legally,  affect  the  right  of  the 
plaintiff  to  recover ;  that  the  existence  of  the  grant  is,  in  itself^  a 
sufficient  ground  to  infer  that  every  prerequisite  has  been  performed  ; 
and  that  as  to  all  irregularities,  omissions,  acts  of  fraud,  negligence, 
or  ignorance  of  the  officers  of  government,  prior  to  the  emanation 
of  the  grant,  the  goyemm^it  of  Georgia,  and  not  the  plaintiff  claim- 
ing under  her  grant,  must  bear  the  consequences  resulting  from 
them ;  which  instruction  the  Court,  being  divided  ia  opinion,  re- 
fused to  give. 

'The  sixth  exception  stated,  that  the  plaintiff  moreover  gave  evi- 
dence conducing  to  prove  that  the  title  of  Bazil  Jones,  the  grantee 
of  the  said  land,  had  been  regularly  and  legally  conveyed  to  the 
lessee  of  the  plaintiff  in  this  action,  before  the  commencement  there- 
of;  and  that  all  the  lands  in  the  possession  of  the  defendants,  and 
of  each  of  them,  at  the  time  of  the  service  of  the  process  in  this  ac- 
tion, were  within  the  lines  described  by  the  said  grant  to  the  said 
Bazil  Jones,  and  were  on  the  north  and  east  side  of  the  said  south 
fork  of  the  Oconee  river.  And,  thereupon,  the  said  counsel  for  the 
plaintiff  moved  the  Court  to  instruct  the  jury,  that,  upon  the  afore- 
said evidence,  if  the  jury  believed  the  same,  the  plaintiff  was,  by 
law,  entitled  to  recover  the  premises  in  dispute ;  which  instruction 
the  Court,  being  divided  in  opinion,  refused  to  give. 

On  the  part  of  the  plaintiff  in  error,  also  plaintiff  in  the  original 
action,  two  points  were  made : 

1.  That  the  grant  to  Bazil  Jones  is  a  good  and  valid  grant,  in 
toto. 

2.  That,  if  not  good  for  the  whole  it  is  so  at  least  in  part,  includ- 
ing all  the  premises  disputed  in  the  present  action. 

To  maintain  these  propositions,  it  was  insisted, 

1.  That,  at  the  time  of  the  emanatbn  of  the  grant  to  Bazil  Jones, 
under  which  the  plaintiff  derives  title,  the  lands  lying  on  the  south 
fork  of  the  Oconee  river,  including  all  the  waters  of  the  same,  were 
within  the  territorial  limits  of  *the  state  of  Georgik ;  within  r»oQo 
the  limits  of  Franklin  county,  as  by  law  defined ;  and  not  I- 
within  the  temporary  Indian  boundary  line;  and  that  the  said  grant 
to  Bazil  Jones  was,  and  is,  a  good  and  valid  grant  for  tlie  lands  ex- 
hibited on  the  plat  as  lying  north  and  east  of  the  south  fork  of  the 
Oconee  river,  now  called  Appalachie,  including  all  the  waters  of  the 
same. 

2.  That  a  large  part  of  the  land  embraced  in  the  said  grant  lies 
north  and  east  of  the  south  fork  of  the  Oconee  river,  now  called  Ap- 
palachie, being  the  branch  designated  by  the  United  States  commis« 
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sioner,  Hawkins,  as  the  temporary  Indian  boundaiy  line ;  and  was, 
consequently,  at  the  time  of  the  issuing  of  the  said  grant,  within  the 
acknowledged  limits  of  the  state  of  Georgia*  As  to  so  much  of  the 
said  land,  therefore,  the  grant  is  valid ;  and,  since  this  comprehends 
all  that  was  in  possession  of  the  defendants  at  the  commencement 
of  the  present  action,  the  plaintiff  is  entitled  to  recover. 

3.  That  neither  the  want  of  the  line  and  station  trees  required  by 
any  law,  nor  the  omission  of  the  surveyor  to  note  on' his  plat  the 
beginning  corner,  nor  any  mistake  in  bis  platting  the  water  courses, 
nor  any  fraud,  irregularity,  negligence,  or  ignorance  of  the  officers 
of  government,  prior  to  the  issuing  of  the  grant  to  Bazil  Jones,  un- 
der which  the  plaintiff  derives  title,  did,  or  eould,  legally,  affect  the 
right  of  the  plaintiff  to  recover ;  that  the  existence  of  the  grant  is, 
in  itself,  a  sufficient  ground  to  infer  that  every  prerequisite  has  been 
performed ;  and  that,  as  to  all  irregularities,  omissions,  acts  of  fraud, 
negligence  or  ignorance  of  the  officers  of  government,  prior  to  the 
emanation  of  the  grant,  the  government  oif  Georgia,  and  not  the 
plaintiff  claiming  under  her  grant,  must  bear  the  consequences  re- 
sulting from  them. 

The  case  was  argued  by  Mr.  Wild6  and  Mr.  Berrien  for  the 
plaintiff;  and  by  Mr.  Haynes  for  the  defendant' 

For  the  plaintiff  in  error,  it  was  contended. 

That  the  plaintiff  having  made  out  a  regular  title  from  the  grantor, 
*22il  ^^^  ^^^  defendant  being  in  possession  of  the  land  *covere<l 
-*  by  the  title,  the  only  question  was  upon  the  validity  of  the 
grant ;  and  the  decision  of  this  inquiry  will  depend  upon  which  was 
the  temporary  boundary  line  between  the  3tate  of  Georgia  and  the 
Indian  tribes  in  1787,  the  grant  having  issued  at  that  period  ? 

A  grant  of  lands,  the  Indian  title  to  which  has  not  been  extin- 
guished, is  not  void  for  that  caus^  alone,  independent  of  statutory 
regulations.     3  Johns.  365.     6  Cranch,  87. 

This  grant  is  not  avoided  by  any  statute  of  the  state  of  Georgia, 
which  can  legally  operate  upon  it  Statutes  posterior  to  the  ema- 
nation of  this  grant  cannot  affect  it.  If  the  grant  issued  legally,  it 
created  a  vested  right,  which  could  not  be  divested.  This  grant  is 
dated  24th  of  May,  1787,  and  these  principles  dispose  of  all  the 
acts  of  the  legislature  posterior  to  that  date.  The  acts  of  1780, 
Prince's  Dig.  263,  sec.  20,  and  1783,  Prince,  268,  5,  are  all  retro- 
spective in  terms. 

Penal  statutes  must  be  construed  strictly ;  and  of  this  kind  is  the 
act  of  1787,  Prince's  Dig.  278,  sec.  2,  3 ;  and  it  applies  to  lands 
granted  and  surveyed  at  the  date  of  the  law.  The  plaintiff's  survey 
was  before ;  his  grant  was  after  the  date  of  this  act 

The  third  article  of  the  treaty  of  August,  1787,  between  the 

Creeks  and  the  state  of  Georgia,  Marbury  vs.  Crawford,  Prince,  605, 

provides  that  a  new  line  shall  be  drawn  without  delay  between  the 

present  settlements  in  the  said  state,  and  the  hunting  grounds  of  the 
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said  Indians,  to  begin  on  Savannah  river,  wliere  the  present  line 
strikes  it^  thence  up  the  said  river  to  a  place  on  the  most  northern 
branch  of  the  :same,  commonly  called  Keowee,  where  a  north-east 
line  to  be  drawn  from  the  top  of  the  Oconee  mountain  shall  inter* 
sect;  thence  along  the  said  line  in  a  south-west  direction  to  the  said 
mountain  ;  thence  in  the  same  direction  to  Tugalo  river,  thence  to 
the  top  of  the  Currobee  mountain,  thence  to  the  head  of  the  most 
southern  branch  of  the  Oconee  river,  including  all  the  waters  of  the 
same ;  thence  down  the  said  river  to  the  old  Une. 

The  same  boundary  is  recognised  in  the  1 1th  article  of  the  Gul- 
phinton  treaty,  C.&  M.I>igest,  508.  The  treaty  of  1786,  •with  r^ooo 
the  Creeks,  declares  -that,  f^  the  present  temporary  lines  re-  '* 
served  to  the  Indians  for  dieir  hunting  grounds  shall  be  agreeable 
to  the  treaty  of  Augusta  and  Oulphinton :''  aqd  it  i»ovides  that 
the  lines  shall  be  marked  as  soon  as  the  Indians  can  attend  to  see  it 
done.    CM.  Dig.  619. 

The  land  act  of  1784,  sec  1,  defines  the  lines  of  the  Indian 
hunting  ground  in  the  terms  of  the  treaty,  and  lays  off  two  new 
counties,  Franklin  and  Washington,  C.  &  M.  Dig.  330;  and  the 
10th  section  of  the  act  of  1785,  C.  &  M.  Dig.  336,  shows  the  con- 
struction which  the  legislature  put  on  the  treaty. 

The  adoption  of  a  w&ving  boundary  line,  <^  including  all  the 
waters,'^  is  in  conformity  with  the  example  and  practice  of  the 
United  States  in  her  numerous  Indian  treaties. 

The  counsel  referred  to  4  art  Treaty  with  the  Cherokees  in  1 785. 
Treaty  with  the  same  in  1791, 1807.  1  art.  in  the  treaty  with  the 
Peoria  tribe  in  1819,  with  the  Choctaws  in  1805,  with  the  Chicka- 
saws  in  1786,  and  other  treaties. 

All  the  land  covered  by  the  plaintiff's  grant  was,  at  the  time  of 
the  execution  of  the  survey,  and  the  emanation  of  the  grant,  with- 
in the  limits  of  the  state  of  (Georgia,  and  within  the  body  of  the 
county  of  Franklin ;  and  if  the  same  was  subsequently  retroceded 
to  the  Indians,  such  retrocession  would  not  divest  the  vested  rights 
of  the  grantee.  Its  utmost  effect  would  be  to  subject  the  title  in  fee 
to  the  Indian  title  of  occupancy,  and  the  former  would  cease  to  be 
encumbered  whenever  the  latter  should  be  removed. 

If  further  proof  were  necessary  to  shoyr  that  the  lands  on  the 
waters  of  the  south  fork  of  the  Oconee  left  out  by  the  Une  of  1798, 
were  within  the  limits  of  the  state  of  Georgia,  and  had  been  ceded 
by  the  Indiand  and  granted  by  the  state ;  that  proof  is  supplied  by 
an  express  recognition  of  the  fact  by  the  joint  act  of  Georgia  and 
the  United  States.  Articles  of  agreement  or  cession  in  1802.  4  ar- 
ticle, Prince's  Ab.  527. 

As  to  the  proposition,  that  part  of  the  land  in  the  grant  is  within 
the  Indipin  boundary  and  void,  and  that  consequently  the  whole 
grant  is  void  :  the  decision  of  this  Court  in  Danforth  vs.  Wear,  9 
Wheaton,  673,  establishes  a  *contrary  doctrine,  and  is  con-  r»o23 
elusive  in  favout  of  the  plaintiff  in  error  on  this  pohit  '- 
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For  the  defendants  in  error  Mr.  Haines  maintained: 

1.  That  the  grant  to  Bazil  Jones  was  void^and  that  no  title  under 
it  could  be  valid ;  the  survey  and  grant  lying  beyond  the  temporary 
boundary  line  of  the  state  of  Georgia ;  and  ttuit  all  surveyB  and 
grants  located  on  the  Indian  hunting  ground,  beyond  the  then  tem- 
porary boundary  line  of  the  state,  were  prohibited  by  the  statute 
laws  of  Georgia,  and  declared  to  be  null  and  void,  and  inhibited 
from  going  to  the  jury  as  evidence. 

2.  That  the  warrant,  survev,  and  gtant  purported  to  be  for  land 
stated  to  be  in  the  county  or  Fraiddin,  and  the  land  embraced  in 
the  survey  extended  across  the  western  line  of  the  county  of  Frank- 
lin ;  and  all  surveys  and  grants,  not  lying  in  same  county,  not  laid 
out,  are  by  law  declared  to  be  null  and  void. 

3.  That  if  the  expression,  <^  waters  of  the  south  fork  of  the  Oconee 
river,"  contained  in  the  plat,  mean  the  south  fork  of  the  Oconee 
itself,  or  the  Appalachie  river,  the  grant  is  void  on  its  face ;  as  the 
survey  and  grant  are  in  direct  violation  of  the  statutes  of  the  state. 

4.  That  waters  of  the  south  fork  of  the  Oconee  river  **  do  not 
mean  the  south  fork  of  the  Oconee  itself,  or  Appalachie,  but  only 
tributary  streams  of  that  river ;  and  that  the  survey  and  grant  are 
void,  for  the  suppression  of  the  fact  that  one  of  the  streams  marked 
in  the  plat,  was^  the  south  fork  of  the  Oconee  or  Appalachie,  and 
for  the  suggestion  of  the  falsehood  that  the  land  lay  within  the 
county  of  Franklin,  when  in  truth  a  great  part  of  it  lay  without 
that  county.  By  this  suppression  of  truth,  and  suggestion  of  false- 
hood, the  state  was  deceived;  and  by  the  fraudulent  deception 
practised  by  the  grantee,  the  survey  and  grant  are  void  in  law ;  and 
particularly  so  in  this  case,  as  the  grantee,  Bazil  Jones,  was  the 
surveyor  who  committed  the  fraud  on  the  state  for  his  own  benefit. 

In  support  of  the  first  point,  the  treaties  with  the  Indians,  and 
*2241  construction  given  to  them  by  die  legislature  of  *Georgia, 
•i  were  relied  upon.  The  treaty  of  Augusta  in.l783,  Marbury 
&  Crawford's  Digest,  604,  605,  calls  for  <<  the  most  southern  branch 
of  the  Oconee  river ;"  and  the  act  of  the  legislature  of  Georgia,  in 
defining  the  line  of  the  state,  adopts  the  same  language.  Prince's 
Dig.  270. 

An  enlarged  construction  oi  the  treaty  was  attempted,  but  this 
was  not  authorized  by  the  legislature,  when  defining  the  boundaries 
of  the  county  of  Franklin ;  the  act  declaring  the  boundaries  to  be 
^  the  most  southern  stream  of  the  Oconee  river." 

This  definition  of  boundary  is  referred  to  in  subsequent  treaties, 
and  the  terms  of  description  in  those  treaties  are  retained.  M.  &  C. 
Dig.  607. 

Georgia  has  always,  both  in  her  treaties  with  the  Indians  and  in 
her  legislative  enactments,  respected  this  boundary  line;  as  well 
from  a  sense  of  justice  to  the  Indians,  as  from  a  regard  for  her  own 
dignity ;  and  she  has  never  admitted  that  the  temporary  boundary 
extended  west  of  "  the  south  fork  of  the  Oconee." 

A  particular  examinatidh  of  the  treaties  with  the  Indians  will 
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show  conclusively,  that  ^'the  south  fork  of  the  Oconee/'  mentioned 
in  the  treaties  of  1783,  is  Appalachie  river,  as  known  in  the  laws, 
and  to  the  citizens  of  Georgia.  M..&  C.  619.  Watkins's  Dig.  364. 
Prince's  Dig.  263.  268.  273.  278.  304.  Watkins,  363.  551.  These 
treaties  and  statutes  of  the  state,  show  beyond  controversy,  that  the 
grants  within  the  boundary  of  ^e  Indian  lands  were  void. 

Upon  the  second  point  it  was  urged,  that  the  act  of  1784,  passed 
soon  after  the  treaty  of  1783,  made  at  Augusta,  made  the  grants 
beyond  the  line  of  Franklin  county,  established  by  that  law,  abso- 
lutely void.    Prince's  Dig.  270. 

The  warrant  calls  for  land  in  the  county  of  Franklin,  and  the 
survey  says  the  land  does  lie  there ;  and  the  grant  is  issued  accord- 
ingly. Taking  the  Appalachie  as  the  western  boundary  of  the 
county,  the  land  does  not  lie  within  the  county.  The  surveyor  who 
stated  the  iact  to  foe  otherwise,  committed  a  deception  on  the  state. 

By  the  laws  of  Georgia,  a  grant  of  land  not  in  the  *coun-  rmoo^ 
ties  laid  out  by  the  state  is  void.    Such  grants  are  to  be  de-  ^ 
ciared  null  and  void.     Prince,  963.  271.  275.  278. 

The  third  proposition  of  the  defendant  in  error  was  considered  as 
established  by  the  treaties  and  statutes  referred  to,  and  in  maintain- 
ing the  fourth,  it  was  urged  by  the  counsel,  that  the  representation 
of  Bazil  Jones,  in  returning  the  survey,  was  an  intended  deception 
on  the  state,  and  no  title  to  the  land  copld  be  derived  through  the 
same.  Cited  7  Bac.  Ab.  64.  4.  4  Com.  Dig.  307,  308.  2  Coke's 
Rep.  33.  2  Wilson's  Rep.  347.  10  Jbhns.  23.  9  Cranch,  99. 101. 
10  Johns,  23.    5  Wheaton,  293.     1  Wheaton,  115.  155. 

In  answer  to  the  claim  of  the  plaintiff  in  error,  that  the  grant  was 
good  for  that  part  of  the  land  which  was  admitted  to  lie  within  the 
county  of  FrankUn,  although  it  might  be  void  as  to  the  part  beyond 
the  same ;  the  counsel  for  die  defendants  contended,  that  the  law  is 
fully  settled,  that  an  instrument  void  in  part  is  void  altogejther.  Cited 
1  PlowdL  54.  3  Taunton,  226.  Cro.  James,  34.  3  Coke's  Rep. 
77.  14  Johns.  454. 458.  4  Com.  Dig.  307.  1  Co.  Rep.  26.  11  Co. 
Rep.  89.     9  Wheaton,  673. 

The  attempt  to  obtain  relief  from  the  weight  of  these  authorities, 
by  urging,  that  while  acts  prohibited  by  statute  vitiate  all  proceed- 
ings connected  with  them,  the  same  principle  does  not  extend  to  an 
act  contrary  to  the  common  law,  is  opposed  by  authorities;  and  if 
this  were  not  so,  the  grant  to  Bazil  Jones  is  prohibited  by  express 
statute.    Act  of  1778.    M.  &  C.  401. 

These  acts  were  not  ex  post  &cto,  upon  the  authority  of  Calder 
vs.  Bull,  3  Dall.  386. 

When  an  act  is  declared  void,  either  by  statute  or  common  law,  it 
is  considered  not  to  have  had  any  legal  existence,  nor  can  it  be  set 
up  and  made  valid  in  the  hands  of  any  third  person  2  Bl.  Com.  63. 
Douglass,  736. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the  Court. 
This  is  a  writ  of  error  to  a  judgment  rendered  in  the  Court  of  the 
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United  States  for  the  sixth  Circuit  and  district  of  Georgia^  in  a  case 
*2261  ^^  ^hi<^b  ^®  plaintiff  in  error  was  ^plaintiff  in  ejectment. 
J  The  plaintiff  derived  title  from  a  grant  dated  in  May,  1787, 
which  was  issued  by  the  governor  of  Greorgia  to  Bazil  Jones.  At 
the  trial,  the  counsel  for  the  plaintiff  moved  the  Court  to  instruct  the 
jury  on  several  points,  on  all  which  the  judges  were  divided,  and 
therefore  the  instructions  were  refused,  to  which  refusal  exceptions 
were  taken.  The  verdict  and  judgment  were  rendered  in  favour  of 
the  defendants,  and  the  plaintiff  has  sued  out  this  writ  of  error,  by 
which  the  record  is  removed  into  this  Court  The  opinions  refused 
by  the  Court,  and  the  exceptions  taken  by  counsel,  will  be  severally 
considered. 

The  first  is  in  these  words. 

The  plaintiff  moreover  gave  evidence  conducing  to  prove,  that  the 
south  fork  of  the  Oconee  river,  known  as  the  Appalachie,  runs 
through  the  land  described  by  the  grant  and  plat  aforesaid,  under 
which  the  plaintiff  derives  title;  and  that  all  the  lands  within  the 
said  grant,  which  are  in  possession  of  the  defendants  in  this  action, 
are  on  the  north  and  east  side  of  the  said  south  fork  of  the  Oconee 
river,  and  within  the  tenritorial  limits  of  the  state  of  Georgia,  as  de- 
fined by  Hawkins's  line,  which  said  line  was  run  by  Benjamin 
Hawkins,  under  the  authority  of  the  United  States,  to  define  the 
temporary  boundary  line  between  the  state  of  Georgia  and  the 
Creek  Indians,  and  that  all  the  lands  included  within  the  aforesaid 
grant  are  situated  on  the  waters  of  the  said  south  fork  of  the  Oconee 
river.  And  thereupon  the  counsel  for  the  said  plaintiff  moved  the 
Court  to  instruct  the  jury,  that  the  grant  from  the  state  of  Georgia 
to  Bazil  Jones,  under  which  the  plaintiff  derives  title  to  seven  thous- 
and one  hundred  and  sixty  acres  of  land  in  Franklin  county,  in  said 
state,  was  a  l^aland  valid  grant;  which  instruction  the  Court,  being 
divided  in  opinion,  refused  to  give. 

This  prayer  is  expressed  in  such  terms  that  the  Court  could  not, 
with  propriety  have  granted  it  without  explanation,  whatever 
opinion  on  the  law  of  the  case  might  have  been  entertained.  With- 
out stating  a  single  fact,  or  placing  the  prayer  on  the  belief  of  the 
jury  that  the  evidence  proved  any  fact,  the  Court  is  asked  to  say 
positively  that  the  grant  to  Bazil  Jones  is  legal  and  valid.  Un- 
♦2271  ^o^^^^^y  ^^^  *presumptioH  is  in  favour  of  the  validity  of 
-I  every  grant  issued  in  the  forms  prescribed  by  law,  and  it  is 
iilcumbent  on  him  who  controverts  it  to  support  his  objections. 
The  whole  burden  of  proof  lies  on  him ;  but  if  his  objections  depend 
on  facts,  those  facts  must  be  submitted  to  a  jury.  If  opposing  testi- 
mony be  produced,  that  testimony  also  must  be  laid  before  the  jury, 
and  the  Court  may  declare  the  law  on  the  fact,  but  cannot  declare 
it  on  the  testimony.  In  this  case,  the  prayer  states  that  the  plaintiff 
offered  testimony  conducing  to  prove  certain  facts  which  were 
deemed  essential  to  the  validity  of  the  grant,  and  asked  the  Court 
to  say,  not  that  if  the  testimony  was  believed,  or  if  those  facts  were 
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proved,  the  grant  was  valid,  but  positively  that  the  grant  was  valid. 
The  Court  did  not  err  in  refusing  to  give  this  instruction. 

The  second  exception  states  that  the  counsel  for  the  plaintiif  also 
moved  the  €ourt  to  instruct  the  jury  that,  upon  the  aforesaid  evi- 
dence, taking  the  same  as  true,  the  said^  tract  of  land,  so  granted  to 
Bazil  Jones,  was,  at  the  time  of  the  survey  and  grant  thereof,  within 
the  territorial  Ihnits  of  the  state  of  Georgia,  as  ascertained  by  laws 
and  trea^ties,  within  the  limits  of  Franklin  county  as  by  law  defined, 
and  not  within  the  Indian  boundary  line;  which  instruction  the 
Court,  being  divided  in  opinion^  refused  to  give. 

This  prayer  is  made  on  the  admission  of  the  testimony  stated  in 
the  first,  and  on  its  sufficiency  to  prove  that  the  tract  of  land  granted 
to  BazilJones  was  situated  on  the  waters  of  the  south  fork  of  the 
Oconee  river;  and  that  the  land  in  controversy  lay  on  the  north  and 
east  side  of  that  fork,  and  within  the  territorial  limits  of  the  state  of 
Georgia,  as  defined  by  the  line  run  by  Benjamin  Hawkins,  under 
the  authority  of  the  United  States,  to  define  the  temporary  boundary 
line  between  the  state  of  Georgia  and  the  Creek  Indians. 

From  these  facts  thef  Court  is  asked  to  draw  the  conclusion  that 
the  tract  of  land  was,  at  the  time  of  the  survey  and  grapt  thereof, 
within  the  territorial  limits  of  the  state  of  Georgia,  and  Within  the 
limits  of  Franklin  county,  as  by  law  defined;  and  not  within  the 
Indian  boundary  Une. 

This  prayer  requires  the  Court  to  say  what  was  the  •boun-  r*QOQ 
dary  between  that  part  of  the  state  of  Georgia,  to  which  its  ^ 
jurisdiction  was  extended,  and  the  Indians,  and  also  what  were  the 
limits  of  Franklin  county.  As  it  requires  an  instruction  respecting 
the  whole  tract,  the  Court  was  bound  to  inquire  whether  the  whole 
tract  was  within  those  limits.  To  ascertain  these  boundaries,  the 
laws  of  Georgia,  and  the  treaties  of  that  state  with  the  Creek  and 
Cherokee  Indians,  must  be  examined. 

On  the  31st  day  of  May,  in  the  year  1783,  a  treaty  was  made  at 
Augusta,  between  the  state  of  Georgia  and  the  Cherokee  Indians, 
describing  the  line  which  should  thereafter  separate  the  settlements 
of  the  whites  from  the  hunting  grounds  of  the  Indians.  This  line 
commences  on  the  Savannah  river,  and  is  of  no  importance  in  this 
case  until  it  reaches  the  top  of  the  Currohee  mountain.  It  is  to 
proceed  '<  thence  to  the  head  or  source  of  the  most  southern  branch 
of  the  Oconee  river,  including  all  the  waters  of  the  same,  and  thence 
down  the  middle  of  the  said  branch  to  the  Creek  line.'' 

On  the  first  day  of  November  in  the  same  year,  the  state  of 
Georgia  formed  a  treaty  with  the  Creek  Indians,  for  the  purpose  of 
drawing  the  line  between  the  settlements  of  the  whites  and  the 
hunting  grounds  of  the  Indians.  This  line  also  commences  on  the 
Savannah  river,  and  runs  as  described  in  the  treaty  to  the  top  of  the 
Currohee  mountain.  It  proceeds  **  thence  to  the  head  or  source  of 
the  most  southern  branch  of  the  Oconee  river,  including  all  the  wa- 
ters of  the  same,  thence  down  the  said  river  to  the  old  line.'' 
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A  subsequent  treaty  was  held  with  the  Creeks  on  the  12th  of 
November,  1785,  at  G$ilphinton.  The  4th  article  of  this  treaty  de- 
clareSy  that  <Uhe  present  temporary  line  reserved  to  the  Indians  for 
their  hunting  ground/'  shall  be  agreeable  to  the  treaty  held  at 
Augusta,  in  the  year  1783. 

On  the  28th  of  November,  1785,  the  Commissioners  of  the  United 
States  held  a  treaty  with  the  Cherokees  at  Ho}>ewell,  in  which  it 
was  agreed  that  the  boundary  line  should  run  from  the  top  of  the 
Currohee  moimtain  ^Ho  the  head  of  the  south  fork  of  Oconee  river." 
*22Q1  ^^^  treaty  at  Shoulderbone,  concluded  in  the  year  1786, 
^  ^confirmed  the  line  as  established  in  the  treaties  of  Augusta 
and  of  Galphinton.  All  the  treaties  between  Georgia  and  the  In* 
dians,  stipulate  that  the  lines  shall  be  marked  as  soon  as  possible ; 
but  it  does  not  appear  that  they  were  ever  marked.  A  treaty  was 
afterwards  entered  into  at  New  York,  between  the  United  States 
and  Creek  Indians,  on  the  7th  day,  of  August,  in  the  year  1790, 
which  fixes  the  boundary  line  from  the  top  of  the  Currohee  moun- 
tain, ^'to  the  head  orsource  of  the  main  south  branch  of  the  Oconee 
river,  called  the  Appalachie,  thence  down  the  middle  of  the  said 
south  branch  to  its  confluence  with  the  Oakmulgee." 

In  pursuance  of  this  treaty  the  line  from  the  Currohee  mountain 
to  the  head  or  source  of  the  main  south  branch  of  the  river  Oconee, 
was  run  by  Benjamin  Hawkins. 

Some  ambiguity  undoubtedly  exists  in  the  treaty  made  with  the 
Creeks  at  Augusta,  which,  in  a  contest  between  Greorgia  and  the 
Creeks,  might  claim  a  construction  favourable  to  the  pretension  of 
the  less  powerful  and  less  intelligent  or  skilful  party  to  the  compact 
But  in  a  controversy  in  which  both  parties  claim  title  under  the 
state  of  Georgia,  it  would  seem  reasonable  to  give  the  article  that 
construction  which  Georgia  herself  has  put  upon  it,  provided  it  be 
reconcileable  to  the  words.  The  line  is  to  run  <<  to  the  source  of  the 
most  southern  branch  of  the  Oconee  river,  including  all  the  waters 
of  the  same."  The  source  of  the  most  southern  branch  is  the  source 
of  the  main  stream  of  that  branch.  It  is  a  point  to  which  the  line 
is  to  be  run  from  the  top  of  the  Currohee  mountain.  This  line,  if 
the  treaty  gave  no  directions  respecting  its  course,  would  be  a  straight 
line.  But  the  treaty  directs  it  to  be  so  nm  as  ''to  include  all  the 
waters  of  the  same ;"  that  is,  <'  all  the  waters"  of  the  most  southern 
branch.  The  line  must  therefore  be  drawn  from  the  one  given  point 
to  the  other,  in  such  direction  as  to  include  all  the  waters  of  the  most 
southern  branch  of  the  Oconee^  It  must  therefore,  instead  of  being 
straight,  pass  round  the  sources  of  all  those  streams  which  empty 
into  the  south  fork  on  its  northern  side,  and  are  between  the  points 
of  conunencement  and  of  termination.  But  it  is  obvious  that  no 
^^oQ-i  line  from  the  top  of  the  Currohee  mountain  to  the  ^source 
^  of  the  most  southern  branch  of  the  Oconee  river,  can  include 
the  waters  which  empty  into  it  on  the  southern  side. 

To  obviate  this  difficulty,  the  defendants  insist  that  the  line  shall 
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paas  rouiul  the  main  branch  of  the  south  fork  of  the  Oconee  to  the 
source  of  the  lowest  stream  which  empties  into  it  on  the  south  side, 
and  proceed  down  that  stream. 

This  line  would  include  all  the  waters  of  the  south  fork,  but  is  at- 
tended with  other  difficulties  of  no  inconsiderable  magnitude.  The 
words  of  the  treaty  seem  to  require  that  the  line  should  stop  at  the 
source  of  the  main  stream,  not  at  the  source  of  an  inconsiderable  ( 
rivulet.  From  this  source  the  line  is  to  proceed  down  the  riv^r* 
It  is  reasonable  to  suppose  that  it  proceeds  down  the  river  from  the 
source  of  the  river,  not  from  the  source  of  a  small  branch.  It  is  to 
include  all  the  waters,  that  is  all  the  tributary  streams  of  that  at 
whose  ^urce  it  stops.  But  this  construction  requires  it  to  stop  at 
the  source  of  a  stream,  which  is  itself  tributary  to  the  very  river 
which  is  spoken  of  as  one  of  its  wiiters. 

If  this  construction  be  admitted,  and  the  source  of  the  lowest, 
stream  on  the  south  side  be  substituted  for  the  source  of  the  maiii 
stream,  stiU  the  line  must  run  down  that  lowest  water  course  to  the 
south  fork,  and  down  the  south  fork  to  the  old  line.  The  case  does 
not  inform  us,  that  even  this  line  would  include  the  whole  tract 
granted  to  Bazil  Jones.  That  tract  is  stated  to  lie  on  the  waters  of 
the  south  fork,  but  not  on  the  Georgia  side  of  the  most  extreme  of 
those  waters.  So  much  of  it  as  may  be  situated  on  the  Indian  side 
of  that  water  course,  would  be  within  the  Indian  hunting  grounds. 

The  treaty  made  yith  the  Cherokees  at  Augusta  on  the  1st  day 
of  June,  1 783,  is  apparently  intended  to  establish  th^  same  line  which 
was  afterwards  adopted  in  the  treaty  with  the  Greeks.  The  only 
variance  in  the  language  is,  that  in  the  treaty  with  the  Cherokees, 
the  line  from  the  source  of  the  southern  branch  of  the  Oconee  river, 
is  to  run  <<  down  the  middle  of  the  said  branch ;''  in  the  treaty  with 
the  Creeks,  it  is  to  run  <^down  the  river."  It  is  not  probable  that 
different  lines  could  have  been  intended. 

If  the  state  of  Georgia  has  construed  this  treaty  by  any  subsequent 
*acts  manifesting  her  understanding  of  it,  we  should  not  hesi-  r^ooi 
tate  to  adopt  that  construction  in  this  case.  But  the  bill  of  ^ 
exceptions  contains  no  fact,  showing  that  Georgia  has  adopted  a 
construction  of  her  treaties  with  the  Indians,  which  would  establish 
the  boundary  claimed  by  the  plaintiff.  On  the  contrary,  in  February, 
1787,  an  act  was  passed  ^'  for  the  appointment  of  commissioners  to 
run  the  line  designating  the  Indian  tumting  grounds."  This  act  di- 
rects the  commissioners  to  proceed  in  conjunction  with  those  to  be 
appointed  by  the  Creek  nation,  to  trace  and  mark  ^<  the  temporary 
boundary  line,  as  heretofore  established ;  that  i9  to  say,  from  the 
Currohee  mountain,  in  the  direction  of  the  present  temporary  tine 
from  Zugalo  river,  till  the  same  shall  strike  the  head  or  source  of 
the  main  direct  stream  of  the  south  branch  of  Oconee  river,  called 
also  Appalachie,  by  which  is  to  be  understood  the  main  fork  of 
Oconee  river,  next  above  Little  river." 

This  act  seems  to  reject  all  claim,  on  the  part  of  Georgia,  to  lands 
lying  south  of  the  main  stream  of  the  south  branch  of  Oconee,  and 
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to  adopt  the  construction  of  the  treaties  at  Augusta,  which  appears 
to  have  been  adopted  by  the  commissioners  of  the  United  States,  at 
the  treaty  at  Hopewell,  in  1785. 

The  prayer  we  are  considering,  also  requested  the  Court  to  in- 
struct the  jury  that  the  tract  of  land  granted  to  Bazil  Jones  was  with- 
in the  limits  of  Franklin  county  as  by  law  defined. 

In  February,  1784,  the  legislature  ^passed  an  act  for  laying  off 
two  more  counties  to  the  westward.  One  of  these  was  the.  county 
of  Franklin. 

The  first  section  declares,  ^^  that  the  present  temporary  line,  cir- 
cumscribing the  Indian  hunting  ground,  shall  be  marked  by  a  line 
drawn  from  that  part  of  the  north  branch  of  Savannah  river,  known 
by  the  name  of  the  Owee,  which  shall  be  intersected  by  a  line  north- 
east from  the  Oconee  mountains ;  thence  in  the  same  direction  to 
Zugalo  river;  from  thence  in.  a  direct  line  to  the  top  of  Purrohee 
nlountain ;  thence  to  the  head  or  source  of  the  most  southern  stream 
*2321  ^^  ^^^  Oconee  river,  including  all  the  waters  of  the  *same ; 
-'  thence  down  the  said  river  to  the  old  line,  thence  along  the 
old  Hne.^* 

^  The  only  difference  between  this  legislative  description  of  the 
line,  circumscribing  the  Indian  hunting  ground,  and  that  in  the 
treaty,  is  in  the  substitution  of  the  word  **  stream,"  for  the  word 
^  branch."  In  the  treaty,  "  the  branch,'^  and  in  the  law,  "  the 
stream,"  appeared  to  be  considered  as  "  the  river."  The  line  is  to 
run  from  its  source  <^down  the  said  river."  This  language  would 
seem  to  indicate  that  a  considerable,  or  main  branch,  or  stream ; 
one  which  had  acquired  the  name  of  river ;  not  a  small  rivulet,  was 
in  the  mind  of  the  legislature.  The  line  which  runs  to  it  from  the 
top  of  the  Currohee  mountain  is  subject  to  all  the  uncertainty  which 
attends  the  same  line,  as  described  in  the  treaty  of  Augusta. 

The  second  section  of  the  act  proceeds  to  define  the  Exterior  lines 
of  the  county  of  Franklin.  They  run  from  the  Savannah  river  to 
the  south  branch  of  the  Oconee  river;  thence,  up  the  said  river  to 
the  head  or  source  of  the  most  southern  stream  thereof;  thence  along 
the  temporary  line,  separating  the  Indian  hunting  ground,  to  the 
northern  branch  of  the  Savannah,  &c. 

The  southern  boundary  of  Franklin  county,  from  the  place  where 
the  line  from  the  Savannah  strikes  the  most  southern  branch  of  the 
Oconee  river,  is  up  that  river  to  the  head  or  source  of  the  most 
southern  stream  thereof.  You  find  the  head  or  source  of  this  most 
southern  stream  by  proceeding  up  the  river. 

It  may  well  be-  dovibted  whether  this  description  will  admit  of 
leaving  the  river  for  any  of  its  small  rivulets.  The  words,  the  most 
southern  stream  of  the  south  branch  of  the  Oconee,  whose  source  is 
to  be  found  by  proceeding  up  the  river,  may  be  satisfied,  either  by 
pursuing  the  most  southern  stream  which  has  acquired  the  name  of 
river,  or  the  most  southern  stream  which  empties  into  the  river.  It 
can  scarcely  be  imagined  that  Georgia  has  not  settled  practically  the 
limits  of  Franklin  county;  and  any  such  settlement  ought  to  have 
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been  conclusive  with  the  Circuit  Court  But  no  such  settlement  is 
stated  in  the  record,  and  the  Court  is  required  *to  say,  in  what  Wo  oo 
manner  its  boundary  lines  are  to  be  drawn,  in  pursuance  of  ^ 
the  act  of  assembly  by  which  it  was  constituted.  The  Court  is  re- 
lieved from  the  difficulty  by  the  same  circumstances  which  made  it 
unnecessary  to  determine  the  line  which  circumscribed  the  Indian 
hunting  grounds.  The  statement  of  fact  on  which  the  opinion  of 
the  Court  is  asked,  does  not  affirm  that  the  land  lies  on  the  northern, 
or  Georgia  side  of  the  most  southern  stream,  but  that  it  lies  on  the 
waters  of  the  south  branch  of  the  Oconee  river.  For  this  reason  this 
instruction  ought  not  to  have  been  given  as  asked* 

The  third  exception  states  that  the  said  counsel  for  the  plaintiff 
also  moved  the  Court  to.  instruct  the  jury,  that  the  said  grant  to 
Bazil  Jones,  under  which  plaintiff  derived  titles  was  a  legal  and 
valid  grant  for  all  the  lands  exhibited  on  the  plat  as  lying  north 
and  east  of  the  south  fork  of  the  Oconee  river,  now  called  Appala- 
chie,  including  all  the  waters  of  the  same  ;  which  instruction  the 
Court,  being  divided  in  opinion,  refused  to  give. 

The  Court  understands  the  words,  ^  including  all  the  waters  of 
the  same,"  to  mean  waters  north  and  east  of  the  south  fork  of  the 
Oconee  river.  This  application,  like  the  second,  is  supposed  to  be 
made  on  the  assumption  that  the  facts  stated  in  the  first  are  true. 
If  they  are,  then  all  the  land  contained  in  the  patent,  lying  north  and 
east  of  the  south  branqh  of  Oconee,  is  on  the  Georgia  side  of  the  line 
circumscribing  the  Indian  hunting  ground,  and  within  the  county 
of  Franklin,  as  described  by  law.  The  application  supposed  to  be 
made  to  the  Court,  is  to  instruct  the  jury  that  the  grant  is  good  for 
so  much  land  as  lies  within  the  county  of  Franklin,  although  part 
of  the  tract  may  be  without  that  county  and  within  the  Indian 
boundary.  The  counsel  for  the  defendants  insist  that,  under  the 
laws  of  Georgia,  the  whole  patent  is  void,  if  any  part  of  the  land  it 
purports  to  grant  be  within  the  Indian  boundary.  The  counsel  for 
the  plaintiff  contended  that  the  laws,  so  far  as  they  have  declared 
patents  to  be  void,  are  entirely  retrospective ;  and  that  prospectively, 
they  only  inflict  penalties  on  persons  who  shall  make  surveys  in 
contravention  of  the  statute. 

*In  January,  1 780,  an  act  was  passed  "  for  the  more  speedy  r»2 34 
and  effectual  settKhg  of  this  state."  The  1 9th  section  enkcts,  ^ 
<'  that  no  warrant,  survey  or  plat,  made  or  laid  out  in  the  lands  yet 
within  the  lines  of  the  Indians,  shall  be  held  valid,  and  the  same  is 
hereby  declared  null  and  void  to  all  intents  and  purposes  whatever; 
nor  shall  any  grant  which  may  hereafter  be  surreptitiously  obtained, 
be  deemed  legal  or  of  any  effect." 

We  do  not  think  the  language  of  this  section  entirely  retrospect  ■ 
•ve.  The  words  "made  or  laid  out,"  may  apply  to  the  future  as 
well  as  the  past,  and  comprehend  warrants  and  surveys  which  shall 
be,  as  well  as  those  which  have  been,  made  or  laid  out  in  the  lands 
yet  within  the  lines  of  the  Indians. 

In  February,  1783,  Georgia  passed  an  act  for  opening  her  land 
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office.  The  11th  section  of  diis  act  is  retrospective  so  far  as  it  an* 
nuls  surveys  and  grants.  Its  prospective  provisions  only  inflict  pe- 
nalties on  the  persons  who  shsdl  make  surveys,  or  attempt  to  obtain 
a  grant  But  the  13th  section^  after  describing  the  lunits  of  the 
state,  provides,  ^^that  nothing  herein  before  contained  shall  extend, 
or  be  construed  to  extend,  to  authorize  or  empower  any  surveyor, 
or  other  person  or  persons  whatsoever,  to  survey,  run,  or  make  lines 
upon  the  lands  before  described  as  being  allowed  to  the  Indians  for 
hunting  ground,  or  any  part  or  parcel  thereof,  before  or  until  per- 
mission for  that  purpose  shall  be  granted  by  the  legislature  and 
made  ktiown  by  proclamation." 

In  consequence  of  this  proviso,  the  land  office  could  not  be  con- 
sidered as  opened  for  landis  within  the  Indian  boundary. 

The  fifth  section  of  the  act  of  1785,  which  has  been  relied  on,  is 
retrospective. 

The  act  of  February,  1787,  for  the  appointment  of  commissioners 
to  run  the  line  designating  the  Indian  nunting  ground,  inflicts  addi- 
tional penalties  on  those  who  shall  thereafter  survey  or  cause  to  be 
surveyed,  or  obtain  grants  for  any  lands  beyond  the  temporary  line 
designating  the  Indian  hunting  ground.  The  3d  section  is  in  these 
words,  <' whereas,  notwithstanding  the  most  positive  laws  to  the 
*235l  *^^^^^^9  many  persons^  from  design  or  accident,  have  run 
^  large  quantities  of  land  and  obtained  grants  for  the  same, 
southward  of  the  present  temporary  line  between  the  good  citizens 
of  this  state  and  the  Indians^  and  expect  to  hold  the  same  when  a 
cession  of  said  land  can  be  obtained.  Be  it  therefore  enacted,  that 
the  surveys  or  grants  for  such  land  be  considered,  and  they  are 
hereby  declared  to  be  null  and  void,  and  of  no  efiect  whatever." 

This  enactment  is  undoubtedly  retrospective.  It  manifests,  how- 
ever, unequivocally  the  opinion  of  the  legislature,  that  all  the  sur- 
veys and  grants  which  are  declared  void,  had  been  made  and  issued 
contrary  to  the  most  positive  laws.  However  these  laws  may  be 
construed,  it  is^  we  think,  obvious,  that  the  office  was  not  opened 
for  lands  situated  within  the  Indian  hunting  grounds,  and  that  grants 
for  them  were  not  authorized. 

But  is  the  whole  grant  a  nuUity  because  it  contains  soo^e  land 
not  grantable  ? 

In  the  nature  of  the  thing,  we  perceive  no  reason  why  the  grant 
should  not  be  good  for  land  which  it  might  lawfully  pass,  and  void 
as  to  that  part  of  the  tract  for  &.e  granting  of  which  the  office  had 
not  been  opened.  It  is  every  day's  practice  to  make  grants  for 
lands  which  have  in  fact  been  granted  to  others.  It  has  never  been 
suggested  that  the  whole  grant  is  void  because  a  part  of  the  land 
was  not  grantable. 

The  act  of  February,  1807,  after  stating  "  that  many  persons  had 
run  large  quantities  of  land,  and  obtained  grants  for  the  same  south- 
ward of  the  present  temporary  line  between  the  good  citizens  of 
this  state  and  the  Indians,"  enacts  "that  the  surveys  or  grants  for 
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such  lands  shall  be  considered  null  and  void ;''  and  the  survey  in 
this  case  was  made  in  September,  1786.  / 

This  enactment  might  with  as  much  propriety  be  construed  to 
apply  to  those  surveys  only  which  were,  made  entirely  within  the 
Indian  boundary,  as  to  that  part  of  a  survey  which  lies  on  the 
Georgia  side  of  that  boundary.  Neither  construction  would  proba- 
bly pursue  the  real  intent  of  the  legislature.  Georgia  was  willing 
to  grant  all  the  lands  as  *far  as  the  Indian  boundary,  but  un-  r«oQg 
willing  to  pass  that  line.  The  sole  object  of  the  enactment  ^ 
was  to  restrain  her  citizens  from  passing  it  by  making  void  all  sur- 
veys and  grants  of  lands  beyond  it.  It^  is  therefore  a  reasonable 
construction  of  the  act,  to  consider  it  as  applying  to  surveys  and 
grants,  so  far  only  as  they  were  contrary  to  taw.  There  is  a  plain 
difference  between  a  grant  comprehending  lands  which  may,  with 
lands  which  may  not  be  granted,  and  one  made  on  a  fraudulent  misre- 
presentation or  illegal  consideration  which  extends,  to,  and  vitiates 
the  whole  instrument.  Understanding  this  prayer  as  involving  the 
validity  of  the  grant,  so  fdr  only  as  respects  its  extending  in  part 
intp  the  Indian  country,  we  think  it  ought  to  have  been  granted. 

The  fourth  prayer,  if  not  a  repetition  of  the  third,  varies  from  it  only 
by  omitting  the  words  '^  including  all  the  waters  of  the  same ;"  con- 
sequently, the  opinion  which  has  been  expressed  on  the  third,  is  ap- 
plicable to  this. 

The  principle  that  a  patent  Conveying  lands  lying  partly  within 
and  partly  without  the  territory  retained  by  the  Indians,  was  void 
as  to  so  much  as  lay  within  it  and  valid  for  the  residue,  was  settled 
by  this  Court  in  the  case  of  Damforth  vs.  Wear.t  That  decision 
was  made  on  a  patent  depending  on  the  statutes  of  North  Carolina, 
which  contain  prohibitions  at  least  as  strong  as  those  of  Georgia. 

The  fifth  prayer  states,  that  the  plaintiff  moreover  gave  evidence 
conducing  to  identify  and  prove  certain  comer  trees,  station  trees, 
and  lines,  of  die  said  tract  of  land,  granted  to  Bazil  Jones  aforesaid, 
before  described,  and  including  all  the  lands  on  the  north  and  east 
side  of  the  south  fork  of  the  Oconee  river,  in  the  possession  of  the 
defendants.  And  thereupon  the  counsel  for  the  said  plaintiff  moved 
the  Court  to  instruct  the  jury,  that  neither  the  want  of  the  line  and 
station  trees  requiired  by  any  law,  nor  the  omission  of  the  surveyor 
to  note  on  his  plat  the  beginnmg  comer,  ner  any  mistake  in  platting 
the  water  courses,  nor  any  fraud,  irregularity,  negligence,  or  igno- 
rance of  the  officers  of  government,  prior  to  the  issuing  of  the  grant  to 
Bazil  Jones,  under  which  *the  plaintiff  derives  title,  did,  or  r«237 
could,  legally  affect  the  right  of  the  plaintiff  to  recover ;  that  ^ 
the  existence  of  the  grant  is,  in  itself,  a  sufficient  ground  to  infer 
that  every  prerequisite  has  been  performed  ;  and  that  as  to  all  irre- 
gularities, omissions,  acts  of  fraud,  negligence  or  ignorance  of  the 
officers  of  government,  prior  to  the  emanation  of  the  grant,  the  go- 
vernment of  Georgia,  and  not  the  plaintiff  claiming  under  her  grant, 

I  9  Wheaton«  673. 
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must  bear  the  consequences  resulting  from  them ;  which  instruction 
the  Court,  being  divided  in  opinion^  refused  to  give. 

This  prayer  is,  in  some  of  its  parts,  unexceptionable.  In  others, 
it  is  expressed  in  such  vague  and  general  terms,  as  to  make  it  unsafe 
for  any  Court  to  grant  it.  In  the  case  of  Polk/s  lessee  vs,  Wepdle,t 
this  Court  decided  that  a  giant  raises  a  presumption  that  every  pre- 
requisite has  been  performed ;  consequently,  that  no  negligence  or' 
omission  of  the. officers  of  government  anterior  to  its  emanation  can 
affect  it  The  part  of  the  prayer  which  respects  the  defects  sup- 
posed to  be  in  the  plat,  speaks  of  the  want  of  the  line  and  stieition 
trees  required  by  any  law,  without  specifying,  the  laws  alluded  to, 
and  the  omission  of  the  surveyor  to  note  on  his  plat  the  beginning, 
and  of  any  mistake  in  platting  the  water  courses. 

The  act  for  openjng  the  land  office  contains  no  particular  rules 
respecting  plats ;  and  the  act  which  requires  surveyors  to  note  the 
beginning  corner  of  their  surveys,  passed  in  December,  1789,  long 
after  the.emanation  of  this  patent.  It  would  seem  that  the  officer 
by  whom  this  patent  was  issued,  was  the  proper  judge  of  all  things 
apparent  on  the  face  of  the  plat,  and  that  the  patent  itself  presup- 
poses that  the  plat  was  sufficient  in  law  as  to  those  requisites  of 
which  he  could  judge  by  inspection.  This  part  of  the  instruction 
might  have  been  given.  But  it  is  connected  with  a  request  that  the 
Court  would  instruct  the  jury  that  no  fraud  on  the  part  of  the  offi- 
cers of  government  could  affect  the  plaintiff's  title.  It  is  not  easy 
to  perceive  the  extent  of  this  instruction;  and  it  could  not,  we 
think,  have  been  safely  given. 

*238l  *The  sixth  exception  states,  that  the  said  plaintiff  moreover 
^  gave  evidence  conducing  to  prove  that  the  title  of  Bazil 
Jones,  the  grantee  of  the  said  land,  had  been  regularly  and  legally 
conveyed  to  the  lessor  of  the  plaintiff  in  this  action,  before  the  com- 
mencement thereof;  and  that  all  the  lands  in  the  possession  of  the 
defendants,  and  of  each  of  ihem,  at  the  time  of  the  service  of  the 
procciss  in  this  action,  were  within  the  lines  described  bylhe  said 
grant  to  the  said  Bazil  Jones,  and  were  on  the  north  and  east  side 
of  the  said  south  fork  of  the  Oconee  river.  And  {thereupon  the 
s^id  counsel  for  the  plaintiff  moved  the  Court  to  instruct  the  jury 
that,  upon  the  aforesaid  evidence,  if  the  jury  believed  the  same,  the 
plaintiff  was,  by  law,  entitled  to  recover  the  premises  in  dispute ; 
which  instruction  the  Court,  being  divided  in  opinion, refused  to  give. 

This  prayer  states  more  explicitly  the  facts  contained  in  the  third 
and  fourth,  and  is  understood  to  come  completely  within  the  opinion 
of  the  Court  on  them.  . 

It  is  the  opinion  of  this  Court  that  the  Circuit  Court  erred  in  not 
mstructing  the  jury  that  the  grant  under  which  the  plaintiff  made 
title  was  valid  as  to  the  lands  in  possession  of  the  defendants ;  and 
that  for  refusing  to  give  this,  instruction  the  judgment  of  the  said 
Circuit  Court  ought  to  be  reversed  and  the  cause  remanded^  that  a 
venire  facias  de  novo  may  be  awarded 

t  9  Cranch,  87.    6  Whefttoo,  S98. 
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*J.  Harper,  Plaintiff  in  error,  t;^.  Anthony  Butler,  Defend- 
ant IN  ERROR. 

By  the  law  of  Muuippi,  the  aangnee  of  a  choee  in  action  may  insthate  a  suit  in  hk  own 
name.  When  therefore  an  executor,  having  proved  the  will  of  hie  tes^tor,  in  Kentad^, 
had  aarigned  a  promiawry  note  due  to  the  estate  by  a  citizen  of  MisaiaBippi ;  the  anit 
was  well  brought  by  the  aangnee,^nthout  any  probate  of  the  will  in  that  state. 

ERROR  to  the  District  Court  of  the  United  States  for  the  district 
of  Kentucky. 

The  only  question  submitted  to  the  Court  was,  whether  the  as- 
signee of  a  chose  in  action,  assigned  by  an  executor  in  the  state 
where  he  had  proved  the  will  and  taken  out  letters  testamentary, 
where  the  debt  was  contracted,  and  where  the  testator  Uved  and 
died;  could  maintain  an  action  in  another  state,  without  a  new 
probate  and  new  letters  testamentary  taken  out  in  the  state  in  which 
the  action  was  brought. 

The  question  arose  on  the  demurrer  of  the  defendant  to  the 
plaintiff's  replication,  setting  out  the  probate,  letters  testamentary, 
assignment,  &c.  The  District  Court  sustained  the  demurrer  and 
decided  against  the  plaintiff's  right  of  action. 

The  cases  of  demurrer  shown  by  the  defendant  in  error,  ^ere : 

1.  That  the  replication  does  not  allege  and  set  forth  that  the  will 
of  the  testator  was  proved,  and  that  letters  testamentary  were 
granted  to  the  executor  in  the  state  of  Mississippi. 

2.  That  the  replication  does  not  show  that  the  will  of  the  testator 
was  proved,  and  probate  thereof  granted  to  the  executor  or  any 
other  person  within  the  jurisdiction  of  the  Court ;  nor  that  it  was 
granted  by  a  tribunal  of  competent  jurisdiction. 

Mr.  Jones,  for  the  plaintiff,  contended  that  the  assignment  being 
consummate  in  the  jurisdiction  where  the  executor's  *au-  r«o4o 
thority  was  indisputable,  operated  a  complete  transfer  of  the  ^  ■ 
chose  in  action  there ;  and  carried  with  it  a  right  of  action  every- 
where ;  to  which  no  new  probate,  or  letters  testamentary,  could 
have  added  any  validity  whatsoever. 

No  counsel  appeared  for  the  defendant 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the  Court. 

This  is  an  action  of  debt  brought  by  the  plaintiff  in  error,  in  the 
Court  of  the  United  States  for  the  district  of  Mississippi,  as  the  as* 
signee  of  Henry.  Clay,  executor  of  James  Morrison,  deceased.  The 
defendant  pleaded  in  abatement,  that  the  will  of  James  Morrison 
had  not  been  proved  or  recorded  in  the  state  of  Mississippi,  nor  had 
letters  testamentary  therein  been  granted  to  Henry  Clay,  the  executor. 
To  this  plea  there  was  a  replication,  which  set  out  the  probate  of 
the  will  in  the  state  of  Kentucky,  the  letters  testamentary  to  the 
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executor,  and  the  assignment,  in  the  state  of  Kentucky,  of  the  note 
on  which  the  action  was  brought  to  the  plaintiff  in  error.  To  this 
replication  the  defendant  demurred.  The  Court  gave  ju<]^ment  for 
the  defendant,  and  the  plaintiff  has  sued  out  this  writ  of  error. 

The  District  Court  proceeded  on  the  idea  that  the  executor  could 
not  transfer  a  chose  in  action  in  Kentucky,  because  the  obligor  did 
not  reside  in  that  state.  This  Court  supposes  the  law  to  be  other- 
wise. The  assignment  in  Kentucky  could  not  enable  the  assignee 
to  sue  in  the  Court  of  Mississippi,  unless  the  law  of  the  Court  au- 
thorized the  assignee  to  sue  in  his  own  name.  But  since  this  is 
permitted  in  the  Courts  of  Mississippi,  the  plea  in  abatement  can- 
not be  sustained. 

The  judgment  is  reversed^  and  the  cause  remanded  to  the  District 
Court  with  directions  to  OTerrule  the  demurrer, 
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*Lbs8es  ov  Wiixiam  a.  Powxll,  akd  0THXS8  vs.  John  Harman. 

Under  the  ilatnte  of  Hmititinnt  oiTmrmmn,  of  wfrnUMn  hondnd  and  mn0ty««even,  a 
poweimon  of  seven  yean  is  a  piotocdon  ooly  when  held  under  a  grant,  or  under  valid 
mesne  oonveyanoes,  or  a  paper  title,  which  are  legally  or  equitabhr  connected  with  a 
grant;  and  a  void  deed  is  not  such  a  eonveyanoe  as  thai  a  poweanon  under  it  will  be 
protected  bj  tfia  statute  of  Kinltatinos> 

THIS  case  came  before  the  Court  from  the  Curcuit  Court  of 
western  Tennessee,  on  a  certificate  of  division  from  the  judges  of 
that  Court. 

In  the  Court  beIow,^e  lessor  of  the  plaintiff  showed  a  regular 
title  to  the  lands  in  question,  under  a  grant  from  the  state  of  North 
Carolina,  and  proved  that  the  defendant  was  in  possession  of  die 
land  in  dispute. 

The  defendant  proved  that  he  had  been  in  peaceable  possession 
of  the  land  for  more  than  seven  years,  holding  adversely  to  the 
plaintiff,  under  a  deed  from  the  shenff  of  Montgomery  coun^,  dated 
the  14th  of  April,  1808,  founded  upon  a  sale  for  taxes;  but  which 
sale  was  admitted  to  be  void,  because  the  requisites  of  the  law  in 
regard  to  the  sale  of  lands  for  taxes  had  not  been  complied  with. 

Upon  the  trial  of  this  cause  it  occurred  as  a  question,  whether 
under  the  statute  of  limitations  of  Tennessee  of  1797,  a  possession 
of  seven  years  is  a  protection  only  when  held  under  a  grant  or  un- 
der valid  mesne  conveyances,  or  a  paper  title,  which  are  legally  or 
equitably  connected  with  a  grant,  or  whether  a  possession  under  a 
void  deed  is  such  a  conveyance  as  that  a  possession  under  it  will 
be  protected  by  the  statute  of  limitations.  The  judges  being  opposed 
upon  this  question  it  was  referred  to  this  Court  for  their  opinion. 

> 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the  Court. 

The  question  now  referred  to  this  Court  differs  from  that  which 
was  decided  in  Patton's  lessee  vs..  Easton,  1  Wheat  ^476,  in  r»QAQ 
this,  that  the  defendfint  who  sets  up  a  possession  of  seven  ^ 
years  in  biar  of  the  plaintiff's  title,  endeavours  to  connect  himself 
with  a  grant  The  sale  and  conveyance,  however,  by  which  this 
connexion  is  to  be  formed,  are  admitted  to  be  void.  The  convey- 
ance being  made  by  a  person  having  no  authority  to  make  it,  is  of 
no  validity,  and  cannot  connect  the  purchaser  with  the  original 
grant  We  are  therefore  of  opinion  that  the  law  is  for  the  plaintiff, 
and  that  this  be  certified  as  the  opinion  of  this  Court. 

This  cause  came  on  to  be  heard  on  a  certificate  of  division  of 
opinion  of  the  judges  of  the  Circuit  Court  of  the  United  States  for 
the  district  of  west  Tennessee,  and  on  the  questions  and  points  on 
which  the  said  judges  of  that  Court  were  divided  in  opinion,  and 
which  have  been  certified  to  this  Court,  and  was  argued  by  counsel. 
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On  consideration  whereof,  this  Court  is  of  opinion  that  under  the 
statute  of  limitations  of  Tennessee,  of  seventeen  hundred  and  ninety- 
seven,  a  possession  of  seven  years  is  a  protection  only  when  held 
under  a  grant  or  under  valid  mesne  conveyances,  or  a  paper  title, 
which  are  legally  or  equitably  connected  with  a  grant;  and  thfU  a 
void  deed  is  not  such  a  conveyance  as  that  a  possession  under  it  will 
be  protected  under  the  statutia  of  limitations;  all  which  is  directed 
and  ordered  to  be  certified  to  the  said  Circuit  Court  of  the  United 
States,  for  the  seventh  circuit  and  district  of  Tennessee* 
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*«roHN  T.  Ritchie,  Appellant,  t^^.  Philip  Mauro  and  Joseph 

Forrest,  Appellees. 

The  Taloe  of  the  interart  a  gnazdian  baa  in  the  minor'f  estate,  k  not  the  value  of  the  estate, 
but  that  of  the  office  of  gnazdian.  Thb  is  of  no  value,  except  so  fiir  as  i^  affords  a  com- 
pensation for  labonis  and  services;  and  in  a  controversy  between  persons  ftl<iiming  ad- 
verselj"  as  guardians,  having  no  distinct  interest  of-  tbeir  own,  it  cannot  be  considered' as 
amoontbg  to  a  sufficient  sum  to  authoriae  an  appeal  to  this  Court,  from  a  Circuit  Court 
of  tbe  disttict  of  Columbia. 

THIS  was  an  appeal  from  the  Circuit  Court  of  the  county  of 
Washington,  in  which  Court  the  proceedings  of  the  Oiphans  Court 
of  that  county,  appointing  a  guardian  to  the  estate  of  a  minor,  had 
been  reversed  on  appeal,  and  the  Court  had  proceeded  to  pass  such 
a  decree  as  it  adjudged  the  Orphans  Court  should  have  passed 
From  this  decree  of  the  Circuit  Court  the  appellant  came  before  this 
Court,  and  he  sought  to  sustain  the  decision  of  the  Orphans  Court. 

The  appellant,  under  an  order  of  the  Orphans  Court,  had  been 
appointed  the  guardian  of  John  W.  Ott,  and  had,  in  pursuance  of  the 
same  order,  entered  into  a  bond  as  guardian  of  the  said  John  W. 
Ott,  in  the  penal  sum  of  ten  thousand  dollars,  with  sureties. 

The  case  was  argued  upon  the  whole  of  the  matter  contained  in 
the  decree,  by  Mr.  C.  C.  Lee  and  Mr.  Chambers,  for  the  appellant ; 
and  by  Mr.  Bradley  for  the  appellees.  As  the  Court  did  not  decide 
but  upon  one  of  the  points  in  the  case  presented  by  the  counsel,  the 
arguments  upon  the  others  are  omittedL 

An  objection  was  made  by  the  counsel  of  the  appellees,  that  the 
amount  in  controversy  was  not  sufficient  to  authorize  an  appeal  from 
the  Circuit  Court  of  Washington  county  to  this  Court  The  whole 
question  to  be  decided  on  this  appeal  was,  whether  the  appellant  or 
the  appellees  were  legally  entitled  to  the  guardianship  of  the  person 
and  estate  of  John  W.  Ott,  a  minor,  whose  estate,  it  was  admitted, 
was  of  considerable  value.  It  was  also  admitted  *that  rmoAA 
neither  the  appellant  nor  the  appellees  had  any  interest  in  the  ^ 
estate  except  that  which  would  be  obtained  from  the  compensation 
they  might  derive  for  their  labours  and  responsibilities  as  guardians 
of  die  minor. 

The  counsel  for  the  appellant  contended,  that  the  right  of  appeal 
was  complete,  as  the  property  which  would  come  into  the  hands  of 
the  guardian  exceeded  two  thousand  dollars,  and  the  bond  given  by 
him,  by  order  of  the  Orphans  Court,  was  in  the  sum  of  ten  thousand 
dollars. 

The  law  is  well  settled  that  a  trustee  may  appeal  when  the  pro- 
perty under  his  charge  is  of  sufficient  amount,  although  he  has  no 
interest  whatever  in  the  trust  estate.  A  guardian  is  a  trustee  and 
should  be  considered  in  the  same  relations  to  the  property  of  his  ward. 
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Mr.  Bradley  9  for  the  appellees,  submitted  the  question  of  the  right 
of  appeal  to  the  Court,  presenting  only  the  suggestion  that  the  pecu- 
niary benefit  of  the  appelant  from  the  estate  could  not,  under  any 
circumstances,  amount  to  one  thousand  dollars.  Whatever  claims 
on  the  estate  of  his  ward  the  appellant  might  have,  for  services  to  be 
rendered  hereafter,  in  the  state  of  things  at  the  time  of  the  appeal, 
as  he  had  never  acted  as  guardian,  he  had  no  pecuniary  claims 
whatsoever. 

Mr.  Chief  Justice  Mahshall  delivered  the  opinion  of  the  Court. 

In  the  present  case  a  majority  of  the  Court  are  of  opinion  that  this 
Court  has  no  jurisdiction  in  the  case,  the  value  in  controversy  not 
being  sufficient  to  entitle  the  party  by  law  to  claim  an  appeal.  The 
value  is  not  the  value  of  the  minor's  estate,  but  the  value  of  the 
office  of  guardian.  The  present  is  a  controversy  merely  between 
persons  claiming  adversely  as  guardians,  having  no  distinct  interest 
of  their  own.  The  office  of  guardian  is  of  no  value,  except  so  facr 
as  it  affords  a  compensation  for  labour  and  services  thereafter  to  be 
earned. 
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^Thompson  Willson  and  othek^.  Plaintiffs  in  error,  vs.  The 
Blacx  Bird  Creek  Marsh  Company,  Defendants. 

Tld8  Court  has  firequentiy  dedd^  that,  to  sustain  its  jarisdiction  in  appeals  and  writs  of 
error,  it  is  not  neceosaiy  to  state,  in  terms,  upon  the  record,  that  the  Constitntion,  or  a  law 
of  the  United  States  was  drawn  in  question.  It  is  sufficient  to  faring  the  case  within  the 
proTiaian  of  the  85th  section  of  the  judicial  act,  if  the  record  shows  that  the  Constitution 
or  a  law  of  the  United  States  must  have  been  misconstrued,  or  the  decision  could  not  have 
been  made;  or  that  the  constitutionality  of  a  state  law  was  questioned,  and  the  decision 
was  in  fiivoor  of  the  party  daiming  under  such  law.  [360] 

The  act  of  the  assemb^  of  the  state  of  Delaware,  by  which  the  construction  of  the  dam 
erected  by  the  plaintifis  was  an&orized,  shows  plainly  that  this  is  one  of  those  many 
creeks  paasmg  through  a  deep  level  marsh,  adjoining  the  Delaware,  up  which  the  tide 
flows  for  some  distance.  The  vafue  of  the  properly  on  its  banks  must  be  enhanced  by 
excluding  the  water  from  the  marsh,  and  the  health  of  the  inhabitants  probably  improved. 
Measures  calculated  to  produce  these  objects,  provided  they  do  not  come  in  collision  with 
the  powers  of  the  general  government,  are,  undoubtedly,  within  those  which  are  reserved 
to  the  states.  But  the  measure  authorized  by  this  act,  stops  a  navigable  creek;  and  must 
be  supposed  to  abridge  the  rights  of  those  who  have  been  accustomed  to  use  it  But 
this  sbridgement,  unless  it  comes  in  conflict  with  the  Constitution,  or  a  law  of  the  United 
States,  is  an  affiiir  between  the  government  of  Delaware  and  its  citizeus;  of  which  this 
Court  can  take  no  cognizance.  [251] 

If  Congress  had  passed  any  act,  in  execution  of  the  power  to  regulate  commerce,  the  object 
of  which  was  to  contnrf  state  legislation  over  these  small  navigable  creeks,  into  which  the 
tide  ebbs  and  flows,  and  which  abound  throughout  the  lower  countiy  of  the  middle  and 
southern  states ;  we  should  fisel  not  much  difficulty  in  saying,  that  a  state  law  coming  in 
conflict  with  such  act  would  be  void.  But  Congress  has  passed  no  such  act  T^  re- 
pugnancy of  the  law  of  Delaware  is  placed  entirely  on  its  repugnancy  to  the  law  to  r^ 
gulate  conuneroe  with  fineign  nations,  and  among  the  several  states;  a  power  which  has 
not  been  so  ezerciaed  as  to  affiM^t  this  question.  [852] 

THIS  was  a  writ  of  error  to  the  High  Pourt  of  Errors  and  Appeals 
of  the  state  of  Delaware. 

The  Black  Bird  Greek  Marsh  Company  were  incorporated  by  an 
act  of  the  general  assembly  of  Delaware,  passed  in  February,  1822; 
and  the  owners  and  possessors  of  the  marsh,  cripple,  and  low 
grounds  in  Appoquinimink  hundred,  in  New  Castle  county,  and 
state  of  Delaware,  lying  on  both  sides  of  Black  Bird  Creek,  below 
Mathews'  landing,  and  extending  to  the  river  Delaware ;  were  au- 
thorized and  empowered  to  *make  and  construct  a  good  and  r^oA^ 
sufficient  dam  across  said  creek,  at  such  place  as  the  mana-  '- 
gers  or  a  majority  of  them  shall  find  to  be  most  suitable  for  the  pur- 
pose; and  also  to  bank  the  said  marsh,  cripple,  and  low  ground,  &c. 

After  the  passing  of  this  act,  the  company  proceeded  to  erect  and 
place  in  the  creek  a  dam,  by  which  the  navigation  of  the  creek  was 
obstructed ;  also  embanking  the  creek,  and  carrying  into  execution 
all  the  purposes  of  their  incorporation. 

The  defendants  being  the  owners,  &c.,  of  a  sloop  called  the  Sally, 
of  95  9-95ths  tons,  regularly  licensed  and  enrolled  according  to  the 
navigation  laws  of  the  United  States,  broke  and  injured  the  dam  so 
erected  by  the  company ;  and  thereupon  an  action  of  trespass,  vi  et 
armis,  was  instituted  against  diem  in  the  Supreme  Court  of  the  state 
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of  Delaware,  in  which  damages  were  claimed  amounting  to  twenty 
thousand  dollars.  To  the  declaration  filed  in  the  Supreme  Court, 
the  defendants  filed  three  pleas ;  the  first  only  of  which  being  no- 
ticed by  the  Court  in  their  decision,  the  second  and  third  are  omitted. 

This  plea  was  in  the  following  terms :     . 

1.  That  the  place  where  the  supposed  trespass  is  alleged  to  have 
been  committed,  was,  and  still  is,  part  and  parcel  of  said  Black  Bird 
Creek,  and  public  and  common  navigable  creek,  in  the  nature  of  a 
highway,  in  which  the  tides  have  always  flowed  and  reflowed ;  in 
which  there  was,  and  of  right  ought  to  have  been,  a  certain  com- 
mon and  public  way,  in  the  nature  of  a  highway,  for  all  the  citizens 
of  the  state  of  Delaware  and  of  the  United  States,  with  sloops  or 
other  vessels  to  navigate,  sail,  pass,  and  repass,  into,  over,  through, 
in,  and  upon  the  same,  at  sdl  times^  of  the  year,  at  their  own  bee 
will  and  pleasure. 

Therefore  the  said  defendants,  being  citizens  of  the  state  of  Dela- 
ware and  of  the  United  States,  with  the  said  sloop,  sailed  in  and 
upon  the  said  creek,  in  which,  &c.,  as  they  lawfully  might  for  the 
cause  aforesaid:  and  because  the  said  gum  piles,  &c.,  bank  and  dam, 
in  the  said  declaration  mentioned,  &c.,  had  been  wrongfully  erected, 
and  were  there  wrongfully  continued  standing,  and  being  in  and 
across  said  navigable  creek,  and  obstructing  the  same,  so  that  with- 
*d471  ^^^  pulling  up,  ^cutting,  breaking,  and  destroying  the  said 
^  gum  piles,  &c.,  bank  and  dam  respectively,  the  said  defend- 
ants could  not  pass  and  repass  with  the  said  sloop,  into,  through, 
over,  and  along  the  said  navigable  creek.  And  that  the  defendants, 
in  order  to  remove  the  said  obstructions,  pulled  up,  cut,  broke,  &c., 
as  in  the  said  declaration  mentioned,  doing  no  unnecessary  damage 
to  the  said  Black  Bird  Creek  Marsh  Company ;  which  is  the  same 
supposed  trespass,  &c. 

The  plaintiffs,  in  the  Supreme  Court  of  the  state,  demurred  gene- 
rally to  all  the  pleas ;  and  the  Court  sustained  the  demurrers,  and 
gave  judgment  in  their  favour.  This  judgment  was  affirmed  in  the 
Court  of  appeals,  and  the  record  remanded,  for  the  purpose  of  hav- 
ing the  damages  assessed  by  a  jury.  Final  judgment  having  been 
entered  on  the  verdict  of  the  jury,  it  was  again  carried  to  the  Court 
of  appeals,  where  it  was  affirmed,  and  was  now  brought  before  this 
Court,  by  the  defendants  in  that  Court,  for  its  review. 

The  case  was  argued  for  the  plaintifis  in  error  by  Mr.  Coxe;  and 
by  Mr.  Wirt,  Attorney  General,  for  the  defendants. 

Mr.  Coxe  insisted  that  the  record  contained  a  case  in  which  the 
constitutionality  of  a  law  of  the  state  of  Delaware  had  been  brought 
into  question ;  and  the  decision  of  the  highest  tribunal  of  the  state 
had  been  in  favour  of  its  constitutionality.  Under  the  provisions 
of  the  25th  section  of  the  judiciary  law,  this  case  is,  therefore,  pro- 
tected before  this  Court. 

It  may  be  admitted  that  other  questions  were  presented  to  the 
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Courts  of  Delaware.  As  the  act  incorporating  the  defendants  in 
error  was  subsequently,  in  part,  repealed,  those  Courts  had  before 
them  other  questions  arising  under  the  repealing  statute.  But  he 
contended  that,  upon  the  authority  of  many  cases  decided  in  this 
Court,  thefe  was  sufficient  apparent  on  the  record,  to  show  that  the 
constitutionality  of  the' law  to  which  the  plaintiff  in  error  objects, 
must  have  been  decided  before  those  tribunals. 
•  It  has  been  repeatedly  held  that,  to  give  this  Court  jurisdiction  it 
is  not  necessary  that  the  constitutionality  of  the  law  shall  have  been 
specially  questioned  before  the  state  *Court  If  upon  ex-  c^qaq 
amination  of  the  record  it  shall  be  found  that  unless  the  ^ 
Court  should  have  held  the  law  to  be  constitutional,  they  could  not 
have  given  the  judgment  presented  by  the  record,  it  is  sufficient  to 
maintain  the  jurisdiction  here,  under  the  act  of  Congress. 

Mr.  Coxe  contended  that  the  judgment  of  the  High  Court  of  Er- 
rors and  Appeals  was  erroneous,  because  the  act  of  the  general 
assembly  of  the  state  of  Delaware,  so  far  as  the  same  authorized 
the  company  to  shut  up  and  embank  across  a  navigable  stream, 
below  the  ebb  and  flow  of  the  tide,  is  repugnant  to  the  Constitution 
of  the  United  States ;  and  conferred  no  valid  authority  upon  the 
company  to  destroy  the  navigation  of  the  creek.  He  also  considered 
the  second  act  of  the  legislature  of  Delaware  as  a  repeal  of  the 
provisions  of  the  first  law.  The  Court  not  having  noticed  this 
point  in  their  decision,  the  arguments  of  counsel  upon  it  are  omitted. 

The  first  plea  having  stated  the  river  to  be  navigable,  it  is  against 
the  principles  of  the  common  law  to  obstruct  it.  10  Mass.  Rep.  70. 
The  rights  of  navigation  are  public  rights,  belonging  to  all  the  citi- 
zens of  the  United  States.  The  use  of  diem  is  necessary  for  the 
purposes  of  commerce  to  the  whole  people  of  the  United  States. 

Navigable  streams  are  the  waters  of  the  United  States.  9 
Wheaton,  187. 

He  urged  that  the  constitutional  power  of  Congress  to  regulate 
commerce,  includes  navigation ;  and  the  states  are  by  this  provision 
deprived  of  the  power  of  closing  a  navigable  river.  In  this  case, 
the  sloop  was  a  licensed  and  enrolled  vessel  to  carry  on  the  coasting 
trade,  and  she  was  unlawfully  and  unconstitutionally  impeded  in 
the  use  of  her  license,  by  the  dam  erected  i»y  the  defendants,  under 
the  unconstitutional  act  of  the  assembly  of  Delaware. 

The  statute  of  Delaware  does  not  look  to  the  preservation  of  the 
health  of  the  citizens  of  the  state,  but  to  private  emolument. 

Upon  the  right  of  navigation  being  jus  publicum,  Mr.  Coxe  cited 
Coop.  Justinian,  68.  Angel,  15.  Vattel,  178,  lib.  i;  sec.  *234,  r»o4Q 
&c.  1  Halstead,  72.  76.  Angel,  167.  Hargrave's  Collec-  L 
tion,  26.  72.  87.  He  relied  on  the  decision  of  this  Court  in  Gibbons 
vs.  Ogden,  9  Wheaton,  187,  as  a  conclusive  authority  for  the  plain- 
tiffis  in  error. 

If  Delaware  has  no  right  to  restrain  particular  vessels  from  using 
her  navigable  streams,  she  cannot  stop  the  navigation  of  those 
streams. 
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Mr.  Wirt,  for  the  defendants,  contended  that  the  record  does  not 
present  a  case  in  which  this  Court  has  jurisdiction. .  The  Courts  of 
Delaware  might  have  decided  in  favour  of  the  defendants  in  error 
without  sustaining  the  constitutionality  of  the  act  of  incorporation ; 
and  this  Court  will  not  assume  that  the  question  was  decided,  if 
upon  other  grounds  the  opinion  of  the  state  Court  could  be  main- 
tained. In  Mathews  va,  Zane,  the  Court  held  that  the  question  of 
constitutionality  must  have  arisen  inevitably.  Does  the  act  au- 
thorizing the  erection  of  this  dam  violate  the  Constitution  of  the 
United  States?  It  is  admitted  that  the  creek  was  navigable;  and 
that  the  stream  was  a  public  highway.  But  it  is  asked  whether  the 
legislature  of  a  state  may  not  stop  up  a  public  highway  within  the 
territories  of  the  state  ?  Parliament  in  Eiigland  exercises  the  power 
to  stop  up  streams  which  are  public  highways.   4  Bam.  &  Cress.  589. 

It  cannot  be  urged  that  the  power  to  regulate  commerce  can  in- 
terfere with  the  rights  of  the  states  over  the  property  within  theii 
boundaries.  WhUe  the  waters  of  the  United  States  belong  to  the 
whole  people  of  the  nation,  this  creek  continued  subject  to  the  power 
of  the  state  in  whose  territory  it  rises.  It  is  one  of  those  sluggish 
reptile  streams,  that  do  not  run  but  creep,  and  which,  wherever  it 
passes,  spreads  its  venom,  and  destroys  the  health  of  all  those  who 
inhabit  its  marshes;  and  can  it  be  asserted,  that  a  law  authorizing 
the  erection  of  a  dam,  and  the  formation  of  banks  which  will  draw 
off  the  pestilence,  and  give  to  those  who  have  before  suffered  from 
disease,  health  and  vigour,  is  unconstitutional  ? 

The  power  given  by  the  Constitution  to  Congress  to  r^[ulate  com- 
*2501  ^^^^9  ''^y  ^^^  ^®  exercised  to  prevent  such  *measures ;  and 
J  there  has  been  no  legislation  by  Congress  under  the  Consti- 
tution, with  which  the  proceedings  of  the  defendants  under  the  law 
of  Delaware  have  interfered. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the  Court 

The  defendants  in  error  deny  the  jurisdiction  of  this  Court,  because, 
they  say,  the  record  does  not  show  that  the  constitutionality  of  (he 
act  of  the  legislature,  under  which  the  plaintiff  claimed  to  support 
his  action,  was  drawn  into  question. 

Undoubtedly  the  plea  might  have  stated  in  terms  that  the  act,  so 
far  as  it  authorized  a  dam  across  the  creek,  was  repugnant  to  the 
Constitution  of  the  United  States ;  and  it  might  have  been  safer,  it 
might  have  avoided  any  question  respecting  jurisdiction,  so  to  frame 
it  But  we  think  it  impossible  to  doubt  that  the  constitutionality  of 
the  act  was  the  question,  and  the  only  question,  which  could  have 
been  discussed  in  the  state  Court  That  question  must  have  been 
discussed  and  decided. 

The  plaintiffs  sustain  their  right  to  build  a  dam  across  the  creek 
by  the  act  of  assembly.  Their  declaration  is  founded  upon  that  act. 
The  injury  of  which  they  complain  is  to  a  right  given  by  it.  They 
do  not  claim  for  themselves  any  right  independent  of  it  They  rely 
entirely  upon  the  act  of  assembly 
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The  plea  does  not  controvert  the  existence  of  the  act,  but  denies 
its  capacity  to  authorize  the  construction  of  a  dam  across  a  naviga- 
ble stream,  in  which  the  tide  ebbs  and  flows ;  and  in  which  there 
was,  and  of  right  ought  to  have  been,  a  certain  common  and  public 
way  in  the  nature  of  a  highway;  This  plea  draws  nothing  into 
question  but  the  validity  of  the  act,  and  the  judgment  of  the  Court 
must  have  been  in  £suvour  of  its  validity.  Its  consistency  with,  or  re- 
pugnancy to  the  constitution  of  the  United  States,  necessarily  arises 
upon  these  pleadings,  $.ui  must  have  been  determined.  This  Court 
has  repeatedly  decided  in  favour  of  its  jurisdiction  in  such  a  case. 
Martin  vs.  Hunter's  lessee,t  *MiUer  vs.  Nioholls,J  and  Wil-  r*o5i 
liams  V8,  Norris,§.are  expressly  in  point  They  establish,  as  ^ 
far  as  precedents  can  establish. any  thing,  that  it  is  not  necessary  to 
state  in  terms  on  the  record,  that  the  Conatitution  or  a  law  of  the 
United  States  was  drawn  in  question.  It  is  sufficient  to  bring  the 
case  within  the  provisions  of  tfie  twenty-fifth  section  of  the  judicial 
act,  if  the  record  shows  that  the  Constitution  or  a  law  or  a  treaty  of 
the  United  States  must  have  been  misconstrued,  or  the  decision 
could,  not  be  made.  Or,  as  in^his  case,  that  the  constitutionality  of 
a  state  law  wa?  questioned,  and  the  decision  has  been  in  favour  of 
the  party  claiming  under  such  law. 

The  jurisdiction  of  the  Court  being  established,  the  more  doubt- 
ful question  is  to  be  considered,  whether  the  act  incorporating  the 
Black  Bird  Creek  Marsh  Company  is  repugnant  to  the  Constitution, 
so  far  as  it  authorizes  a  dam  across  the  creek.  The  plea  states  the 
creek  to  be  navigable,  in  the  nature  of  a  highway,  through  which 
the  tide  ebbs  and  flows. 

The  act  of  assembly  by  which  the^  plaintiflis  were  authorized  to 
construct  their  dam,  shows  plainly  that  this  is  one  of  those  many 
creeks,  passing  through  a  deep  level  marsh  adjoining  the  Delaware, 
up  which  the  tide  flowd  for  some  distance.  The  value  of  the  pro- 
perty on  its  banks  must  be  enhanced  by  excluding  the  water  from 
the  marsh,  and  the  health  of  the  inhabitants  probably  improved. 
Measures  calculated  to  produce  these  objects,  provided  they  do  not 
come  into  collisioa  with  the  powers  of  the  general  government,  are 
undoubtedly  within  those  which  are  reserved  to  the  states.  But  the 
measure  authorized  by  this  act  stops  a  navigable  creek,  and  must  be 
supposed  to  abridge  the  rights  of  those  who  have  been  accustomed 
to  use  it.  But  this  abridgement,  unless  it  comes  in  conflict  with  the 
Constitution  or  a  law  of  the  United  States,  is  an  afiair  between  the 
government  of  Delaware  and  its  citizens,  of  which  this  Court  can 
take  no  cognizance. 

The  counsel  for  the  plaintiffs  in  error  insist  that  it  comes  *in  r^n^o 
conflict  with  the  power  of  the  United  States  ^  to  regulate  ^ 
commerce  with  foreign  nations,  and  among  the  several  states." 

If  Congress  had  passed  any  act  which  bore  upon  the  case ;  any 
act  in  execution  of  the  power  to  regulate  commerce,  the  object  of 

f  i  Wheaton,  355.  i  4  Wheaton,  81 1.  §  13  Wheaton,  117. 
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which  was  to  control  state  legislation  over  ttiose  small  navigable 
creeks  into  which  the  tide  flows,  and  which  abound  throughout  the 
lower  country  of  the  middle  and  southern  states ;  we  should  feel  not 
much  difficulty  in  sajring  that  a  state  law  coming  in  conflict  with  such 
net  would  be  void.  But  Congress  has  passed  no  such  act.  The 
repugnancy  of  the  law  of  Delaware  to  the  Constitution  is  placed  en- 
tirely on  its  repugnancy  to  the  power  to  regulate  commerce  with 
foreign  nations  and  among  the  several  states ;  a  power  which  has 
not  been  so  exercised  as  to  afiect  the  question. 

We  do  not  think  that  the  act  empowering  the  Black  Bird  Creek 
Marsh  Company  to  place  a  dam  across  tlie  creek,  can,  under  all  the 
circumstances  of  the  case,  be  consfdered  as  repugnant  to  the  power 
to  regulate  commerce  in  its  dormant  state,  or  as  being  in  conflict 
with  any  law  passed  on  the  subject. 

There  is  no  error,  and  the  judgment  is  affirmed. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  high  Court  of  errors  and  appeals  of  the  statd  of  Delaware, 
and  was  argued  by  counsel.  On  consideration  whereof,  this  Court  is 
of  opinion,  that  there  is  no  error  in  the  judgment  of  the  said  high 
Court  of  errors  and  appeals  of  the  state  of  Delaware ;  whereupon  it 
is  considered,  ordered,  and  adjudged  by  this  Court,  dmt  the  judgment 
of  the  said  Court  in  this  cause  be,  and  the  same  is  hereby,  affirmed 
with  costs. 
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David  Neilson,  Defendant  in  error. 

By  the  treaty  of  8t  QdcfoDso,  made  on  the  1  at  of  October,  1B00»  Spain  ceded  Louisiana  to 
France;  and  France,  by  the  treaty  of  Paris,  signed  the  30th  of  April,  1803,  ceded  it  to 
the  United  States.  Under  this  treaty  the  United  States  claimed  the  country  between  the 
Iberville  and  the  Perdido.  Spain  contended  that  her  cession  to  France  comprehended 
only  that  territory  which  at  the  time  of  the  cession  was  denominated  Louisiana,  consisting 
of  the  island  of  New  Oriean%  and  the  country  which  had  been  originally  ceded  to  her  by 
FraDoe,  west  of  the  MississippL 

The  land  claimed  by  the  plaintLSB  in  error,  under  a  grant  from  the  crown  of  Spain,  made 
after  the  treaty  of  St  lldefonso,  lies  within  the  disputed  .territory ;  and  this  case  presents 
the  question,  to  whom  did  the  country  between  the  Iberville  and  Perdido  belong  after  the 
treaty  of  St  lldefonso  1 

Had  France  and  Spain  agreed  upon  the  boundaries  of  the  rvtioced^  territory,  before  Louisa 
iana  was  acquired  by  the  United  States;  that  agreement  would  undoubtedly  have  ascer- 
tained its  limits.  But  the  dechuatlons  of  France,  made  after  parting  with  the  province, 
cannot  be  admitted  as  oondusive.  In  questions  of  this  character^  political  considerations 
have  too  much  influence  over  the  conduct  of  nations  to  permit  their  declarations  to  de- 
cide the  course  of  an  independent  government,  in  a  matter  vitally  interestmg  to  itselC 
[306] 

In  a  controversy  between  two  nations  concerning  national  boundary,  it  is  scarcely  possible 
that  the  Courts  of  either  should  refuse  to  abide  by  the  measures  adopted  by  its  own  go- 
vernment There  being  no  oomoion  tribunal  to  decide  between  them,  each  determines 
lor  itself  on  its  ovm  rights ;  and  if  they  cannot  adjust  their  difierenoes  peaceably,  the  right 
remains  with  the  strongest  The  judiciary  is  not  that  department  of  the  government  to 
which  the  assertion  of  its  interests  against  Ibraign  powen  is  confided ;  and  its  duty  com- 
monly is  to  decide  upon  individual  rights,  according  to  those  principles  which  the  political 
departments  of  the  nation  have  established.  If  the  course  of  the  nation  has  been  a  phiin 
one,  its  Courts  would  hesitate  to  pronounce  it  erroneous.  [307] 

However  individual  judges  might  construe  the  treaty  of  St  lldefonso,  it  is  the  province  of 
the  Court  to  conform  its  dedsions  to  the  will  of  the  legislature,  if  that  will  has  been  deariy 
expressed.  [307] 

After  the  acts  of  sovereign  power  over  the  territoiy  in  dispute,  which  have  been  exercised  by 
the  legislature  and  government  of  the  United  States,  asserting  the  American  construction 
of  the  treaty  by  which  the  government  claims  it ;  to  maintain  the  opposite  construction  in 
its  own  Courts  would  certainly  be  an  anomaly  in  the  history  and  practice  of  nations.  If 
those  departments  which  are  intrusted  with  the  foreign  intercourse  of  the  nation,  which 
assert  and  maintain  its  interests  against  foreign  powers^  have  unequivocally  asserted  its 
rights  of  dominion  over  a  country  of  which  it  is  in  possession,  and  which  it  claims  un- 
der a  treaty;  if  the  legislature  has  acted  on  the  construction  thus  asserted ;  it  is  not  in  its 
own  Courts  that  this  construction  is  to  be  denied.  [309] 

If  a  Spanish  grantee  had  obtained  poasession  of  the  land  in  dispute  so  as  to.be  the  defendant, 
would  a  Court  of  the  United  States  maintain  his  title  under  a  ^Spanish  gprant, 
made  subsequent  to  the  acquisition  of  Louisiana,  singly  on  the  principle  that  the  [*254 
Spanish  constructioD  of  the  treaty  of  St  lldefonso  was  right,  and  the  American 
construction  wrong  1  Such  a  decisbn  would  subvert  those  principles  which  govern  the 
relations  between  the  legislature  and  judicial  departments,  and  mark  the  limits  of  each. 
[309] 

The  sound  constraction  of  the  eighth  article  of  the  treaty  between  the  United  States  and 
Spain,  of  22d  February,  1889,  vrill  not  enable  the  Court  to  apply  its  provisions  to  the  case 
of  the  plaintiff.  [814] 

The  article  does  not  declare  that  all  the  grants  made  by  his  catholic  majesty  before  the  24th 
of  Jaimaiy,  1818,  shall  be  valid  to  the  same  extent  as  if  the  ceded  territories  had  remained 
under  his  dominion.  It  does  not  say  that  those  grants  are  hereby  confirmed.  Had  such 
been  it4  langnafl^,  it  would  have  acted  directly  on  the  subject,  and  it  would  have  repealed 
Uioau  acts  of  Congress  which  were  repugnant  to  it;  but  its  language  is  that  those  grants 
ttiiuil  be  ratiiied  and  coulirmed  to  the  ^jersons  in  poasession,  dec.    By  whom  shall  they  be 
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ratified  and  oonfiimedt  This  seema  to  be  the  laogaage  of  contract ;  and  if  it  ia,  the  rati- 
fication and  confinnation  which  are  promised  must  be  the  act  of  the  legialatora.  Unti] 
such  act  shall  be  pataind,  the  Court  is  not  at  liberty  to  disreganl  the  existing  laws  on  the 
aubject  [314] 

A  treaty  is  in  its  nature  a  contract  between  two  nations,  not  a  legislathre  act  It  does  not 
generally  efiect  of  itself  the  object  to  be  accomplished,  oBpecially  so  &r  as  its  operation  is 
infra-territorial,  but  is  carried  into  execution  by  the  sovereign  power  of  the  respective  par- 
ties to  the  instrument  [314] 

In  the  United  States  a  difierent  principle  is  established.  Our  Constitution  declares  a  treaty 
to  be  the  law  of  the  land.  It  is  consequently  to  be  regarded  in  Courts  of  justice  as  equiva- 
lent to  an  act  of  the  legislature,  whenever  it  operates  of  itself  without  the  aid  of  any  legis- 
lative provision.  But  when  the  terms  of  the  stipulation  import  a  contract,  when  ei^er 
of  the  parties  engage  to  perform  a  particular  act,  the  treaty  addresses  itself  to  the  political, 
not  the  judicial  department;  and  the  legislature  must  execute  the  contract  before  it  can 
become  a  rule  for  Uie  Court  [314] 

IN  drror  to  the  District  Court  of  the  eastern  district  of  Louisiana 

The  plaintiffs  in  error  filed  their  petition  in  the  District  Court,  set- 
ting forth  that,  on  the  2d  of  January,  1804,  Jay  me  Joydra  purchased 
of  th^  Spanish  government  for  a  valuable  consideration,  and  was 
put  in  possession  of  a  certain  tract  or  parcel  of  land,  situated  in  the 
district  of  Feliciana,  thirty  miles  to  the  east  of  the  Mississippi,  within 
the  province  of  West  Florida,  containing  forty  thousand  arpens, 
haying  the  marks  and  boundaries  as  laid  down  in  the  original  plat 
of  survey  annexed  to  the  deed  of  sale,  made  by  Juan  Ventura  Mo- 
rales, then  intendent  of  the  Spanish  government,  dated  January  2d, 
*25<51  ^^^^i  which  sale  was  duly  confirmed  by  the  *kitig  of  Spain, 
^  by  his  resolves  dated  May  29,  1804,  and  February  20th, 
1805. 

May  17,  1805,  Jayme  Joydra  sold  and  conveyed  six  thousand 
arpens,  part  of  the  ssdd  forty  thousand,  to  one  Joseph  Maria  de  la 
Barba ;  and  upon  the  same  day  Joseph  Maria  de  la  Barba  sold  and 
conveyed  three  thousand  arpens,  parcel  of  the  six  thousand  so  pur- 
chased on  the  same  day  of  Jayme  Joydra,  to  one  Francoise  Poinet, 
for  the  consideration  of  seven  hundred  and  fifty  dollars.  These 
three  thousand  arpens,  situated  in  the  district  of  Feliciana,  about 
thirty  miles  east  of  the  Mississippi ;  bounded  on  the  north  by  the 
line  of  demarcation  between  the  United  States  and  the  Spanish  ter- 
ritory ;  on  the  west  by  lands  of  Manuel  de  Lanzos ;  on  the  east  by 
the  lands  of  the  said  Jayme  Joydra ;  and  on  the  south  by  the  lands 
of  the  said  Joseph  Maria  de  la  Barba. 

In  June,  1811,  Francoise  Poinet,  by  her  attorney,  Loui§  Leonard 
Poinet,  sold  to  the  petitioners  the  said  three  thousand  arpens,  for 
the  sum  of  three  thousand  two  hundred  dollars. 

The  petition  then  avers,  that  the  three  thousand  arpens  of  lands 
justly  and  legally  belong  to  them ;  and  that  nevertheless,  David 
Neilson,  the  defendant,  a  resident  of  the  parish  of  East  Feliciana,  in 
the  state  of  Louisiana,  had  taken  possession  of  the  same,  and  re- 
fuses to  deliver  the  same  up. 

On  the  23d  of  March,  1826,  the  defendant  in  the  District  Court 
filed  exceptions  to  the  petition ;  and  the  questions  before  this  Court 
ar6se  out  of  the  third  exception,  which  was  as  follows : 
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That  the  petition  does  not  sho^r  any  right  in  the  petitioners  to 
'.he  land  demanded,  which  they  aver  lies  in  a  district  formerly  called 
Feliciana,  in  the  province  of  West  Florida  ;  and  they  claim  under  a 
grant  made  at  New  Orleans  on  the  2d  of  January,  1804,  and  regu- 
larly confirmed  by  the  Spanish  government :  whereas,  as  defendant 
pleads,  all  that  section  of  territory  called  Feliciana  was,  long  before 
the  alleged  date  of  said  grant,  ceded  by  Spain  to  France,  and  by 
France  to  the  United  States ;  and  the  officer  making  said  grant  had 
not  then  and  there  any  right  so  to  do,  and  the  said  grant  is  wholly 
null  and  void. 

The  judgment  of  the  district  Court  is  founded  on  this  *excep-  r«o^6 
tion ;  and  decides  that  the  grant  under  which  the  plaintiffs  ^ 
claim,  was  made  by  persons  having  no  authority  at  the  time  of  the 
grant,  to  grant  lands  within  the  territory  within  which  the  lands  are 
situated ;  and  dismisses  the  petition. 

On  behalf  of  the  petitioners,  the  plaintiffs  below,  it  was  con- 
tended : 

1.  That  Spain  possessed  full  right  and  title,  at  the  period  of  the 
date  of  the  grant  under  which  they  claim,  to  grant  the  lands  in 
question. 

2.  That  the  title  of  the  petitioners  is  guarantied  and  confirmed  by 
the  treaty  between  the  United  States  and  Spain  of  February  22d, 
1819. 

The  case  was  argued  by  Mr.  Coze  and  Mr.  Webster  for  the 
plaintiffs  in  ertor ;  and  by  Mr.  Jones  for  the  defendant 

Mr.  Coze,  for  plaintiffs  in  error. 

This  is  a  petitory  action,  in  the  nature  of  an  ejectment,  brought 
by  the  plaintiffs  in  error,  to  recover  a  tract  of  land  in  the  parish  of 
East  Feliciana  in  the  state  of  Louisiana.  The  territory  within  which 
this  property  lies,  may  be  designated  in  general  terms  as  included 
between  the  Mississippi  and  Iberville  to  the  west,  the  Perdido  to 
the  east,  and  south  of  the  thirty-first  degree  of  north  latitude. 

No  objection  has  been  interposed  to  the  regularity,  in  point  of 
form,  of  the  original  grant  under  which  plaintiffs  claimed  title,  or  of 
the  mesne  conveyances  from  the  original  grantee  to  them.  No  title 
has  been  exhibited  by  the  defendant ;  but  having  acquired  the  pos- 
session, he  has  rested  his  defence  on  the  single  ground  of  denving  the 
validity  of  the  grant,  which  lies  at  the  foundation  of  the  plaintiffs' 
title  ;  and  this  objection  is  confined  to  the  single  point,  that  the  au- 
thority of  the  Spanish  government,  from  which  that  grant  emanated, 
had  terminated  within  the  district  of  country,  the  boundaries  of 
which  have  been  indicated,  anterior  to  the  date  of  the  grant. 

The  grant  bears  date  in  the  years  1804  atid  1805,  and  it  is 
contended  that,  by  the  treaty  of  St.  Ildefonso  between  Spain  and 
France  in  the  year  1800,  and  the  treaty  between  *France  and  r*o57 
the  United  States,  of  April  30, 1803,  the  territory  in  question  ^ 
became  vested  in  the  United  States  as  a  component  part  of  Louisiana. 
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Whether  such  be  the  true  interpretation  and  effect  of  these  trea- 
ties, is  the  first  question  presented  for  consideration.  It  is  a  question 
which  has  for  years  been  diplomatically  discussed  between  the 
governments  of  Spain  and  the  United  States ;  and  now  comes  be« 
fore  this  Court  to  be  finally  settled  judicially. 

Much  of  the  history  of  the  early  settlements  of  the  territory  in 
question,  and  the  grounds  upon  which  the  claims  of  England,  France, 
and  Spain  rested,  were  presented  and  discussed  in  the  cases  of  Hen- 
derson vs.  Poindezter,  12  Wheat  530,  and  Harcourt's  lessee  vs. 
Gaillard. 

It  may  however  be  proper  to  remind  the  Court  that,  in  point  of 
fact,  it  appears  that  the  earliest  actual  settlement  made  by  the 
French  in  this  district,  was  made  under  D'lberville,  at  Dauphin  Is- 
land, in  thiB  year  1699 ;  and  that  at  that  period,  and  for  some  years 
previous,  the  English  had  formed  settlements  between  the  Mobile 
and  the  Mississippi,  4  N.  Am.  Rev.  76,  N.  S.  Anderson's  History 
of  Commerce,  vol.  iii.  195,  fixes  it  at  1698.  On  the  30th  of  June, 
1677,  Charles  II.  made  his  second  grant  to  the  Earl  of  Clarendon 
and  others,  which  included  this  territory,  1  L.  U.  S.  465.  Land 
Laws,  81. 

The  grant  from  Louis  XIV.  to  Crouzat,  bears  date  September 
14th,  1712,  thirty-five  years  subsequent  to  the  English  patent;  and 
it  sets  forth  that  the  original  possession  was  taken  of  the  territory 
in  1683,  which  is  six  years  subsequent  to  the  English  grant.  It 
may  be  remarked,  however,  that  the  possession  to  which  allusion 
is  made,  was  nothing  more  than  a  transient  and  rapid-passage  down 
the  Mississippi,  and  vague  as  it  was,  in  point  of  fact  did  not  extend 
beyond  the  banks  of  the  river. 

This  grant  to  Crouzat  seems  to  have  been  generally  considered 
as  comprehending  this  debatable  ground,  but  apparently  without 
much  reason.  It  distinctly  limits  the  eastern  extent  by  the  laiids 
of  the  English  Carolina :  and  not  only  the  grant  of  the  Carolina, 
*258l  ^^^  ^^^  actual  settlements  under  it  ^extended  much  to  the 
J  westward  of  the  line  to  which  France  subsequently  claimed 
to  extend  the  eastern  boundary  of  Louisiana. 

The  irreconcileable  claims  of  England  and  France,  in  reference 
to  the  extent  of  their  American  possessions,  gave  rise  to  many  and 
bloody  controversies;  and  particularly  to  the  war  of  1756.  Nu- 
merous discussions  took  place  between  the  two  crowns  upon  this 
subject,  which  it  will  be  unnecessary  to  examine  earlier  than  thi) 
war  which  terminated  in  their  adjustment  and  settlement.  In  the 
negotiations  which  preceded  the  treaty  of  1763,  which  are  stated  in 
3  Jenkinson,  1174,  it  seems  that  France  preferred  her  claim  as  far  as 
the  Perdido;  and  the  answer  of  the  British  government  to  this  claim 
will  be  found  in  its  reply  to  the  French  ultimatum,  September  Isr, 
1762,  sec.  2.  3  Jenkinson,  148.  It  was  deemed  utterly  inadmis- 
sible, because  it  would  comprise  extensive  countries  and  numerous 
nations  of  Indians,  who  have  always  been  reputed  to  be  under  the 
protection  of  the  king. 
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This  Court,  in  Johnson  vs.  Mcintosh,  8  Wheat  581,  has  remarked, 
in  reference  to  the  controversies  between  France  and  Spain  in  rela- 
tion to  this  same  district  of  country,  that  ^Uhe  contests  between  the 
cabinets  of  Versailles  and  Madrid  respecting  the  territory  on  the 
northern  coast  of  the  Gulf  of  Mexico  were  fierce  and  bloody,  and 
continued  until  the  establishment  of  a  Bourbon  on  the  throne  of 
Spain  produced  such  amicable  dispositions  in  the  two  crowns  as  to 
suspend  or  terminate  them.''  And  after  giving  a  summary  of 
those  which  occurred  between  France  and  England,  it  is  observed 
that  ^Uhese  conflicting  claims  produced  a  long  and  bloody  war, 
which  terminated  by  the  conquest  of  the  whole  country  east  of  the 
Mississippi'' 

Pending  that  war,  in  which  Spain  had  been  induced  to  take  part 
with  France,  the  celebrated  treaty  was  concluded  between  these 
two  powers,  which  is  entitled  to  notice  in  the  present  investigation. 
It  is  styled  "Pacto  de  Familia,"  or,  "Parte  de  Famille;"  and  is 
usually  known  in  England  and  the  United  States,  under  the  appel- 
lation of  the  "  Family  *Compact"  It  was  signed  August  r#QKQ 
15,  1761  ;  ratified  by  France,  August  21,  1761;  and  by  ■■  ^^^ 
Spain,  August  25,  1761,t 

The  fourth  article  embraces  the  great  object  of  the  treaty,  "qui 
attaque  une  couronne,  attaque  I'autre;"  and  the  eighteenth,  carrying 
it  out  into  detail,  provides  that,  "en  conformity  de  ce  principe  et  de 
1 'engagement  contract^  en  consequence,  leur  majest^s  tres  chretienne 
et  catholique,  sont  convenues  que  lorsqu'ils  s'agira  de  terminer  par  la 
paix  la  guerre  qu'ils  auront  soutenue  en  commun,  elles  compense- 
ront  les  avantages  que  I'uUe  des  deux  puissances  pourroit  avoir 
ens,  avec  les  pertes  que  I'autre  auroit  pu  faire ;  de  mani^e  que  sur 
les  conditions  de  la  paix,  ainsi  que  sur  les  operations  de  la  guerre ; 
les  deux  monarchies  de  France  et  de  l'Espaghe,dans  toute  l'6tendue 
de  leur  domination,  seront  regard6s  et  agiront  si  elles  ne  formoient 
qu'une  seule  et  mSme  puissance."  This  provision  is  necessary,  to 
enable  us  to  comprehend  with  precision  the  motives  which  induced, 
and  the  construction  which  is  to  be  given  to  subsequent  acts. 

The  preliminary  articles  of  the  treaty  of  peace,  between  Great 
Britain,  France,  and  Spain,  were  signed  November  dd,  1762.  On 
the  same  day  another  treaty  was  executed  between  France  and 
Spain,  originating  in,  and  designed  to  fulfil  the  stipulations  of  the 
eighteenth  article  of  the  family  compact.  Roch,  in  his  Trait6s  de 
Paix,:^  furnishes  the  following  statement  of  it.  "  La  Nouvelle  Or- 
leans, avec  la  Louisiane,  situe6  k  I'ouest  du  fleuve  Mississippi,  fut 
ced6e  aux  Espagnols,  par  une  convention  secret6  entre  les  deux 
cours  de  Versailles  et  de  Madrid,  sign^  le  3  de  Novembre,  1762, 
et  qui  n'a  jamais  et6  imprim6e.  Cette  cession  avoit  pour  motif  de 
dedommager  I'Espagne  de  la  Floride,  qu'elle  abandonnoit  k  I'An- 
gleterre  par  la  trait6  des  preliminaires  de  Paris,  sign6e  le  mSme  jour. 
Les  habitans  Francois  de  la  Louisiane  n'eurent  connoissance  de  cette 

1 1  CoUeccion  de  Tratados,  116.   Marten^s  Racueil  dei  Trait^  tom.  i.  p.  1.  3  Jenk.  70* 
t  Tom.  iii  p.  100. 
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cession  que  le  21  Avril,  1764.  lis  addresserent  k  le  sujet  k  la  cour 
de  France  les  plus  vives  reclamations,  qui  n'empecherent  pas  les 
•o/in-\  *Espagnols  de  prendre  possession  de  cette  colonie  le  18 
^^"J  Aout,  1769." 

This  cession  then  grew  out  of  the  provisions  of  the  preliminary 
treaty  of  the  same  date,  and  was  designed  to  ccmtipensate  Spain  for 
the  loss  of  Florida.  It  must  be  construed  subordinately  to  that 
general  treaty,  and  cannot  modify  or  control  its  provisions. 

Keeping  these  considerations  in  view,  we  may  proceed  to  ex- 
amine the  preliminary  treaties  of  the  same  date,  which  were  finally 
consummated  by  the  definitive  treaty  of  February  10, 1763.t  The 
first  fourteen  articles  relate  to  France  and  Great  Britain :  the  six 
succeeding  to  Great  Britain,  her  ally  Portugal,  and  Spadn.  The  sixth 
article  establishes  the  boundaries  between  the  English  and  French 
possessions,  in  the  neighbourhood  of  the  Mississippi,  and  so  far  as 
is  material  to  this  case,  in  the  following  words :  <^  The  confines  be- 
tween the  dominions  of  Great  Britain  and  Spain,  on  the  continent 
of  North  America,  shall  be  irrevocably  fixed  by  a  line  drawn  along 
the  middle  of  the  river  Mississippi,  to  its  source,  as  far  as  the  river 
Iberville ;  and  from  thence,  by  a  line  drawn  along  the  middle  of 
this  river,  and  of  the  lakes  Maurepas  and  Pontchartrain  to  the  sea; 
and  to  this  purpose  the  most  Christian  king  cedes  in  full  right,  and 
guaranties  to  his  Britannic  majesty  the  river  and  port  of  Mobile, 
and  every  thing  which  he  possesses  on  the  left  side  of  the  river 
Mississippi ;  except  the  town  of  New  Orleans,  and  the  island  on 
which  it  is  situated,  which  shall  remain  to  France."  By  the  nine- 
teenth article,  <<  his  Catholic  majesty  cedes  and  guaranties,  in  full 
right,  to  his  Britannic  majesty,  all  that  Spain  possesses  on  the  east 
or  the  south-east  of  the  river  Mississippi." 

A  reasonable  interpretation  of  these  two  treaties  seems  to  con- 
clude this  question.  Each  party  had  been,  nearly  from  the  com- 
mencement of  the  century,  claiming  an  almost  interminable  extent 
of  territory ;  their  claims  were  bringing  them  into  constant  collision 
with  each  other;  these  collisions  had  engendered  the  war  which 
was  about  to  be  terminated.  The  parties  had  agreed  that  their 
*26n  ^®^^*^^®  rights  should  be  ^definitively  and  irrevocably  ad- 
■^  justed,  and  natural  boundaries  were  agreed  upon,  which  it 
was  supposed  would  preclude  all  future  difficulty.  England  had 
been  triumphant  in  the  conflict;  she  had  attained  the  objects  for 
which  she  had  commenced  and  had  continued  hostilities.  During 
the  negotiations  for  peace,  she  had  avowed  her  determination.  3 
Jenkins,  117.  <<The  limits  of  Canada  with  regard  to  Louisiana 
and  Virginia  shall  be  clearly  and  firmly  established,  as  well  as  those 
of  Louisiana  and  Virginia ;  in  such  manner,  that  after  the  conclu- 
sion of  peace  there  may  be  no  more  difficulties  between  the  two 
nations  with  respect  to  the  construction  of  the  limits  with  regard  to 
Louisiana,  whether  with  respect  to  Canada  or  the  other  possessions 

t  CoUecdon  de  Tratados,  145.    2  Marten,  17.    3  Jenkiiu,  166. 
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oi  England.^'  In  accomplishiog  this  design,  France  relinquished 
the  pretensions  upon  which  she  had  before  insisted  to  extend  the 
limits  of  Louisiana  to  the  eastward  of  the  Mississippi ;  England 
yielded  her  empty  and  valueless  claim,  to  carry  the  bounds  of  her 
Atlantic  colonies  to  the  Pacific;  and  to  close  aU  ground  for  future 
controversy,  Spain  ceded  her  possessions;  and  Great  Britain  became 
the  unquestioned  pronrietor  of  all  the  territory  lying  to  the  eastward 
of  the  line  designated  in  the  sixth  article. 

France  then,  in  ceding  Louisiana  to  Spain,  ceded  a  country  which, 
with  the  exception  of  the  island  of  Orleans,  lay  exclusively  to  the 
westward  of  the  Mississippi;  she  cedes  it  as  Louisiana  and  it  is  ac- 
cepted as  such.  Both  of  these  powers  were  estopped  by  these  solemn 
acts  from  contending  that  Louisiana  embraced  the  territory  now  the 
subject  of  consideration. 

This  treaty  has  received  the  consideration  of  this  Court  in  Har- 
court  vs,  GaUlard,  12  Wheaton,  524,  where  it  was  observed,  ^^  the 
country  of  Florida,  south  of  the  twenty-ninth  degree,  was  a  conquest 
by  Great  Britain,  and  north  of  the  twenty-ninth  degree,  and  up  the 
Mississippi  was  held  as  a  part  of  her  own  territory,  concerning  which 
her  treaties  with  France  and  Spain  only  established  a  disputed  boun- 
dary.'^ 

After  England  had  thus  acquired  the  title  to  Florida,  and  had 
adjusted  by  solemn  compact  the  disputes  as  to  boundary,  she  imme- 
diately erected  these  acquisitions  into  two  governments,  and  desig- 
nated theili  by  the  names  of  East  *and  West  Florida;  the  r»2g2 
boundaries  of  which  are  indicated  in  the  proclamation  of  the  ^ 
British  king,  in  1763.  From  that  period  until  after  the  United 
States  acquired  Louisiana,  this  question  was  considered  as  at  rest. 
The  territory  to  the  eastward  of  the  Mississippi  and  the  Iberville,  the 
lakes  Maurepas  andPontchartrain,  were  uniformly  recognised  as  East 
and  West  Florida,  that  to  the  westward  of  the  same  line  as  Louisiana. 

During  the  peace  which  preceded  our  revolutionary  war,  no  ques- 
tion, or  ground  for  question,  existed.  About  the  year  1781,  Spain 
acquired  by  conquest  possession  of  West  Florida,  which  she  retain- 
ed under  that  name,  not  as  part  of  Louisiana,  which  then  belonged 
to  her,  but  as  a  territory  which  she  had  acquired  by  conquest  from 
England,  the  lawful  proprietor,  known  only  by  the  appellation  of 
West  Florida. 

This  possession  thus  acquired,  was  thus  continued,  jure  belli,  until 
the  termination  of  the  war.  By  the  third  article  of  the  preliminary 
treaty  of  peace,  it  was  stipulated  that  his  Britannic  majesty  should 
cede  East  Florida,  and  his  Catholic  majesty  should  retain  West 
Florida.  So  also  by  the  fifth  article  of  the  definite  treaty  of  Sep- 
tember 3, 1783,  his  Britannic  majesty  cedes,  in  absolute  property  to 
his  Catholic  majesty,  as  well  East  as  West  Florida,  guarantying 
them.  No  boundaries  are  mentioned.  The  Floridas,  known  as 
such  by  both  parties  to  the  compact,  are  ceded  by  words  of  express 
grant.  It  is  not  an  adjustment  of  disputed  boundaries,  but  a  cession 
of  an  absolute  and  perfect  right. 
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The  treaty  of  1 763,  then,  which  this  Court  has  considered  as  merely 
fixing  a  disputed  boundary,  still  continued  in  force.  The  war  had 
not  affected  this  portion  of  its  stipulations.  <'  Where  treaties  contem- 
plate a  permanent  arrangement  of  territorial  and  other  national 
rights,  it  would  be  against  every  principle  of  just  interpretation  to 
hold  them  extinguished  by  the  event  of  war."  Society,  &c.  vs.  New 
Haven,  8  Wheaton,  494. 

We  may  now  briefly  review  some  of  the  leading  acts  of  all  the 
powers  concerned  in  the  treaties  of  1763  and  1783,  to  show  that, 
uniformly  and  without  exception,  such  has  been  their  understanding 
of  these  compacts. 

*2fi^l  *^'  ^^^^^  considered  the  cession  made  by  her  to  Spain 
-I  as  comprehending  the  entire  province  of  Louisiana.  The 
first  public  intimation  of  that  cession  is  contained  in  the  letter  of  the 
French  king  to  Monsieur  L'Abbadie,t  dated  April  21,  1764.  It 
commences  with  these  words:  <'  Monsieur  L'Abbadie: — ^By  a  spe- 
cial act  done  at  Fontainebleau,  November  3, 1762,  of  my  own  will 
and  mere  motion,  having  ceded  to  my  very  dear  and  best  beloved 
cousin  the  king  of  Spain,  and  to  his  successors  in  full  property,  purely 
and  simply,  and  without  any  exceptions,  the  whole  country  known 
by  the  name  of  Louisiana,  together  with  New  Orleans  and  the 
island  on  which  the  said  city  is  situated ;  and  by  another  act  done 
at  the  Escurial,  November  13th,  in  the  same  year,  his  Catholic  ma- 
jesty having  accepted  the  cession  of  the  said  country  of  Louisiana, 
and  the  city  and  island  of  New  Orleans,  &c."  This  contemporaneous 
exposition  of  both  parties  to  the  treaty,  before  any  other  interests  or 
rights  had  intervened,  is  entitled  to  grave  consideration. 

2.  So  in  regard  to  Spain.  She  had  previously,  as  had  England, 
endeavoured  to  confine  French  Louisiana  to  the  western  shore  of 
the  river;  she  had  accepted  a  cession  of  that  territory  as  compre- 
hending ^Uhe  whole  of  Louisiana,"  and  from  that  period  to  the 
present  has  always  so  esteemed  it.  After  she  obtained  possession  ot 
her  newly  acquired  territory,  she  continued  to  hold  it  under  the 
same  name  by  the  same  limits.  When,  by  the  treaty  of  1783,  she 
acquired  the  Floridas  from  England,  it  was  under  a  new  and 
distinct  title,  wholly  independent  of  that  by  which  she  held  Louis- 
iana. The  treaty  designates  it  as  East  and  West  Florida.  In  all 
the  subsequent  controversies  between  Spain  and  the  United  States 
the  same  names  are  preserved.  To  many  purposes  it  waa  a  distinct 
government  from  that  of  Louisiana,  though  both  belonged  to  the 
same  monarch:  it  was  sometimes  a  dependency  upon  Cuba,]:  and 
when  annexed,  as  it  appears  occasionally  to  have  been,  to  the  go- 
*2641  ^^^^^^^^  *^^  Louisiana,  the  executive  magistrate  was  styled 
^  the  governor  of  Louisiana  and  of  West  Florida. 

In  the  treaty  of  October  27,  1795,  between  Spain  and  the  United 
States,  the  same  distinction  is  recognised  and  retained.  The  second 
article  thus  declares:  ^Hhe  southern  boundary  of  the  United  States, 

t  1  Laws  «f  United  States,  442.  ^  Land  Laws,  46. 
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which  divides  their  territory  from  the  Spanish  colonies  of  East  and 
West  Florida,  shall  be  designated  by  a  line  beginning  on  the  river 
Mississippi,  &c."  Article  fourth,  '<It  is  likewise  agreed  that  the 
western  boundary  of  the  United  States,  which  separates  them  from 
the  Spanish  colony  of  Louisiana,  is  in  the  middle  of  the  channel  or^ 
bed  of  the  river  Mississippi,  from  the  northern  boundary  of  the  said'' 
states  to  the  thirty-first  degree  of  latitude  north  of  the  equator." 
The  fifth  article  is  to  the  same  purport 

Subsequently  to  the  transfer  of  Louisiana  to.  the  United  States, 
Spain  has  uniformly  asserted  the  same  principles,  and  has  protested 
in  the  most  decided  terms,  against  the  pretensions  of  the  American 
government  to  extend  their  purchase  to  the  Perdido.  Governor 
Folch's  letter  to  Governor  Claiborne,  dated  Pensacola,  May  1^  1804, 
assumes  the  ground  which  has  been  uniformly  maintained  through- 
out the  diplomatic  discussions  of  this  question. 

3.  It  is  scarcely  necessary  to  recapitulate  the  various  acts  of  Great 
Britain,  by  which  she  manifested  and  maintained  her  right  to  restrict 
the  limits  of  Louisiana  to  the  western  shore  of  the  Mississippi. 
Long  before  the  treaty  of  1763,  this  had  been  a  fruitful  source  of 
discord  between  herself  and  France.  The  war  of  1756  had  grown 
out  of  the  attempt  by  the  latter  to  extend  her  two  colonies  of  Canada 
and  Louisiana.!  The  grounds  assumed  by  her  in  her  subsequent 
negotiations,  and  the  manner  in  which  she  succeeded  in  establishing 
them,  have  been  already  considered. 

4.  In  this  controversy,  conducted  in  an  American  tribunal,  it  may 
well  be  deemed  important  to  ascertain  the  views  which  have  been 
taken  and  acted  upon  by  our  own  government,  and  the  result  of 
(his  inquiry  will  show,  that  the  *United  States  have  been  as  r»ofiK 
distinct  as  any  nation  in  asserting  the  principles  for  which  the  ^ 
plaintiffs  in  error  contend. 

As  early  as  the  year  1779  the  importance  of  this  question  was 
perceived.  In  the  instructions  then  framed  for  Mr.  Jay,  to  conduct 
the  negotiations  with  Spain  which  were  intrusted  to  his  charge, 
there  is  a  distinct  recognition  of  the  Floridas,  and  an  implied  one  of 
their  extending  to  the  Mississippi.:^  In  the  following  year  Congress 
prepared  a  statement  of  the  claim  to  the  United  States  to  the  western 
country  as  far  as  the  river  Mississippi,§  in  which  the  subject  is  dis- 
cussed, and  the  points  now  insisted  upon  strongly  urged.  The  mi- 
nister was  instructed  ^^  to  insist  upon  the  navigation  of  the  Mississippi 
for  the  citizens  of  the  United  States,  in  common  with  the  subjects 
of  his  catholic  majesty,  as  also  on  a  free  port  or  ports  below  the 
northern  limit  of  West  Florida."  Reference  is  made  to  the  treaty 
of  1763,  as  having  fixed  the  river  Mississippi  as  the  boundary  be- 
tween the  United  States  and  the  Spanish  settlements;  and  it  is 
strongly  urged,  that  the  United  States  are  entitled  to  the  benefit  of 
the  cession  made  by  Spain  to  Great  Britain.     In  1791,  the  Secretar> 

f  1  Manh.  Wash.  373. 383.  t  3  Pitk.  Hiat  51 1. 
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of  State  made  a  report  on  the  subjects  of  controversy  between  the 
two  governments,  in  the  course  of  which  these  matters  are  again 
considered  and  pressed.t  "  Our  right  to  navigate  the  Mississippi, 
from  its  source  to  where  our  southern  boundary  strikes  it,  is  not 
cuestioned.  It  is  from  that  point  downwards  only,  that  the  exclu- 
sive navigation  is  claimed  by  Spain ;  that  is  to  say,  where  she  holds 
the  country  on  both  sides,  to  wit,  Louisiana  on  the  west,  and  Florida 
on  the  east."  Again, ''  Florida  was  ceded  by  Spain,  (by  the  treaty 
of  1763,)  and  its  extent  westwardly  was  fixed  to  the  lakes  Pont- 
chartrain  and  Maurepas  and  the  river  Mississippi."  <<We  had  a 
,  common  right  of  navigation  in  the  part  of  the  river  between  Florida, 
the  island  of  Orleans,  and  the  western  bank."  ''If  we  appeal  to 
the  law  of  nature  and  nations,. as  expressed  by  writers  on  the  sub- 
*266l  ^®^^'  ^^  ^^  agreed  by  them,  that  were  the  river,  where  it  ^passes 
-'  between  Florida  and  Louisiana  the  exclusive  right  of 
Spain,"  &c. 

Reference  has  been  already  made  to  the  provisions  of  the  treaty 
of  1795,  as  conclusive  upon  both  governments;  and  it  may  be 
added,  that  in  the  negotiations  which  preceded  that  treaty,  as  well 
as  in  the  meaisures  of  both  nations  in  carrying  its  stipulations  into 
execution,  by  running  the  line  agreed  upon,  West  Florida,  as  be- 
longing to  Spain,  is  uniformly  considered  as  extending  to  the  Mis- 
sissippi, and  Louisiana  as  confined  to  the  western  side  of  the  line 
designated  in  the  treaty  of  1763. 

It  thus  appears  that,  from  the  earliest  periods  of  colonial  history. 
Great  Britain  and  Spain  had  insisted  that  Louisiana  did  not  extend 
eastwardly  beyond  the  Mississippi ;  that  France  finally  yielded  her 
^pretensions  by  the  treaty  of  1763;  and  that  from  that  period  this 
question  had  been  considered  as  settled  and  at  rest,  not  only  by 
all  the  parties  to  that  compact,  but  especially  by  the  United 
States. 

The  next  important  document  to  be  examined  is  the  treaty  of  St 
Ildefonso,  of  October  1st,  1800,  between  Spain  and  France.  One 
article  of  this  treaty  alone  has  been  communicated  to  the  public,  and 
that  will  be  found  recited  in  the  treaty  between  France  and  the 
United  States,  of  April  30th,  1803,j:  the  first  article  of  which  is  in 
these  words,  "  whereas  by  the  article  the  third  of  the  treaty  con- 
cluded at  St.  Ildefonso  the  9th  Vindemiare,  an.  9,  (1st  October 
1800,)  &c.,  it  was  agreed  as  follows :  '  his  catholic  majesty  promises 
and  engages  on  his  part  to  retrocede  to  the  French  Republic,  &c. 
&c.,  the  colony  or  province  of  Louisiana,  with  the  same  extent  it 
now  has  in  the  hands  of  Spain,  and  that  it  had  when  France  pos- 
sessed it,  and  such  as  it  should  be  (telle  qu'elle  doit  6tre)  after  the 
treaties  subsequently  entered  into  between  Spain  and  other  states.' 
And  whereas  in  pursuance  of  the  treaty  and  particularly  of  the  third 
article,  the  French  Republic  has  an  incontestable  right  to  the  domain 

1 1  Diplom.  of  the  United  States,  2^6. 

^  Land  Laws,  42.     I  Laws  U.  States,  134. 
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and  to  the  possession  of  the  said  territory ;  the  first  consul  of  the 
French  Republic  desiring  to  give  to  the  United  ^States  a  r^of.^ 
strong  proof  of  his  friendship,  doth  hereby  cede  to  the  said  ^  ' 
United  States  in  the  name  of  the  French  Republic,  forever  and  in 
full  sovereignty  the  said  territory  with  all  its  rights  and  appurte- 
nances, as  fully  and  in  the  same  manner  as  they  have  been  acquired 
by  the  French  Republic,  in  virtue  of  the  above  mentioned  treaty 
concluded  with  his  catholic  majesty.'^ 

It  will  not  be  pretended  that  this  language  is  free  from  ambi- 
guity ;  and  the  probability  is,  from  an  anecdote  related  by  one  of 
the  negotiators;  Barb6  Marbois,  in  his  recent  work  on  the  subject  of 
Louisiana,  that  it  was  not  accidental.  It  is-now  contended  that  this 
article  teopens  all  the  questions  settled  by  the  treaty  of  176S,  and 
acquiesced  in  by  all  parties  from  that  period.  Louisiana  is  no 
longer  confined  within  the  limits  there  prescribed,  and  Florida  is  to 
be  reduced  down  to  what  France  and  England  had  before  insisted 
was  properly  included  within  that  name. 

It  will  be  remarked  that  France  cedes  to  the  United  States  what 
Spain  had  retroceded  to  her^  upon  the  same  conditions  and  subject 
to  the  same  stipulations  which  were  contained  in  the  treaty  of  St. 
Ildefonso.  To  that  treaty  reference  must  therefore  be  had  to  ascer- 
tain the  extent  of  this  cession.  The  term  retrocede  would  seem  to 
limit  it  to  what  had  been  before  ceded ;  such  is  the  natural  and  most 
obvious  signification  of  the  term.  In  this  sense  it  is  used  by  this 
Court  in  Johnson  vs.  Mcintosh,  8  Wheaton,  584,  where  it  is  said, 
'^  France  ceded  Louisiana  to  Spain,  and  Spain  has  since  retroceded 
the  same  country  to  France.  At  the  time  both  of  its  cession  and 
retrocession,  &c" 

But  it  was  the  province  of  Louisiana :  was  it  ceded  as  France 
claimed  it  prior  to  1763,  with  an  extension  of  limits  dictated  by  po- 
litical ambition  and  future  aspirations,  rather  than  by  actual  occu- 
pancy;  with  vague  and  undefined  boundaries,  which  had  been  con- 
tested by  Spain  in  one  quarter  and  by  England  throughout  nearly 
their  whole  extent,  or  with  the  boundaries  solemnly  and  deliberately 
settled  and  recognised  by  treaty,  the  concurrent  act  of  all  the  parties 
interested  ?  Was  it  that  Louiaana  which  an  ambitious  monarch 
claimed  to  extend  so  far  to  the  north  and  east  as  to  be  *inti-  r«26Q 
mately  connected  with  the  Ganadas,  and  to  confine  the  Eng-  *- 
lish  possessions  between  the  ocean  and  the  Alleghany;  or  such  as 
it  was  admitted  to  be  when  these  lofty  pretensions  were  abandoned, 
and  its  limits  clearly  and  for  the  first  time  defined  ?  Had  the  subse- 
quent transfer  to  the  United  States  never  been  made,  our  interest 
and  our  policy  would  have  dictated  an  answer  to  these  interroga*- 
tories,  which  reason  would  have  sanctioned,  and  which  argument 
would  have  confirmed.  We  never  for  a  moment  should  have 
yielded  to  a  pretension  which  went  to  unsettle  our  western  boim- 
dary  and  title  throughout  the  whole  extent  of  the  Ohio  and  Missis- 
sippi. But  the  whole  character  of  the  controversy  was  changed  by 
our  acquiring  a  new  interest;  and  we,  by  virtue  of  the  cession  of 
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Louisiana  to  us,  claimed  to  the  full  extent  of  the  wildest  pretensions 
of  France  when  in  the  plenitude  of  her  power ;  pretensions  obsolete, 
unwarranted,  and  long  since  formally  surrendered. 

But  these  several  forms  of  specification  are  annexed  to  the  term^ 
of  cession,  and  these  specifications,  it  is  submitted,  were  introduced 
with  a  view  to  limit  and  restrict,  not  to  extend  the  generality  of  the 
previous  language.  1.  With  the  same  extent  that  it  now  has  in 
the  hands  of  Spain.  2.  And  that  it  had  when  France  possessed  it. 
3.  And  such  as  it  ought  to  be  after  the  treaties  subsequently  entered 
into  between  Spain  and  other  countries.  Such  is  the  language  of 
the  treaty  of  St  Ildefonso,  to  which  the  United  States  was  no  party. 

1.  With  the  same  extent  that  it  now  has  in  the  hands  of  Spain. 
We  have  seen  that  Spain  from  a  very  early  period  resisted  the  ex- 
tension of  Louisiana  to  the  eastward  of  the  Mississippi :  that  she  was 
a  party  to  the  treaty  of  1763,  with  England,  then  owning  the  Flori- 
das,  which  in  this  country  has  been  judicially  and  diplomatically 
considered  as  fixing  the  limits  of  that  colony.  She  had  acquired 
possession  of  Louisiana,  in  1769, — of  the  whole  country  having 
that  appellation ;  but  still,  with  the  boundaries  which  had  been  set- 
tled. When  she  acquired  the  Floridas  in  1783,  no  change  of  limits 
was  introduced.  In  her  treaty  with  the  United  States,  in  1795,  they 
*26dl  are  recognised  by  both  parties  as  still  subsisting.  *When 
-■  then  did  Spain  possess  the  territory  in  question,  under  the 
name  of  Louisiana  ?  Never.  The  first  specification  then  fails  our 
opponents ;  and  these  three  clauses  must  be  considered  as  cumula- 
tive and  concurrent ;  all  must  be  complied  with. 

8.  That  it  had  when  France  possessed  it  What  period  is  refer- 
red to  ?  Did  it  mean  at  the  period  when  the  enterprising  La  Salle 
first  descended  the  Mississippi,  which  the  French  considered  the  first 
possession ;  or  when  a  few  adventurers  endeavoured  to  establish  a 
settlement  at  Biloxi,  which  was  speedily  abandoned ;  or  when  her 
restless  monarch,  stretching  his  infiuionce  from  the  northern  lakes  to 
the  Gulf  of  Mexico,  was  labouring  to  effectuate  his  gigantic  project 
of  attaining  the  ascendancy  over  the  entire  continent  ?  Or,  was  that 
period  referred  to,  when,  compelled  to  surrender  these  lofty  preten- 
sions, she  compromised  with  her  opponents,  and  fixecji  irrevocably 
the  bounds  of  her  American  dominions  ?  Unquestionably,  the  lat- 
ter. Such  were  the  limits  fixed  by  all  the  parties  in  interest,  in  1762, 
1763.  It  has  been  objected  that  France  never  did  possess  Louisiana 
to  this  limited  extent ;  that  she  ceded  it  to  Spain  on  the  same  day  on 
which  the  preliminaries  were  signed,  and  consequently  never  had 
any  title  to  the  country  with  these  defined  boundaries.  But  the  ces- 
sion to  Spain  was  made  by  a  secret  treaty,  which  has  never  to  this 
day  been  published  to  the  world,  and  which  was  not  known  to  be 
in  existence  until  April,  1764,  nor  carried  into  execution  by  the 
transfer  of  possession,  until  August  1769.  From  the  autumn  of 
1762  until  August,  1760,  a  period  of  near  seven  years,  France  was 
in  possession  of  Louisiana,  with  these  ascertained  and  settled  limits; 
and  at  no  other  period  of  time  were  the  bounds  either  of  her  settle- 
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itients  or  her  claims  defined,  even  by  herself.  To  this  period  then, 
this  clause  of  the  treaty  must  have  had  reference,  and  this  construc- 
tion, and  this  aloile  will  reconcile  the  different  clauses  with  each 
other ;  with  what  is  reasonable,  or  what  is  honest.  , 

3.  Such  as  it  ought  to  be  after  the  treaties  subsequently  entered  into 
between  Spain  and  other  countries.  It  may  w«ll  be  doubted  whether 
this  phrase  has,  or  was  intended  to  *have  any  reference  to  the  r«o7o 
subject  of  boundary.  It  may  more  reasonably  be  understood  to  ^ 
look  to  those  stipulations  which  Spain  had  made  with  other  nations, 
particularly  with  the  United  States ;  conceding  to  us  the  free  navi- 
gation of  the  Mississippi,  and  a  right  of  deposite  at  New  Orleans. 

If,  however,  it  be  considered  as  referring  to  the  subject  of  boun- 
dary, what  construction  can  it  receive  ?  Subsequently  to  the  pos- 
session of  France,  Spain  had  entered  into  but  two  treaties  which  can 
in  Uny  manner  affect  the  question:  That  of  1783,  in  which  Great 
Britain  ceded  the  Floridas  to  her^  by  virtue  of  which  in  her  negotia- 
tions with  the  United  States  she  claimed  to  carry  h6r  rights  up  the 
Mississippi,  as  far  north  as  the  mouth  of  the  Yaroo;  but  never  urged, 
as  the  proprietor  of  Louisiana,  any  rights  to  the  eastward  of  the  Mis- 
sissippi. The  treaty  of  1795,  already  cited,  was  the  second  treaty 
which  Spain  had  made,  and  that,  as  has  been  shown,  expressly  re- 
cognises the  Mississippi  as  the  common  boundary  of  Louisiana  and 
West  Florida. 

With  these  three  clauses  of  description,  of  Hmitation,  not  of  en- 
largement, was  this  territory  ceded  to  France  in  1800.  Should 
doubts  still  exist  as  to  its  extent,  it  is  reasonable  that  we  should  be 
allowed  to  remove  them,  by  reference  to  the  contemporaneous  acts  of 
all  parties.  The  treaty  of  St.  Ildefonso  appears  to  have  been  signed  on 
the  1st  of  October  1800.  The  diplomatic  history  of  our  own  govern- 
ment shows  that  the  negotiations  with  France,  which  terminated  by 
our  acquisition  of  Louisiana,  commenced  in  January,  1803,  and  that 
the  result  was  not  known  in  the  ceded  country  until  a  late  period  in 
that  year.  The  royal  order  from  the  king  of  Spain  for  the  delivery 
to  France,  was  issued  at  Barcelona,  Octob<3r  15th,  1802.  It  directs 
the  delivery  to  be  made  to  general  Victor  or  other  officer  authorized 
by  the  French  republic ;  and  he  is  to  be  put  in  possession  of ''  the 
colony  of  Louisiana  and  its  dependencies,  as  also  the  city  and  island 
of  New  Orleans,  with  the  same  extent  that  it  now  has,  that  it  had 
in  the  hands  of  France  when  she  ceded  it  to  my  royal  crown,  and 
such  as  it  ought  to  be  after  the  treaties,  &c.''  On  the  18th  of 
May,  1803,  Don  Manuel  de  Salcedo,  the  governor  of  the  provinces 
of  Louisiana  and  West  Florida,  and  the  *Marquis  de  Casa  r«o7i 
Cal vo,  who  were  the  commissioners  to  deliver  the  possession  '- 
to  the  French  authorities;  issued  their  proclamation  announcing  the 
fact  of  cession,  and  that  the  treaty  was  to  be  "  executed  in  the  same 
terms  that  France  ceded  it  to  his  majesty,  in  virtue  of  which  the 
limits  on  both  shores  of  the  river  St.  Louis  or  Mississippi,  shall  re- 
main as  they  were  irrevocably  fixed  by  the  seventh  article  of  the  de- 
finitive treaty  of  peace,  concluded  at  Paris  on  the  10th  of  February. 
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17639  according  to  which  the  settlements  from  the  river  Manehac  or 
Iberville,  to  the  line  which  separates  the  American  territory  from 
the  dominions  of  the  king,  are  to  remain  under  the  power  ot  Spain, 
and  annexed  to  West  Florida." 

The  final  act  of  delivery  to  the  French  commissioner  is  dated 
November  dOth,  1803,  and  purports  to  transfer  the  possession  <^of 
Louisiana  an^  its  dependencies,  as  also  of  the  city  and  island  of  New 
Orleans,  to  the  same  extent  which  they  now  possess,  and  which  they 
had  in  the  hands  of  France  when  she  ceded  them  to  the  crown  of 
Spain."  These  three  documtots  ha/ve  recently  been  submitted  to 
Congress  in  a  communication  from  the  President,  and  will  shortly 
constitute  a  part  of  the  history  of  the  nation.  The  two  first,  which 
are  very  explicit,  bear  date  when  it  was  not  supposed  that  this  country 
would  have  an  interest  in  the  subject.  They  may  be  regarded  as 
the  contemporaneous  exposition  by  both  France  and  Spain  of  the 
language  of  the  treaty  of  cession.  No  other  power  deriving  interests 
under  them,  or  either  of  them,  can  question  the  construction  which 
they  have  agreed  to  place  upon  their  own  agreement. 

But  the  United  States  did  accept  a  delivery  of  this  same  country 
as  a  fuil  and  complete  execution  of  the  treaty  with  France,  and  re- 
cognised by  the  public  act  of  their  commissioners,  of  December  20th, 
1S03,  the^  full  performance  by  Spain  of  the  treaty  of  St.  Ildefonso, 
and  by  France  of  her  engagements  in  the  treaty  of  the  preceding 
April.  Two  separate  conventions  between  the  United  States  and 
France  were  executed  on  the  same  day  with  the  treaty  of  cession. 
The  first  of  these  (1  L.  U.  S.  140)  stipulates  for  th<3  payment  of  the 
consideration  money  for  the  piuchase  of  Louisiana.  The  second 
*2721  ^^^^^  ^^  ^^  convention,  and  the  third  of  the  second,  *make 
^  the  payments  to  fall  due  after  the  possession  of  Louisiana 
shall  be  given.  By  making  Ae  payments,  we  acknowledged  that 
France  had  fully  complied  with  the  engagements  to  put  us  in  pos- 
session. 

The  general  principles  of  law  may  with  propriety  be  referred  to, 
as  furnishing  the  best  and  safest  guides  in  the  interpretation  of  pub- 
lic as  well  as  private  compacts.  Both  France  and  Spain  have  de- 
rived their  jurisprudence  trom  the  civil  code,  and  among  all  of  them 
this  general  rule  will  be  found.  ^  The  obscurities  arid  uncertainties 
of  obligatory  clauses,  are  to  be  interpreted  in  favour  of  the  party 
who  obliges  himself;  and  the  obligation  must  be  restricted  to  the 
sense  which  lessens  the  obligation;  for  he  who  obliges  himself  does 
it  as  little  as  he  can,  and  if  the  other  party  is  not  satisfied,  he  is 
bound  to  require  a  clearer  and  fuller  explanation  of  the  meaning  of 
the  clause.! 

The  conclusion  then  to  which  we  are  brought  by  all  these  differ- 
ent views  of  the  subject  is  the  same ;  and  it  is  confidently  submitted, 
that  by  no  fair  interpretation  of  the  language  of  the  treaty  of  St.  II- 

f  Domat.  lib.  i.  tit  1,  sec  3,  no.  15^    1  Pothier  on  Oblig.  (Eng.  ed.)  52,  7tb  rule. 
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defonso,  can  it  be  understood  to  have  conveyed  to  France  any  por- 
tion of  what  was  known  and  occupied  as  West  Florida;  and  that 
no  portion  of  it  was  ceded  to  the  United  States  under  the  name  of 
Louisiana. 

Should  it  appear,  however,  that  we  have  misapprehended  the  force 
of  the  arguments  which  have  been  presented,  we  claim  the  judgment 
of  the  Court  upon  other  grounds. 

From  the  year  1804  the  United  States  claimed  to  give  such  a  con- 
struction to  the  two  treaties  that  have  been  considered,  as  would  pass 
the  title  to  the  country  east  of  the  Mississippi  as  far  as  the  Perdido. 
This  claim  was,  however,  confined  to  diplomatic  discussion ;  it  was 
not  made  public;  no  notice  of  it  was  communicated  to  the  world,  nor 
was  it  manifested  by  any  overt  act  or  proceeding.  Until  the  year 
1810  nothing  was  done  to  enforce  this  claim.  During  this  interval, 
while  Spain  continued  in  the  full  and  entire  exercise  of  her  sovereign 
authority  over  this  territory,  unquestioned,  so  far  as  the  world  could 
know,  the  grant  in  question  *  was  concluded :  the  title  of  the  r«o7Q 
plaintiffs  emanated  from  this  sovereign,  de  fetcto.  Incur  re-  ^ 
cent  controversy  with  Great  Britain,  in  relation  to  the  north-eastern 
boundary,  it  appears  to  have  been  agreed  by  both  parties  to  be  a 
fundamental  principle  of  public  law  and  of  common  justice,  that  the 
acts  of  a  sovereign  power  over  the  territory  which  it  has  ceded,  are 
lawful  until  possession  has  been  transferred.!  This  principle  has 
been  recognised  by  various  acts  of  Congress,  which  admit  the  validity 
of  grants  made  by  France  and  Spain,  both  in  the  lower  and  upper 
Louisiana,  up  to  the  day  when  formal  possession  was  taken  by  the 
American  authorities.  Upon  this  principle  the  validity  of  this  title 
might  be  safely  placed.  It  would  be  the  height  of  injustice  for  the 
government  of  the  United  States  to  annul  all  grants  made  by  the 
Spanish  functionaries,  during  the  time  that  Spain  occupied  the 
country,  virtually  by  our  permission  and  under  a  claim  of  right. 

In  the  year  1810,  after  Spain  had  become  the  scene  of  turbulence 
and  revolution,  and  the  reins  of  government  over  her  colonies  had 
dropped  from  her  hands,  when  various  movements  were  made  in 
the  Floridas,  which  threatened  danger  and  inconvenience  to  us ; 
the  President  of  the  United  States  issued  a  proclamation,  by  virtue 
of  which  this  territory  was  occupied  by  the  American  troops.  This 
proclamation,  dated  October  27,  1801,  (5  Wait's  State  Papers,) 
although  it  asserts  the  right  of  the  United  States  to  the  territory  in 
question,  represents  it  as  a  subject  of  discussion  and  controversy 
between  the  two  governments;  places  the  act  upon  the  ground  of  an 
amicable  proceeding,  rendered  necessary  by  the  subversion  of  the 
Spanish  authority ;  and  asserts  that  in  the  hands  of  the  United  States 
it  would  still  continue  ^^the  subject  of  &ir  and  friendly  negotiation 
and  adjustment'^  It  did  continue  the  subject  of  much  discussion, 
until  all  the  differences  between  the  two  nations  were  terminated 

t  Mr.  Clay  to  Mr.  Vaughan,  17th  March,  1838. 
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by  the  treaty  of  Febraary  22,  181 9.t  By  the  second  article  of  this 
*274l  ^^^^Vy  ^^®  Catholic  majesty  cedes  to  *the  United  States,  in 
^  full  property  and  sovereignty,  all  the  territories  which  belong 
to  him,  situated  to  the  eastward  of  the  Mississippi,  known  by  the 
name  of  East  and  West  Florida.  By  the  eighth  article,  "all  the  grants 
of  lands  made  before  the  24th  January,  1818,  by  his  Catholic  ma- 
jesty, or  by  his  lawful  authorities,  in  the  said  territories  ceded  by  his 
majesty  to  the  United  States,  shall  be  ratified  and  confirmed  to  the 
persons  in  possession  of  the  lands,  to  the  same  extent  that  the  same 
grants  would  be  valid  if  the  territories  had  remained  under  the  do- 
minion of  his  Catholic  majesty." 

This  is  by  its  terms,  so  far  as  relates  to  these  articles,  a  treaty  of 
cession.  The  first  article  so  purports  to  be ;  the  second  purports  to 
fix  limits,  but  its  provisions  are  expressly  confined  to  the  territories 
west  of  the  Mississippi.  The  preamble  sets  forth,  that  the  two  par- 
lies have  agreed  <^to  settleand  terminate  all  their  difierences  and 
pretensions  by  a  treaty." 

One  of  the  most  interesting  of  these  difierences  respected  the 
country  lying  between  the  Mississippi  and  the  Penjido.  Each  party 
had  pretensions  to  it;  those  pretensions  had  been  warmly  urged; 
numerous  private  rights  were  dependent  upon  the  decision  of  them. 
All  these  matters  were  either  settled  by  the  treaty,  or  they  still  re- 
main open.  If  settled,  it  is  by  the  general  terms  of  cession:  they 
are  sufficiently  comprehensive;  they  embrace  '<all  the  territories 
which  belonged  to  the  king  of  Spain  eastward  of  the  Mississippi^ 
known  by  the  name  of  East  and  West  Florida." 

Had  this  territory  continued  under  the  power  of  Spain;  had  the 
United  States  not,  in  1810,  occupied  it  by  force  of  arms,  no  room  for 
controversy  would  have  existed.  Can  that  act  of  occupation,  pre- 
ceded by  the  proclamation  of  Mr.  Madison,  followed  up  by  similar 
declarations,  that  it  was  not  in  any  manner  designed  to  preclude 
discussion,  but  to  leave  the  question  of  title  for  subsequent  adjust- 
ment unaffected  by  this  procedure;  in  any  manner  change  the  rela- 
tive rights  of  the  parties,  or  vary  the  construction  to  be  given  to  the 
treaty  of  181 9  ?  Nor  can  our  own  municipal  proceedings  be  resorted 
to,  to  aid  in  interpreting  the  treaty.  Spain  is  not  to  be  affected  by 
*2751  ^^^  legislative  or  executive  acts;  *and  if  any  thing  of  that 
^  kind  is  resorted  to  for  the  purpose  of  affecting  the  interests  of 
her,  or  of  her  grantees,  this  government  will  stand  condemned  as 
guilty  of  a  gross  breach  of  good  faith,  and  of  a  positive  fraud  upon 
the  other  contracting  party. 

A  reference  to  the  correspondence  between  the  parties  to  the  ne- 
gotiation, will  show  that  such  was  not  their  design.  On  the  24th 
October,  1818,  Don  Onis,  the  Spanish  minister,  communicated  to 
Mr.  Adams,  the  American  Secretary  of  State,  his  project  for  this 
stipulation  in  the  treaty,  and  he  proposed  to  cede,  ''in  full  property 
and  sovereignty,  the  provinces  of  East  and  West  Florida,  with  all 

f  Land  Lawi,  S3. 
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their  towns  and  forts,  such  as  they  were  ceded  by  Great  Britain,  in 
1783,  &c.''  The  answer  of  Mr.  Adams  to  this  communication  is 
not  published  among  the  documents  transmitted  to  Congress  on  the 
7th  December,  1818,  but  was  afterwards  made  public.  It  will  be 
found  to  contain  the  following  explicit  language :  ^^The  uselessness 
of  any  stipulation  on  the  subject  of  this  first  proposition  is  further 
demonstrated  by  the  nature  of  the  second,  in  which  you  announce 
your  authority  to  cede  all  the  property  and  sovereignty  possessed  by 
Spain  in  and  over  the  Floridas.  The  effect  of  this  measure  being 
necessarily  to  remove  all  causes  of  contention  between  the  contract- 
ing parties  with  regard  to  the  possession  of  those  territories,  and  to 
every  thing  incidental  to  them,  it  would  be  worse  than  superfluous 
to  stipulate  for  restoring  them  to  Spain,  in  the  very  treaty  by  which 
they  are  to  be  ceded  in  full  sovereignty  and  possession  to  the  United 
States.^'  And  in  a  subsequent  part  of  the  same  communication,  it 
is  also  said  in  reference  to  the  stipulations  of  a  former  treaty; 
<' whatever  relates  in  them  to  limits,  or  to  the  navigation  of  the 
Mississippi,  has  been  extinguished  by  the  cession  of  Louisiana  to 
France,  and  by  her  to  the  United  States,  with  the  exception  of  the 
line  between  the  United  States  and  Florida,  which  will  also  be 
annulled  by  the  cession  of  Florida,  which  you  now  propose." 

The  project  of  the  treaty  delivered  by  DonOnis  under  date  of  the 
9th  February,  1810,  and  the  counter  project  of  Mr.  Adams  on  the 
Idth  of  the  same  month,  will  be  found  in  *the  papers  com-  r«o7f! 
municated  by  the  president  to  Congress  on  the  7th  December,  ^ 
1819,  and  in  p.  50  of  the  same  documents  will  be  found  the  remarks 
of  M.  de  Neuville,  who  w^s  active  in  his  efforts  to  bring  the  parties 
to  a  settlement.  <<It  is  agreed  by  both  parties  that  the  article  stipu- 
lating the  cession  of  the  Floridas,  shall  be  so  framed  as  to  cover  the 
honour  of  both  parties,  and  prove  that  the  treaty  is  an  amicable  con- 
vention, divested  of  all  mental  reservations,  disguise,  or  recrimina- 
tion." 

But  the  language  of  the  treaty  would  seem  to  preclude  all  possi- 
bility of  question.  The  cession  by  the  king  of  Spain  of  "s\\  the 
territories  which  belonged  to  him,  situated  to  the  eastward  of  the 
Mississippi,  known  by  the  name  of  East  and  West  Florida,"  by  its 
terms  embraced  the  territory  in  question.  That  was  known  by  both 
countries,  and  repeatedly  called  West  Florida.  In  fact  the  two 
Floridas  received  their  names  by  the  same  act  which  fixed  their 
limits,  the  proclamation  of  1763.  In  retaining  those  names  the  same 
boundaries  were  preserved,  and  were  never  departed  from.  Spain 
is  equally  precluded  from  gainsaying  the  words  of  cession,  as  the 
United  States  from  questioning  the  words  of  description.  By 
adopting  any  limitation,  the  treaty  would  not  do  what  it  purported 
to  do ;  all  the  differences  between  the  two  nations  are  not  composed ; 
all  the  territory  known  by  the  name  of  East  and  West  Florida  was 
not  ceded;  mental  reservations  must  have  been  made;  disguises 
must  have  been  assumed;  and  recriminations  must  ensue. 

If  this  then  be  the  true  exposition  of  the  treaty,  the  language  of 
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*he  eighth  article  would  seem  conclusive  upon  the  case .  That  provid tn 
that  "all  the  grants  of  land  made  before  the  24th  of  January,  1818. 
by  his  Catholic  majesty  or  by  his  lawful  authorities  in  the  said  ter- 
ritories, ceded  by  his  majesty  to  the  United  States,  shall  be  ratified 
and  confirmed  to  the  persons  in  possession  of  the  lands,  to  the  same 
extent  that  the  same  grants  would  be  valid  if  the  territories  had  re- 
mained under  the  dominion  of  his  Catholic  majesty."  No  distinc- 
tion is  made  between  that  part  of  West  Florida  which  we  occupied 
»277l  ^^  1810,  and  that  which  still  continued  under  *the  authori- 
J  ty  of  Spain.  All  are  put  upon  the  same  foot;  all  is  ceded; 
and  all  grants  throughout  the  whole  are  confirmed.  111  De  la  Croix 
v8.  Chamberlain,  12  Wheat  599,this  Court  remark^,  "if  the  United 
States  and  Spain  had  settled  this  dispute  by  treaty,  before  the 
United  States  extinguished  the  claim  of  Spain  to  the  Floridas,  the 
boundary  fixed  by  such  treaty  would  have  concluded  all  parties. 
But  as  that  was  nof  done,  the  United  States  have  never,  so  far  as 
we  can  discover,  distinguished  between  the  concessions  of  land  made 
by  the  Spanish  authorities  within  the  disputed  territory  while  Spain 
was  in  the  actual  possession  of  it,  and  concessions  of  a  similar  cha- 
racter within  the  acknowledged  limits." 

It  was  strenuously  insisted  in  the  Court  below,  and  we  are  ap- 
prised that  the  same  point  will  be  again  pressed,  that  the  judicial 
tribunals  of  the  United  States  are  precluded  from  investigating  this 
question,  and  giving  a  different  construction  to  these  treaties  from 
that  which  they  have  received  from  the  executive  and  legislative 
departments  of  the  government.  We  apprehend  that  the  question 
before  the  Court  is  one  of  a  purely  legal  kind.  In  a  recent  corres- 
pondence between  the  Spanish  minister  and  our  own  executive 
upon  the  subject  of  these  grants,  the  former  was  especially  referred 
to  these  tribunals  as  alone  competent  to  investigate  and  decide  upon 
the  question  of  right.  An  American  citizen  has  a  right  to  demand 
protection  from  the  Courts  of  his  country  against  the  lawless  acts  of 
the  executive,  and  the  unconstitutionsd  proceedings  of  the  legis- 
lature. 

In  the  decision  of  this  question  the  plaintifils  invoke  the  aid  of 
treaties.  They  place  their  claim  upon  the  language  of  treaties 
which  the  Constitution  has  made  the  law  of  the  land,  and  which 
cannot  be  annulled  by  the  executive,  or  by  the  legislature. 

But  have  these  departments  of  the  government  assumed  ground, 
which  will  in  case  of  a  favourable  decision  involve  them  in  contro- 
versy with  the  judiciary  ?  We  have  endeavoured  throughout  the 
whole  argument  to  show  that  in  every  step  we  have  taken  we  are 
sustained  by  the  executive.  We  submit  as  conclusive  upon  the 
*2781  ^"'y^^  ^^®  executive  ^construction  of  the  treaty  of  1819,  in 
^  relation  to  the  grant  made  to  Don  Pedro  de  Vargas.  This 
grant  included  all  the  land  previously  ungranted  to  the  westward 
of  the  Perdido,  "  coipprehending  all  the  waste  lands  which  belong 
or  may  belong  to  Spain,  and  are  in  dispute  or  reclamation  with  the 
212 


JANUARY  TERM,  1889.  a78 

[FtMter  dc  Elam  m.  Neflicm.] 

United  States  according  to  the  tenor  ^  of  treatie8."t  This  was  one 
of  the  three  large  grants  of  which  our  government  demanded,  and 
obtained  from  Spain,  an  express  act  nnllifying  and  avoiding  them, 
as  made  in  fraud  of  the  eighth  article  of  the  treaty.  Upon  what 
principle  was  this  done  unless  upon  the  admission  that  the  lands 
were  grantable  by  Spain,  and  that. if  the  date  was  anterior  to  the 
period  prescribed  in  the  treaty,  the  concession  would  be  valid  to 
pass  the  title. 

In  reference  to  the  acts  of  Congress,  it  may  well  be  questioned, 
whether  any  mere  municipal  act  of  domestic  legislation  can  be  legi- 
timately appealed  to  for  the  purpose  of  aiding  in  the  interpretation 
of  treaties.  They  were  unlmown  to  Spain;  she  was  in  no  manner 
bound  by  them,  nor  ought  they  to  possess  this  effect 

But  it  is  by  no  means  apparent  that  any  such  language  was  Used 
or  any  such  intention  entertained  by  Congress.  Nearly  all  their 
^  legislation  on  the  subject  grew  out  of  the  act  of  occupation  in  1810, 
and  should  be  construed  in  subordination  to  the  language  of  the 
President's  proclamation.  A  careful  examination  of  these  acts  will 
show  a  cautious  and  guarded  avoidance  of  this  question.  The  act 
of  March  26, 1804,^  sec.  l,declareSj  ''that  all  that  portion  of  coun- 
try ceded  by  France  to  the  United  States  under  the  name  of  Louisi- 
ana, which  lies  south  of  the  Mississippi  territory,  and  of  an  east 
and  west  line  to  commence  on  the  Mississippi  river  at  the  thirty-third 
degree  north  latitude,  and  to  extend  west  to  the  western  boundary  of 
said  cession,  shall  constitute,  a  territory  of  the  United  States  under 
the  name  of  the  territory  of  Orleans."  Sec.  12.  "  The  residue  of 
the  province  of  Louisiana  Aall  be  called  the  district  of  Louisiana." 

The  act  of  February  20, 1811,  provides  in  the  first  section,  ''That 
the  inhabitants  of  all  that  part  of  the  country  or  ^territory  r«Q7o 
ceded  under  the  name  of  Louisiana,  &c.,  contained  within  ^ 
the  following  limits;"  the  first  lines  are  to  the  westward  of  the  Mis- 
sissippi, which  river  is  reached  at  the  thirty-third  degree  north  latitude; 
"  thence  down  the  said  river  to  the  river  Iberville,  and  from  thence 
along  the  middle  of  said  river  and  lakes  Maurepas  and  Pontchar- 
train,  to  the  Gulf  of  Mexico." 

The  act  of  April  8, 1812,  for  the  admission  of  the  state  of  Louisi- 
ana into  the  union,  in  its  first  section  prescribes  the  same  limits. 

The  act  of  April  14, 1812,  is  the  firat  which  professes  to  legislate 
directly  upon  this  tract  of  country,  and  in  enlarging  the  limits  of 
Louisiana  so  as  to  embrace  a  portion  of  it,  it  styles  it  "all  that  tract 
of  country  comprehended  within  the  following  bounds,"  no  longer 
employing  the  phraseology  before  applied  to  the  undisputed  coun- 
try ;  "  all  that  part  of  the  territory  or  country  ceded  under  the  name 
of  Louisiana." 

The  acts  annexing  other  portions  of  this  territory  to  Mississippi 
and  to  Alabama  are  equally  guarded  in  their  terms ;  nor  am  I 
aware  of  any  one  act  of  Congress,  which  in  precise  and  positive 
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language  calls  this  <:M)untry  a  part  of  that  which  was  ceded  to  us 
under  the  name  of  Louisiana. 

This  great  and  interesting  question,  which  has  heretofore  been 
discussed  diplomatically .  between  the  representatives  of  the  two 
nations  whose  interests  were  involved  in  it,  upon  grounds  of  policy 
and  national  interest,  is  now  presented  for  decision  as  a  merely 
legal  question.  It  has  ceased  to  be  a  national  controversy,  and  has 
assumed  a  shape  peculiarly  fitted  for  this  tribunal. 

The  ultima  ratio  legis  is  to  be  the  arbiter,  instead  of  the  ultima 
ratio  regum.  No  department  of  the  government  can  take  excep- 
tion at  a  decision  in  favour  of  the  plaintifis,  and  it  is  confidently 
hoped,  that  if  the  treaties  according  to  their  fair  construction,  (the 
supreme  laws  of  the  land,)  by  a  just  interpretation  can  sanction  their 
title,  it  will  here  find  its  confirmation. 

Mr.  Jones,  for  the  appellees. 

.This  case  comes  up  for  decision  on  the  third  exception,  taken 
*2801  *^^  ^^^  respondent  in  the  Court  below,  \lrhich  was  sustained 
-I  in  that  Court,  and  the  petition  of  the  appellant  there  dis- 
cussed. 

That  exception  was  as  follows : 

^'  For  that  the  petitioners  do  not  set  forth  any  right  of  recovery 
of  the  land  demanded  by  them^  for  that  they  allege  that  the  land 
demanded  by  thetn,  lies  in  a  district  formerly  called  Feliciana,  with- 
in the  late  province  of  West  Florida,  and  petitioners  claim  under  a 
grant  made  by  the  Spanish  governor  of  land  situated  in  said  district, 
to  the  person  under  whom  they  allege  that  they  derive  title,  at  New 
Orleans,  on  the  fid  of  Januaty,  1804,  and  subsequently  confirmed 
by  the  Spanish  government ;  whereas,  all  that  section  of  country 
which  was  formerly  called  Feliciana,  was,  long  before  the  alleged 
date  of  said  grant,  ceded  by  the  government  of  Spain  to  the  govern- 
ment of  France,  and  by  the  government  of  France  to  the  United 
States ;  and  the  grant  aforesaid  is  hull  and  void,  and  has  no  effect 
whatever,  and  the  officers  making  the  same  had  not  then  and  there 
any  right  or  buihority  so  to  do." 

The  point  then  for  the  decision  of  the  Court  is,  whether  the  plain- 
tiffs, by  their  petition  and  the  documents  annexed,  exhibit  a  prima 
facie  right  and  title  to  the  lands  demanded  by  them ;  or  according 
to  the  specific  objection  made  by  the  defendant,  had  the  Spanish 
governor  of  Louisiana  any  right  on  the  2d  of  January,  1804,  at  New 
Orleans,  to  make  this  grant  to  Jayme  Jorda,  of  forty  thousand  ar- 
pens,  or  is  it  in  any  way  confirmed  by  any  laws  of  the  United 
States  or  of  the  state  of  Louisiana  ? 

This  question  is  to  be  solved  by  deciding  what  were  the  limits  or 
boundaries  of  the  territory  ceded  by  Spain  to  France  in  1800,  and 
by  France  to  the  United  States  in  1803,  under  the  name  of  Louisi- 
ana. 

The  district  of  country  within  which  the  lands  claimed  are  si- 
tuated, did  not  form  part  of  the  territory  erected  into  a  state,  under 
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the  name  of  Louisiana.  This  act  passed  February,  1811.  In  April 
1812,  Congress  passed  an  act  enlarging  the  limits  of  the  state  ;  and, 
the  parish  of  Feliciana,  within  which  tliese  lands  are,  forms  a  part 
of  this  district. 

*This  has  more  the  appearance  of  a  question  of  fetct  than  of  ^^^ q  i 
law ;  hut  the  parties  have  treated  it  as  of  the  Ifitter  character,  ^ 
as  resting  on  facts  of  a  public  and  notorious  nature,  of  which  Courts 
will  take  notice  without  proof.  The  divisions,  districts,  and  bounda- 
ries of  a  country  are  as  much  a  matter  of  law  as  the  existence  of 
the  government,  and  of  the  Court  itself.  Starkie's  Bv.  part  iiL  410 
to  428.    Part  ii.  164. 

The  question  raised  seems  moreover  to  belong  rather  to  politics 
than  law ;  it  rests  upon  the  construction  of  a  ti^aty ;  and  of  the  con- 
struction of  a  treaty,  as  a  general  question,  the  government  is  the 
best  judge ;  and  where  the  government  has  decided  upon  a  line  of 
construction,  there  would  be  great  embarrassment  and  ought  to  exist 
very  paramount  reasons,  even  with  all  the  power  and  control  given 
to  Courts  under  our  very  peculiarly  organized  federation,  to  warrant 
their  departure  from  the  construction  given  by  the  government. 

The  defendant  then  insists,  and  it  is  the  first  line  of  defence  which 
he  raises  against  the  attack  of  the  pkintifis : 

1.  That  it  has  been  long  since  settled  and  established  by  the  go- 
vernment of  the  United  States,  that  the  territory  in  question  was 
ceded  by  Spiain  ta  France  in  1800,  by  France  to  the  United  States 
in  1803^  and  that  the  Courts  of  the  United  States  are  bound  by  this 
interpretation  of  that  treaty. 

The  act  authorizing  the  President  of  the  United  States  to  take 
possession,  or  the  act  erecting  Louisiana  into  a  territory,  cannot  of 
themselves,  and  without  the  aid  of  extrinsic  facts,  decide  the  matter, 
because  they  nowhere  recognise  any  specific  limits  of  Louisiana; 
but  by  what  authority  other  than  the  treaty  of  1803,  and  the  con- 
struction contended  for  by  the  appellee,  and  adopted  by  the  govern- 
ment, was  Mobile  taken  possession  of  an  1804,  and  erected  into  a 
separate  revenue  district,  immediately  on  the  ratification  of  the  treaty? 
Act  of  Congress  of  24th  February,  1804,  sec.  1 1.  Proclamation  of 
the  President,  27th  October,  1810.    State  Papers,  vol.  v. 

Again,  when  in  1812  Congress  annexed  this  very  territory  to 
Louisiana,  then  already  a  state,  could  any  thing  more  decisively 
mark  and  ascertain  the  clear  construction  and  ^interpretation  r«o82 
of  Congress,  that  this  district  of  country  was  ceded  by  Spain  ^ 
to  France  in  1800,  and  by  France  to  the  United  States  in  1803 — can 
the  Courts  of  the  United  States,  after  such  conclusive  evidence  of 
the  acts  of  the  government,  consider  the  question  as  open,  whether 
this  territory  was  thus  ceded  or  not? 

From  the  acquisition  of  Louisiana  in  1803,  to  the  period  of  the 
conclusion  of  the  treaty  with  Spain,  by  which  Florida -was  ceded  to 
the  United  States,  there  has  been  an  uninterrupted  series  of  legisla- 
tive acts  affecting  the  territorjs  which  the  appellants  say  remained 
the  property  of  Spain  until  the  Florida  treaty.    Cited  acts  of  Con- 
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gress  2d  March,  1805;  21st  April,  1806;  3d  March,  1807;  3d  March, 
1811;  12th  December,  1811;  25th  April,  1812;  12th  and  18th  April, 
1814;  3d  March^  1819;  11th  May,  1820;  8th  May,  1822;  27th 
Februar^,  1814, 

All  these  various  acts  of  Congress  clearly  recognise  the  interpret 
tation,  that  the  territory  in  question  was  ceded  to  the  United  States 
by  the  treaty  of  Paris  in  1803;  and  the  act  of  25th  April,  1812,  legis- 
lates on  the  subject  of  this  identical  territory  by  description,  viz.: 
territory  east  of  the  island  of  Orleans,  and  west  of  the  Perdido :  and 
yet  the  position  taken  by  the  plaintiffs  in  this  case  calls  upon  this 
Court  to  decide  that  this  territory  formed  no  part  of  the  United 
Stated  until  it  was  annexed  to  it  by  the  treaty  of  Washington 
of  22d  February,  1819.     Hundredis  if  not  thousands  of  certifi- 
cates have  been  issued  by  the  land  commissioners  to  individuals 
under  the  acts  of  1819, 1822,  and  1825,  conferring  titles,  as  against 
the  United  States,  to  lands  lying  within  this  territory,  and  covered 
by  grants  similar  to  the  plaintiff's.    The  plaintiffs  <][emand  that  all 
this  solenm  legislation,  and  all  these  judidal  proceedings,  are  to  be 
considered  as  so  much  iisurpation  on  the  part  of  the  government  of 
the  United  States  on  the  rights  of  his  Catholic  majesty  and  his  sub* 
jects.     It  will  surely  require  some  very  cogent  arguments,and  a  very 
imperious  necessity  of  duty,  to  induce  this  Court  to  decide  in  contra- 
diction to  such  a  series  of  acts  of  the  government.    The  states  of 
*2fi31  Alabama  and  Mississippi  were  ^created  in  1817,  and  they 
-'  also,  according  to  the  doctrinie  contended  for  by  the  plaintifisj 
were  made  up  of  large  portions  of  his  Catholic  majesty's  dominions ; 
for  such  is  the  direct  consequence  of  maintaining  that  the  territory 
east  of  the  island  of  Orleans  and  west  of  the  Perdido,  was  not  ceded 
^0  the  United  States  by  the  treaty  of  1803,  but  only  by  the  treaty  of 
1819.    It  is  left  to  the  Court  to  imagine  the  consequences  of  such  a 
conclusion. 

.  The  question  involved  in  this  case  has  been  raised  and  decided  in 
the  state  Courts,  viz.:  in  Newcombe  vs.  Skipwith,  1  Martin's  Re- 
ports, 151. 

The  general  principle  and  rule  of  decision,  that  Courts  follow  the 
construction  put  upon  treaties  by  their  governments,  is  laid  down  in 
the  United  States  vs.  Palmer,  3  Wheat.  610.  The  Divina  Pastora,4 
Wheat.  52.  Williams  vs.  Armroyd,  7  Cranch,  433, 434 ;  where  this 
Court  expressly  declares,  that  it  follows  the  opinion  of  the  govern- 
ment on  a  question  of  political  law.  Indeed  the  principle  is  too  ob- 
viously a  necessary  corollary  of  the  connection  of  Courts  of  justice 
with  the  goi^emment  under  which  they  are  established,  to  require 
elaborate  illustration.  Under  this  point  of  view,  it  is  conceived  that 
this  Court  is  concluded  from  entertaining  any  other  opinion,  than 
that  which  has  already  been  expressed  by  the  government  and  all 
its  citizens,  except  those  few  whose  private  interest  induces  them  to 
cling  to  an  exploded  fallacy. 

2.  It  is  now  secondly  urged,  that  the  plaintiffs  are  estopped  by 
their  own  petition,  from  alleging  that,  the  territory  in  question  was 
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not  ceded  by  the  treaty  of  1803.  In  order. to  give  jurisdiction  to  th  j 
Court,  they  were  obliged  to  allege  that  the  parish  in  which  the  im  • 
movable  claimed  by  them  lies,  is  within  the  state  of  Louisiana,  whicl}. 
is  thejurisdictional  limit  of  the  Court  If  within  its  jurisdictional  limits, 
how  and  when  did  it  become  so  ?  Feliciana  was,  as  defendzint  in- 
sists, made  part  of  Louisiana  in  1812 ;  but  if  not  ceded  till  1819,  no 
law  or  act  has  been  passed  since  that  time,  annexing  it  to,  and  con- 
stituting it  part  of,  the  state  of  Louisiana,  and  the  Court  below  had 
not  jurisdiction  over  the  'subject.  The  allegations  of  the  r*oQ4 
plaintiff  and  his  reasonings  are  thus  destructive  of  each  other.  ^ 

3.  The  defendant  contends  that  if  the  question  is  gone  into,  histo- 
rical facts  and  the  official  acts  of  the  French  and  Spanish'  govern- 
ments ahd  a  just  interpretation  of  the  treaties  of  1800  and  1803, 
establish  conclusively,  that  the  colony  or  province  of  Louisiana  was 
ceded  to  the  United  States,  with  an  extent  which  reached  on  its 
eastern  boundary  to  the  river  Perdido,  and  included  the  district  in 
which  the  lands  that  j;)l^intiffs  claim  is  situated.  The  state  papers 
-containing  thet;orrespondence  of  our  ambassadors,  Mr.  Pinkney  and 
Mr.  Monroe,  with  the  Spanish  ministers,  embraced  nearly  all  that 
can  be  said  upon  the  subject.  See  State  Papers,  voL  xii.  p.  15  to 
81,  and  197  to  280.  To  reduce  the  matters  there  stated  to  seme 
order,  and  to  add  what  has  since  transpired,  is  all  that  will  be  under- 
taken. The  object  of  any  deduction  of  facts  on  this  subject,  is  to 
show  that  France  at  some  time  poissessed  the  territory  in  question 
under  the  name  of  Louisiana;  if  this  point  is  established  there  is  an 
end  of  the  controversy,  for  Spain  was  bound  by  the  treaty  of  St. 
Ildefonso,  made  in  1800,  to  restore  to  France  whatever  territory  was 
in  her  possession,  which  France  had  at  any  time  held  under  the 
.  name  of  Louisiana.  This  is  too  obviously  its  meaning  to  require  to 
be  dilated  upon.  The  words  of  that  treaty  are :  ^<His  Catholic  ma- 
jesty promises  and  engages  ^on  his  part  to  retrocede  to  the  French 
republic,  six  months  after  the  full  aiid  entire  execution  of  the  condi- 
tions and  stipulations  herein  relative  to  his  royal  highness  the  Duke 
of  Parma,  the  colony  or  provinqe  of  Louisiana,  with  the  same  ex- 
tent that  it  now  has  in  the  hands  of  Spain,  and  that  it  had  when 
France  possessed  it,  and  such  as  it  should  be  after  the  treaties  sub- 
sequently entered  into  between  Spain  and  other  states.''  The  French 
text  is,  '<Sa  majeste  catholique  promet  et  s'engagede  son  c&t6,^  re- 
troc6der  k  la  republique  Frangaise,  six  mois  apres  l'ex6cution  pleine 
et  enti&re  des  conditions  et  stipulations  ci-dessiis,  relatives  4  son  al- 
tesse  royale  le  Due  de  Parme,  la  colonie  ou  province  de  la  Louisi- 
ane,  avec  la  mSme  6tendue  qu'ellea  actuell^ment  entre  les  mains  de 
PEspagne,  et  qu'elle  avait  lorsque  la  France  la  poss6dait  *et  rmogn 
telle  qu'elle  doit  £tre,  d'apr^  le^  trait^s  passes  subs6quem-  ^ 
ment  entre  I'Espagne  et  d'autres^  etats." 

It  was  ceded  by  France  to  the  United  States  in  tha  same  terms. 

Did  France  then,  at  any  time,  ever  possess  any  territory  as  far  or 
farther  to  the  east  of  the  island  of  Orleans  as  the  present  parish  of 
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Feliciana,  viz.  the  territory  between  the  river  Mississippi  and  the 
eastern  branch  of  Pearl  river  ? 

The  discovery  of  Louisiana  by  La  Salle  in  l6Bit ;  his  unsuccess- 
ful attempt  to  fonu  a  settlement  at  Rio  Colorado  de  Texas  in  1685; 
the  expedition  and  3ettlemept  of  Iberville  in  1699,  at  Dauphin 
Island  and  Biloxi,  where  he  remained  governor  for  twenty-three 
years,  and  exhibited  a  character  for  enterprise  and  perseverance, 
which  has  not  been  surpassed ;  are  clothed  with  the  character  of 
historical  events ;  and  this  spot,  far  eastward  of  the  present  state, 
was  the  first  to  receive  the  name  of  Louisiana.  It  was  twenty-three 
years  afier  the  period  of  the  settlement  of  the  French  at  Dauphin 
Island  and  Biloxi,  before  the  head  quarters  of  the  province  were 
moved  to  the  banks  of  the  Mississippi.  At  the  barren  and  inhos- 
pitable Biloxi,  Iberville,  constrained  by  orders,  maintained  his  go-* 
vemment  long  after  hisowQ  judgment  was  convinced  that  the  fertile 
bank  of  the  Mississippi  was  destined  to  be  the  site  of  an  immense 
metropolis.  These  events,  and  the  general  settlement  of  the  coun- 
try, are  minutely  detailed  in  a  recent  publication,  and  the  authori- 
ties from  which  they  are  taken  are  referred  to.  Martin's  History 
of  Louisiana,  vol.  i.  fi'om  page  122  to  page  300,  who  cites  Charle- 
voix, Laharpe,  Vergennes,  Dupratz,  and  the  records  of  the  country. 

That  France  always  ^ave  a  limit  to  Louisiana,  which  embraced 
the  territory  in  question,  may  be  further  seen  by  the  grant  to  Crozat, 
made  in  171 2,  in  which  Crozat  is  apjpointed  solely  to  carry  on  trade, 
<^  in  all  the  lands  possessed  by*  us,  and  bounded  by  New  Mexico 
and  the  lands  of  the  English  Carolina,  all  the  establishments,  ports, 
havens,  rivers,  and  principally  the  port  and  haven  of  the  island  of 
Dauphin,  heretofore  called  Massacre ;  the  river  of  St.  Louis,  here- 
tofore called  Mississippi ;  from  the  Qdge  of  the  sea,  as  far  as  Illinois, 
•2861  *^^8®^^®^  ^^^^  ^^e'  river  of  St.  Philip,  heretofore  called  the 
^  Missourys ;  and  of  St.  JeroQie,  heretofore  called  Ouabache ; 
with  all  the  countries,  territories,  lakes,  within  land,  and  the  rivers 
which  fall  directly  and  indirectly  into  that  part  of  St.  Louis." 

The  manner  in  which  France  dispossessed  herself  of  Louisiana  in 
favour  of  Great  Britain  and  Spain  by  the  treaty  of  1763,  ceding  the 
part  of  Louisiana  east  (to  the  left)  of  thejsland  of  Orleans  to  Great 
Britain,  and  the  island  of  Orleans  and  the  part  of  Louisiana  west  of 
the  Mississippi  .to  Spain ;  the  consolidation  of  the  part  of  Louisiana 
thus  ac£[uired  by  England  with  other  territory  ceded  to  her  by  Spain 
in  1763,  which  consolidation  constituted  the  province  of  West 
Florida;  and  the  subse^quent  acquisition  by  Spain  of  West  Florida, 
thus  embracing  part  of  Louisiana,  in  1783,  are  so  fully  and  expli- 
citly detailed  in  the  correspondence  of  our  ministers,  contained  in 
the  state  papers  at  the  place  cited,  in  the  reasons  given  for  the  judg- 
ment of  the  Court,  and  in  the  extract  from  the  treatise  on  American 
diplomacy,  that  it  would  only  lead  to  repetition  to  anticipate  them. 
For  the  same  reason  the  Court  is  referred  to  these  extracts  for  a 
critical  analysis  of  the  language  of  the  treaty,  from  which  it  will  be 
found  that  to  consider  the  territory  in  question  as  ceded  by  Spain  to 
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France,  and  by  France  to  the  United  States,  is  the  only  key  to  the 
peculiar  and  otherwise  inexplicable  phraseology  of  these  treaties. 
That  this  peculiar  ^hraseobgy  applied  to  the  dimensions  of  the  ter- 
ritory to  be  ceded  rather  than  to  any  other  modifications  it  had  un- 
detgone  by  treaty,  is  clearly  deduced  from  the  terms  used.  His 
Catholic  majesty  retrocedes  to  France,  "the  colony  or  province  of 
Louisiana  with  the  same  extent  that  it  now  has  in  the  hands  of 
Spain,  and  that  it  had  when  France  possessed  it,  and  such  as  it 
should  be  after  the  treaties  subsequently  entered  into  between  Spain 
add  other  states." 

The  words,  the  same  extent,  are  to  be  understood  as  applying  to 
each  member  of  the  sentence,  viz.  with  the  same  extent  that  it  now 
has  in  the  hands  6f  Spain,  and  with  the  same  extent  that  it  had 
when  France  possessed  it,  atid  with  such  extent  as  it  has  or  ought 
to  have- after  the  treaties  *subsequently  entered  into  between  r»oQ7 
Spain  and  other  states;  this  is  obviously  the  meaning  of  '• 
this  peculiar  phraseology,  and  it  is  confirmed  by  adverting  to  the 
French  text^  where  the  word  telle  is  placed  in  the  feminine  to  ac- 
cord with  .6tendue,  the  last  preceding  substantive.  From  these'  pre- 
inises,  there  can  be  no  doubt  that  the  learned  judge  of  the  Court  of 
the  first  instance  is  fully  borne  out  and  supported  in^the  conclusion 
that  the  country  east  of  the  island  of  Orleans,  including  Mobile,  &c. 
to  the  Perdido,  was  from  1682  to  1763  in  possedsioh  of  France  un- 
der the  name  of  Louisiana ;  that  it  was  ceded  and  intended  to  be 
ceded  to  her  again  by  Spain  in  1800,  and  by  France  to  the  United 
States  m  1803.  The  arguments,  pro  and  con,  on  this  subject  are 
well  summed  up  in  a  publication  entitled.  Diplomacy  of  the  United 
States.  From  this  work  it  appears,  that  during  the  negotiations 
which  ended  in  the  peace  of  1783,  at  an  unsuspicious  moment, 
Spain  herself  admitted  that  the  country  bordering  on  the  east 
side  of  the  Mississippi,  previous  to  the  war  of  1756,  belonged  to 
France. 

This  law  lays  down  the  principle,  that  where  there-  are  two  pur- 
chasers from  the  same  vendor,  who  have  lx>th  paid  the  price,  ho 
who  gets  first  into  possession  is  to  be  maintained  in  the  title.  To 
prepare  for  the  application  of  this  law,  it  is  laid  down,  that  nations 
are  mere  moral  beings,  and  that  they  are  to  be  governed  in  alt  the 
contracts  which  they  enter  into  among  them,  by  the  same  rules  by 
which  contracts  of  the  same  nature  are  governed,  when  entered  into 
between  private  persons. 

It  is  further  assumed,  that  the  United  States  are  a  mere  purchaser 
from  France;  and  plaintifSs'  grantee,  in  like  manner,  a  purchaser 
from  Spain,  who  was  in  the  actual  administration  of  the  country. 
It  is  next  asserted,  or  sought  to  be  inferred,  that  plaintifis'  grantee 
was  put  in  actual  possession  of  his  grant  before  the  United  States 
took  actual  possession,  in  December,  tS03,  and  therefore,  under  the 
aforementioned  rule  of  law,  has  a  better  title  than  the  United  States, 
or  any  persons  deriving  claim  under  theoL 
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The  sophistry  of  comparing  a  cession  by  treaty^beitween  nations, 
*2^81  ^^  ^^  ordinary  bargain  and  sale,  and  applying  the  *rules  of 
^  law  as  to  property  among  individuals  to  the  transactions 
among  nations,  is  alniost  too  obvious  to  require  refutation. 

An  act  erecting  Louisiana  into  two  territories,  passed  26th 
March,  1804, 

The  fourteenth  section  of  that  act  annuls  all  grants  made  within 
the  ceded  territory,  subsequent  to  the  treaty  of  St.  Ildefonso,  except 
td  actual  settlers,  .&c.  , 

No  law  of  the  United  States  has  passed  exempting  grants  such 
as  that  under  which  plaintiffs  claim,  from  the  nullity  with  which 
they  are  struck  by  -this  section  of  that  law.     For, 

1.  This  grant  violat^^s  the  usual  powers  vested  in  a  governor,  and 
the  laws,  usages  and  cu3toms  of  die  Spanish  government  on  this 
subject,  in  granting  so  large  a  quantity  of  land;  and  hence  the  rati- 
fication of  the  king  was  sought  and  obtained,  but  at  too  late  a  period 
to  confer  a  title. 

2..  No  actual  settlement  is  pretended  or  alleged 

3.  The  grant  exceeds  a  league  square. 

It  is  not  a  little  singular  for  the  good  faith  of  these  large  grants, 
that  they  are  all  located  precisely  between  the  Mississippi  and  the 
Perdido,  all  hurried  through  with  the  speed  of  lightning,  compared 
with  the  usual  pace  of  Spanish  fsiuthorities,  and  made  about  the 
same  period  of  time.  That  the  payments  are  not  in  money  but  iti 
certificates  of  credits,  issued  by  the  minister  of  finance. 

That  the  grant, itself  expressly  declares  the  land  to  be  within  the 
province  of  Louisiana;  for  the  caption  is,  Louisiana,  Distrito  de  Ba- 
ton Rouge;  that  it  is  issued,  by  Morales,  while  he  yet  remained  at 
New  Orlefins.  With  these  concurring  facts,  it  is  not  surprising  that 
the  government  of  the  United  States  have  i^eftised  ta  confirm  eight 
or  ten  grants,  which  embrace  five  hundred  thousand  acres  of  land. 

After  the  liberal  course  of  proceeding  on  the  part  of  the  United 
States,  in  relation  to  grants,  up  to  the  very  period  that  possession 
was  taken  by  her,  after  the  long  usiurped  retention  of  it  by  Spain, 
the  Court,  or  any  one  else,  can  feel  no  conunisei^ation  either  for  the 
original  grantees,  parties  to  such  gross  frauds,  or  for  speculating 
purchasers  of  doubtful  titles.  TechnicaUties  sometimes  serve  as 
*2S91  h^Q^t'^^i^  ^^  ^justice ;  they  may  also  be  wisely  used  to  de- 
^  feat  fraud ;  and  the  claim  of  the  plaintiff  is  of  such  a  nature, 
and  entitled  to  so  little  favour,  that  the  Court  would  decide  against 
it,  even  if  they  were  obliged  to  rest  their  decision  on  a  rigid  techni- 
cality. Even  if  it  were  necessary  to  resort  to  summum  jus  to  ex- 
tinguish it,  it  would  work  nothing  but  summ^  justitia.  But  this  is 
not  necessary.  The  plaintiffs'  title  vanishes  on  the  application  of 
the  plainest  principles  of  law,  and  the  most  ordinary  rules  of  de- 
cision. 

To  any  argument  predicated  on  the  ground,  that  Spain,  being  in 
actual  possession,  had  a  right  to  make  grants,  it  may  be  answered: 
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1.  That  trom  the  first  of  October,  1800,  the  country  belonged  to 
France,  who  transferred  it  to  the  United  States  in  18ba,  as  she  re- 
ceived it  by  cession  from  Spain.  If  France  permitted  it  to  be  go- 
verned by  Spanish  authorities,  from  want  of  ability  to  take  posses- 
sion, or  motives  of  convenience,  the  Spanish  authorities  could  not  go 
beyond  mere  acts  of  administration,  viz.:  such  as  were  necessary  to 
maintain  the  bond  of  society;  they  were  not  at  tiberty  to  dispose  pf 
the  public  domain  at  their  own  will  and  pleasure;  or. to  fill  their 
coffers  by  its  sale.  To  this  extent  alone,  is  any  succeeding  govern- 
ment held  by  the  general  principles  of  political  law,  (independent  of 
special  conventions)  to  recognise  the  acts  of  their  predecessors,  who 
have  acted  the  de  facto  without  being  the  de  jure  government  The 
United  States  succeeded  to  the  rights  of  France,  and  France  was 
not  bound  to  recognise  acts  similar  to  these,  done  after  the  date  of 
the  acquisition.  It  is  not  considered  that  the  third  article  of  the 
treaty,  which  secures  the  protection  and  enjoyment  of  property,  is 
any  limitation  on  the  first  article,  which  transfers  the  province  as 
fully,  and  in  the  same  manner  in  which  France  received  it  from 
Spain.  But  even  had  it  been  justice  arid  equity  to  recognise  all 
ordinary  acts  of  administration,  still,  every  act  which  was  in  fraud 
of  the  real  owner,  he  might  disavow  and  refuse  to  ratify  ;^he^e  large 
grants  of  land,  so  unusual,  and  at  variance  with  the  ordinary  Spanish 
regulations  on  this  subject,  carry  too  strongly  on  theiir  front  their 
character,  to  entitje  them  to  any  favour.  *The  government  r»ooo 
of  the  United  States  has,  as  we  have  seen,  gone  very  &r  in  >- 
recognising  every  species  of  title  which  had  the  presumption  of 
fairness,  that  emanated  from  the  Spanish  authorities,  prior  to  the 
taking  possession  of  the  country,  on  the  20th  of  December,  1803, 
and  even  up  to  1810;  but  they  have  guarded  their  liberality  from 
abuse^  by  imposing  various  reasonable  conditions,  within  which  the 
plaintiff's  claim  does  not  corner 

The  acquisition  of  the  United  States  was  niade  in  April^  1809,  and 
no  step  was  taken  towards  originating  this  title  till  October,  1803, 
long  after  we  may  fairly  presume  the  knowledge  of  the  transfer  was 
made  public  The'  United.  States  had  the  right,  and  they  have  ex- 
ercised it,  to  refuse  to  ratify  every  such  grant  made  after  their  title 
was  acquired,  and  a  fortiori  after  it  was  known,  and  they  have 
always  refused  to  give  any  colour  or  shadow  of  legal  right  to  claims 
of  the  magnitude  of  that  under  the  wings  of  which  plaintiffs  seek  to 
cover  the  tract  of  land  in  dispute,  conceiving  them  to  have  been 
issued  in  fraud  of  their  rights  of  sovereignty. 

The  circumstance  therefore  of  the  petition  and  order  of  survey 
being  made  anterior  tp  the  taking  possession  by  the  United  States, 
but  posterior  to  the  cession  and  while  Spain  was  in  actual  posses- 
sion; cannot  confer  on  the  plaintiffs  any  right,  if  the  United  States, 
as  they  have  uniformly  done,  refuse  to  ratify  an  incomplete  title, 
which  as  sovereign  they  may  refuse  to  do. 

2.  As  to  all  titles  which  emanate  from  the  sovereign,  and  are  set 
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up  against  the  sovereign  himself,  it  is  thegovernmentulone  ^hich 
can  through  its  tribunals  determine  on  such  claims. 

The  United  States  have  instituted  tribunals  to  deitiie  all  claims 
to  lands,  of  whose  want  of  liberality  in  confirming  titles  there  has 
been  no  complaint;  except  by  a  few  individuals  whose  claims  are 
judged  to^have  originated  in  fraud  of  the  rights  of  the  United  States. 
The  daim  of  the  plaintiffs  has  been  presented  for  reoord  and  con- 
firmation; but  it  has  not  been  approved  or  confirmed  by  the  com- 
missioners, or  we  should  have  heard  such  approval  aad  confirma- 
tion alleged  in  the  petition.  The  United  States  have  given  away 
*29n  *^^®^  ^®T  lands,  and  by  doing  so  have  not  only  manifested 
^  their  liberality  and  wise  policy,  but  conferred  r^hts  and  cre- 
ated interests  which, from  the  extent  and  variety  of  the  persons  in- 
terested,, ou^ht  not  now  to  be  affected;  unless  indeed  the  strictly 
impartial  scale  of  justice  preponderates  against  them,  when  indeed 
they  must  be  extinguished  even  If  the  sword  of  justice  be  necessary, 
to  enforce  the  decree.  Of  such  a  result  we  have  little  apprehension, 
sustained  as  we  are  by  such  a  mass  of  legislation  and  the  substantial 
rules  of  political  law. 

The  question  submitted  in  this  case  was  glanced  at  in  De  la  Croix 
V9.  Chamberlain,  19  Wheaton,  599.  "That  case  was  decided  on  the 
technical  groufid,  that  an  imperfect  title  could  not  sustnin  an  action 
of  ejectment.  The  same  objection  might  exist  in  this  c^e,  if  the  acts 
of  the  Spanish  governor  and  king  are  considered  as  without  authori- 
ty over  the  territory  described  after  1803.  But  the  case  is  adverted 
to,  principally  with  a  view  to  an  opinion  advanced,  as  wer  presum^,. 
by  the  deciding  judge ;  for  it  is. not  a  necessary  reason  for,  or  pivot 
of  the  decision  of  the  Court. 

The  references  to  the  acts  of  Congress,^  already  given,  show  with 
what  limitations  the  United  States  have  confirmed  titles  which  had 
their  commencement  after  October,  1800,  viz. :  the  da^of  the  treaty 
of  St.  Ildefonso;  that  k  is  only  grants  limited  as  to  quantity,  viz.:  a 
league  square,  and  which  were  accompanied  by  settlement,  and 
considered  by  the  commissioners  to  have  commenced  in  good  faith, 
which  were  thus  confirmed.  As  to  any  grants  which  originated 
after  October,  1800,  conferring  titles  to  land  to  an  extent  exceeding 
a  league  square,  the  14th  section  of  the  act  of  1804  at  once  annuls 
them,  and  no  subsequent  law  has  withdrawn  its  withering  effect. 
This  and  the  subsequent  acts  clearly  show,  that  the  United  States 
considered  that  the  cession  by  Spain  to  France  put  an  end  to  the 
power  of  Spanish  officers  to  make  grants  of  land;  and  this  doubtless 
was  the  strict  law  of  the  case.  The  possession  of  Spain  after  1800, 
was  not  a  possession  as  owner.  Her  officers  could  therefore  only 
do  administrative  and  conservative  acts;  and  not  acts  of  pure  so- 
*2q2l  v®''®ig"*y*    I*  ^  respectfully  insisted,  that  the  United  *States 

*    ^  drew  a  clear  di3tinction  as  to  dates,  permitting  grants,  prior 

to  1800,  to  rest  on  their  proper  legality  for  validity;  but  constituting 

themselves  into  judges  of  all  grants,  made  subsequent  to  thdt  period. 

They  have  confirmed  all  acts  done,  or  grants  made  after  October, 
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1800,  up  to  1803;  where,  from  the  minuity  or  contracted  dimensions, 
they  carried  presumptive  proof  that  they  were  made  in  the  ordinary 
exercise  of  sovereignty,  and  in  good  £ftijth,  at  least  on  the  part  of  the 
grantees.  They  have^even  carried  this  liberality  in  favoufof  such 
grants,  made  prior  to  1810,  when  the  country  was  actually  taken 
possession  of.  Joydra's  patent  comes  within  no  one  of  the  confirm- 
ing acts^ . 

The  plaintiffs  must  either  succeed  in  establishing  that  Louisiana 
was  bounded  on  the  east  by  the  Iberville  and  the  lakes,  or  their 
grant  falls  to  the  ground.  When  the  plaintiffs  invoke  the  aid  of  the 
treaty  of  1819,  it  is  by  assuming  that  the  ground  of  dispute  was  not 
included  in  Louisiana,  under  the  cession  of  1803.  We  have,  as  we 
apprehend,  cleatly  refuted  this  position.  The  treaty  of  1819,  has 
substance  enough  for  its  application,  in  the  use  of  the  terms.  West 
Florida,  in  the  territory  actually  ceded,  viz,:  the  portion  of  West 
Florida,  between  the  Perdido  and  the  Apalachicola,  to  render  un- 
necessary the  establishment  of  a  principle  which  would  stamp  with 
usurf^ation  and  injustice  so  large  a  portion  of  federal  legislation,  and 
aimihilate  the  original  legc^lity  of  the  rights  of  thousands  in  the  states, 
of  Alabama,  Mississippi,  and  Louisiana.. 

It  is  not,  therefore,  on  su^h  a  title  as  the  one  presented  by  plain- 
tiffs, predicated  on  a  petition  and  order  of  survey  for  forty  thousand 
arpens  of  land,  made  after  the  cession,  which  took  place  in  April, 
1803,  and  of  which  the  title  was  not  completed  till  January  and  May, 
1804  and  1805,  unaided  by  any  sanction  of  the  government  of  the 
United  States,  and  in  the  very  teeth  of  its  laws;  that  the^ plaintiffs 
can  recover.  In  the  wordi»  of  the  exception,  the  grant  or  ^patent 
was  made  by  persons  who  had  not  at  the  time  any  authority  to 
grant  lands  within  that  district.  The  plaintiff  show  no  legal  title 
to  the  lands  claimed  by  them. 

Subsequentacts  of  Congresahaveestablisbed  land  offices  *in  rnogo 
the  territory  of  Florida,  westward  of  the  Perdido;  but  the  L 
disputed  territory  remains  piart  of  the  states  of  Mississippi,  Alabama, 
and  Louisiana,  under  acts  of  Congress  which  recognise  it  as  ceded 
by  the  treaty  of  1803.  There  is  certainly  manifested  in  the  preten- 
sions of  the  plaintiffs  in  setting  up  this  title,  a  gratifying  instance  of 
the  latitude  of  legal  discussion  permitted  under  our  free  institutions; 
but  there  is  something  hopeless  in  the  supposition  that  Courts  of 
justice  might  by  possibility  entertain  an  opinion  different  from  the 
one  so  early  taken  and  so  long-persevered  in  by  the  government, 
and  by  which  no  palpable  contradiction  or  absurdity  is  maintained ; 
the  judiciary  must  be  considered  as  bound  to  follow  the  twenty  years' 
interpretation  given  by  their  government  to  a  treaty  made  by  them* 
Even  under  our  very  peculiar  form  of  government,  it  would  be  a 
singular  instance  of  imperium  in  imperio,  if  the  judiciary  and  the  go- 
vernment were  found  deciding  such  a  question  in  different  ways. 

Mr.  Webster,  for  the  appellants,  in  reply. 
The  question  for  th^  decision  of  the  Court  is,  whether  the  lands 
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sued  for  by  the  petitioners  are  a  pari  of  the  province  of  Louisiana, 
as  that  province  was  ceded  by  France  to  th^  United  States ;  or  are 
a  part  of  Wesi  Florida^  as  that  prdvince  was  ceded  by  Spain  to  the 
United  States.  If  a  paurt  of  Louisiana ;  then  ijbe  lands  were  public 
domain,  and  now  belonged  to  the  United  States  or  her  grantees.  If 
apart  of  Florida ;  then  the  grant  under  which  the  plaintiif  derives 
title  is  goody  and  he  is  entitled  to  recover. 

Louisiana,  as  the  United  States  received  it  from  France,  was 
bounded  on  the  east,  either  by  the  Iberville  and  the  lakes,  or  by  the 
Perdido ;  no  other  or  intermediate  boundary  is  set  up.  If  the  United 
States  obtained  their  title  from  France,  they  have  both  soil  and  juris- 
diction ;  4f  under  Spain,  .they  have  the  jurisdiction  but  not  the  soil. 

What  was  the  extent  then  of  the  grant  from  France  to  the  United 
States  of  April  30th,  1803  ?  The  grant  was  of  the  province  of 
Louisiana ;  it  stated  no  boujidaries,  nor  limits,  but  it  referred  to  the 
title  of  France^  that  is,  to  the  treaty  of  St.  Ildefonso.  The  words 
*2941  ^^  ^^^  treaty  have  been  frequently  ^repeated  in  the  course 
A  of  the  argument  That  treaty  then  is  to  be  looked  at  and 
considered. 

That  treaty  retrocedes  to  the  colony  or  province  of  Louisiana; 

1.  With  the  same  extent,  which  it  now  has  in  the  hands  of  Spsdn. 

2.  That  it  had  when  France  possessed  it.  $.  And  such  as  it  ought 
to  be,  after  the  treaties  subsequently  entered  into  between  Spain  and 
other  states. 

How  theti.is  this  treaty  to  be  construed? 

1.  In  the  first  place  we  must  look  at  the  coniUtion  and  state  of 
the  country  b^  they  then  were.  From  November,  1762,  Ibi  period  of 
thirty-eigtu  years,  Spain  had  owned  Louisiana;  she  had  been  in  the 
actual  possession  of  it  from  1769,  ;a  period  of  thirty-one  years. 
During  all  this  time,  she  had  possessed  it  as  bounded  on  the  east 
side  by  the  lakes.  From  1763  to  1783  England  had  owned  the 
territory  on  the  left  bank,  under  the  appellation  of  .Florida.  For 
twenty  years  England  and  Spain  occupied  respectively^  each  its  own 
territory,  with  boundaries  settled  by  treaty  and  well  understood.  In 
1783  Spain  obtained  the  territory  on  the  left  bank  from  England, 
but  she  obtained  it  as  Florida. .  As  lAich  it  was  ceded  to  her,  and  as 
such,  she  received  it.  From  1783  to  1800,  sev^teen  years^  she 
owned  both  banks;  but  she  owned  one  as  Louisiana,  and,  the  other 
as  Florida.  This  is  perfectly  clear  as  matter  of  fact;  and  the  pro- 
vinces were  as  well  known,  and  divided  by  lines  as  certain,  as  are 
the  provinces  of  Spain  at  homo. 

For  forty  years  not  one  foot  of  land  east  of  the  Iberville  had  been 
treated  by  her  as  part  of  Louisiana.  Her  laws,  her  ordinances;  her 
colonial  governments,  her  archives,  her  administration,  all  recognise 
the  distinction  between  Louisiana  and  Florida, 

This  is  the  great  leading  consideration ;  it  is  entirely  unquesUon- 
able  as  matter  of  fact,  and  quite  important  in  the  argument. 

Louisiana,  then,  at  that  time  was  as  clearly  defined  in  its  bounda- 
ries, at  least  on  the  east,  as  Estramadura  or  Andalusia.  AH  thi^ 
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was  known  to  France :  1st,  Because  it  was  known  to  everybody; 
and,  2d,  Because  these  were  the  limits  with  which  France  herself 
had  ceded  Louisiana  to  Spain. 

*  Under  these  circumstances,  the  treaty  of  St.  Ildefonso  r«oqe 
was  made.  L 

1.  It  cedes  "the  colony  or  province  of  Louisiana."  This  of  it- 
self is  a  sufficient  description ;  if  nothing  more  had  been  said,  the 
colony  would  have  passed,  with  its  then  known  and  established 
boundaries,  as  much  so  as  if  it  had  been  Castille  or  Arragon.  If  it 
had  stopped  here,  would  there  have  been  any  doubt?  Certainly  none. 

This  is  very  important;  because  if  the  grant  thus  far  is  clear, 
then  it  is  not  to  be  affected  by  any  thing  in  itself  less  clear ;  if  all 
that  follows,  taken  together,  be  ambiguous,  then  it  ought  not  to 
control  the  preceding,  which  is  free  from  ambiguity.  That  would  be 
^worse  than  to  illustrate  the  obscure  by  the  obscure ;  it  would  be  to 
obscure  the  clear  by  the  obscure.  Vattel,  book  iL  ch.  zvii.,  upon  the 
interpretation  of  treaties,  interprets  the  obscure,  so  that  it  agrees 
with  what  is  clear  and  plain.  Therefore  if  all  that  follows,  taken 
together,  is  doubtful,  it  is  all  to  be  rejected. 

2.  But  properly  considered,  what  follows  is  not  doubtful. 
There  are  two  ways  in  which  these  three  modes  of  description 

may  be  considered;  and  each  will  lead  to  the  same  result.  1.  They 
may  be  viewed  as  explanatory  of  each  other,  or  as  synonymous 
phrases.  This  probably  is  the  true  mode  of  regarding  them.  2.  Or 
as  qualifying  and  limiting  each  other. 

1.  It  is  natural  to  consider  them  as  synonymous.  They  are  co- 
pulative ;  they  are  evidently  used  as  synonymous.  Take  the  two 
first;  "Louisiana  is  to  be  ceded  as  Spain  now  holds  it,  and  as  France 
held  it/'  Does  not  this  form  of  expression  imply  that  the  extent 
was  the  same  in  both  cases?  If  the  extent  was  different,  then  both 
could  not  be  true.  Yet  both  are  used,  and  the  inference  therefore 
is,  that  they  were  used  as  synonymous. 

If  the  extent  had  been  different,  then  the  language  would  have 
been  not  as  Spain  now  holds  it,  but  as  France  held  it 

The  fair  import  of  the  expression  is,  that  they  mean  the  same 
thing ;  or  were  intended  to  express  the  same  thing.  Now  if  these 
expressions  appear  in  any  degree  inconsistent  with  themselves, 
what  is  the  rule  to  be  applied  to  them?  *Clearly,  it  is  to  find  r^nqa 
out,  if  we  can,  one  which  is  clear  and  certain,  and  make  the  ^ 
rest  conform  to  it.  This  is  the  rule  of  common  sense.  Now  there 
is  one  of  these  descriptions  perfectly  clear,  unambiguous,  and  free 
from  doubt ;  and  that  is  entitled  to  control  all  the  rest.  Because  it 
corresponds  precisely  with  what  precedes  in  the  treaty ;  because  it 
is  first,  and  leading  in  the  order  of  arrangement ;  because  in  itself 
it  is  perfectly  distinct  and  intelligible. 

There  is  no  doubt  how  the  treaty  would  have  stood,  if  it  had 
stopped  there. 

The  doctrine  contended  for  on  the  other  side,  overrules  the  plain 
expressions  of  this  provisicm.     They  contend  Louisiana  shall  not 
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have  the  same  extent  as  in  the  hands  of  Spain ;  they  control  what 
is  clear  by  what  is  doubtful. 

But  it  is  further  evident,  that  two  of  these  clauses  completely 
agree,  the  first  and  the  last ;  '^  such  as  Spain  now  holds  it/'  and 
^^  such  as  it  ought  to  be  after  the  treaties  made  by  her ;''  these  are 
precisely  the  same  thing. 

Then,  if  these  expressions  were  used  as  mutually  explanatory, 
as  different  modes  of  expressing  the  same  thing ;  how  are  two  ot 
them  which  are  clear,  and  which  do  agree,  to  be  explained  away 
by  the  third,  which  is  doubtful  ?  These  two  are  almost  identical, 
''  such  as  Spain  now  holds  it,''  and  <^such  as  it  ought  to  be  after  the 
treaties  made  by  her." 

Then  we  come  to  what  has  raised  the  doubt;  '<  or  as  it  was  when 
France  possessed  it."  Now  this  expression  may  be  doubtful,  or 
might  be  if  it  stood  alone,  especially  if  it  be  admitted  that  France 
possessed  Louisiana  a  long  time^  and  that  at  different  periods  it  had 
a  different  extent  in  her  hands. 

The  object  is  to  fix  the  period  of  her  possession,  to  which  this 
refers. 

Let  it  be  admitted,  for  the  present,  that  it  had  a  different  extent 
at  different  periods.  Was  there  any  period  when,  by  acknowledg- 
ment, she  held  it  bounded  east  by  the  Mississippi?  There  certainly 
was ;  viz.  the  moment  of  its  actual  delivery  to  France  in  1769.  For 
seven  years  it  had  no  other  boundary  but  the  Iberville. 

But  it  is  enough  to  say  she  so  possessed  it,  in  1762  and  1763 ; 
*2971  *^^^  ^  ceded  it,  when  she  held  the  whole  of  Louisiana.  It 
-I  is  then  to  that  moment  that  these  words  are  to  refer ;  it  then 
went  into  the  possession  of  France  to  the  full  extent  now  claimed 
by  the  petitioners ;  because  in  this  way  the  article  is  reconciled  in 
all  its  parts. 

But  there  is  a  stronger  ground.  It  is  quite  clear,  fi*om  the  treaty 
itself,  that  it  refers  to  the  possession  of  France,  at  the  moment  after 
the  cession.  The  third  clause  makes  this  manifest;  <^ and  such  as 
it  ought  to  be,  after  the  treaties  subsequently  made  by  Spain,"  &c. 

Now  here  are  treaties  spoken  of  as  made  by  Spain,  subsequent  to 
this  possession  of  France.  Not  treaties  by  France  and  Spain,  but 
treaties  by  Spain  alone.  This  necessarily  fixes  the  period  to  be  that 
of  the  cession ;  for  before  that  time  Spain  could  not  affect  Louisiana 
by  treaties. 

Does  the  treaty  mean  after  the  treaties  entered  into  by  Spain,  sub- 
sequent to  La  Salle's  voyage  in  1682 ;  or  the  primitive  possession 
of  France  ? 

It  is,  therefore,  confidently  asserted,  that  it  is  not  only  an  admissi- 
ble, but  the  only  admissible  construction  of  the  clause,  as  the  time 
of  possession  by  France  referred  to  in  the  treaty  was  the  moment 
of  her  cession.  But  there  is  another  mode  of  considering  these 
clauses ;  and  that  is  not  to  regard  them  as  synonymous,  but  as  quali- 
fying and  limiting  each  other ;  and  this  will  lead  the  Court  to  the 
same  result. 
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Thus  far  the  subject  has  been  considered,  as  if  there  were  three 
clauses,  or  phrases  of  description. 

But  it  is  suggested  that  there  are  but  two,  the  two  first  being  in 
fact  but  one.  The  form  of  expression  justifies  this  construction ; 
'^  with  the  same  extent  that  it  now  has  in  the  hands  of  Spain,  and 
that  it  had  when  France  possessed  it ;  and  such  as  it  ought  to  have 
been  by  subsequent  treaties." 

The  first  sentence  states  the  same  thing,  and  the  last  qualifies  it. 
The  meaning  is,  take  the  colony  as  you  hold  it,  and  as  I  receive  it 
from  you,  subject  to  any  treaties  since  made  by  me.  The  punctua- 
tion shows  this,  as  well  as  the  phrase,  and  manner  of  expression. 

If  this  construction,  which  appears  to  be  the  right  one,  *be  r«oqQ 
adopted,  the  result  will  be  the  same ;  viz.  that  the  time  of  *- 
possession  referred  to  was  the  time  of  the  cession  to  Spain. 

But  we  may  go  further,  and  contend  that  no-  reasonable  argu- 
ment can  be  found  for  carrying  back  this  possession  to  early  history^ 
in  short,  that  France  never  did  possess  West  Florida,  as  part  of 
Louisiana,  within  the  meaning  of  words  used  as  these  words  are. 

She  claimed  it  indeed,  but  she  never  possessed  it.  She  had  a  set- 
tlement here  and  there,  with  an  undefined  claim.  She  claimed  it, 
but  no  treaty  acknowledged  it,  and  it  was  always  disputed  until 
1763.     12  Wheaton,  522. 

It  was  certainly  one  object  of  that  treaty  to  settle  the  limits  of 
Nova  Scotia ;  and  the  fair  construction  of  the  article  is,  that  it  fixes 
boundaries;  and  that  it  purports  to  cede  territory, does  not  alter  the 
nature  or  intent  of  it.  There  were  words  of  cession,  because  France 
had  a  settlement  at  Dauphin  Island.  On  the  dd  of  November,  1762, 
by  private  treaty,  France  ceded  Louisiana  to  Spain — all  Louisiana; 
and  by  a  treaty  with  England,  she  ceded  the  country  east  of  the 
Mississippi  to  England. 

At  the  time  of  the  definitive  treaty  of  10th  February,  1763,  Spain 
owned  Louisiana  under  the  treaty  of  November  preceding ;  and 
now  she  cedes  Florida  to  England,  and  all  her  possessions  east  of 
the  Mississippi.    This  was  certainly  a  designation  of  limits. 

How  did  the  parties  understand  the  treaty  of  1763  ?  The  letter 
to  L'Abbadie,  1  Laws  U.  S.  442,  shows  that  it  was  considered  that 
the  whole  of  Louisiana  was  the  property  of  Spain  ;  and  then,  1763, 
it  was  admitted  that  the  whole  of  Louisiana  lay  west  of  the  Missis- 
sippi ;  and  in  1763  Spain,  recovering  the  left  bank  of  the  river  from 
England,  received  it  as  Florida.  It  may  be  emphatically  inqiiired 
whether  it  is  reconcilable  to  sound  principles  to  go  back  to  the  times 
of  uncertain  and  contentious  claims,  or  to  the  time  of  fixed  and  ac- 
knowledged rights.  A  contemporaneous  exposition  of  the  treaty 
of  St,  Ildefonso  is  obtained  from  the  act  of  the  parties  to  that  treaty. 
When,  on  the  30th  Novenaber,  1803,  Spain  delivered  Louisiana  to 
France,  she  delivered  nothing  on  the  eastern  side  of  the  river. 

•The  history  of  the  title  of  the  United  States  to  Louisiana  |.»ggj^ 
will  illustrate  and  confirm  the  views  which  have  been  exhi-  *- 
bited  in  this  investigation. 
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In  1795  the  United  States  made  their  treaty  with  France.  Diffi- 
culties soon  after  arose  on  the  subject  of  the  navigation  of  the  Mis- 
sissippi, and  the  peace  of  the  two  countries  was  in  danger  from  these 
difficulties.  In  ISOl  or  1802,  we  heard  of  the  transfer  of  Louisiana 
to  France,  and  we  were  alarmed  at  the  prospect  of  the  armies  of  a 
powerful  and  successful  nation  landing  in  our  neighbourhood. 

Before  it  was  known  that  France  had  become  the  owner  of  Louisi 
ana,  we  were  anxious  to  (obtain  Florida ;  but  as  soon  as  this  be 
came  known  every  effort  was  directed  to  purchase  Louisiana  from 
France,  or  so  much  of  it  as  would  secure  to  the  flourishing  and  en- 
terprising western  population  of  our  country,  the  free  use  of  the 
magnificent  river  Mississippi;  their  right  by  all  the  laws  of  nature. 
The  treaty  of  April,  1803,  gave  the  whole  of  Louisiana  to  the  United 
States ;  that  treaty  reciting  the  treaty  of  San  Lorenzo. 

How  did  we  receive  the  acquired  territory?  Did  we  then  sup- 
pose we  had  obtained  any  thing  east  of  the  Mississippi  ? 

When  Claiborne  and  Wilkinson  took  possession  they  received 
Louisiana,  extending  only  as  asserted  by  the  appellants ;  and  they 
asked  for  no  more. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the  Court 

This  suit  was  brought  by  the  plaintiff  in  error  in  the  Court  of  the 
United  States  for  the  eastern  District  of  Louisiana,  to  recover  a 
tract  of  land  lying  in  that  district,  about  thirty  itiiles  east  of  the  Mis- 
sissippi, and  in  the  possession  of  the  defendant.  The  plaintiffs 
claimed  under  a  grant  for  forty  thousand  arpens  of  land,  made  by 
the  Spanish  governor,  on  the  2d  of  January,  1804,  to  Jay  me  Joy- 
dra,  and  ratified  by  the  king  of  Spain  on  the  29th  of  May,  1804. 
The  petition  and  order  of  survey  are  dated  in  September,  1803,  and 
the  return  of  the  survey  itself  was  made  on  the  27th  of  October  in 
the  same  year.  The  defendant  excepted  to  the  petition  of  the  plain- 
*300l  *^^^'  alleging  that  it  does  not.show  a  title  on  which  *they  can 
^  recover ;  that  the  territory  within  which  the  land  claimed  is 
situated,  had  been  ceded,  before  the  grant,  to  France,  and  by  France 
to  the  United  States ;  and  that  the  grant  is  void,  being  made  by 
persons  who  had  no  authority  to  make  it.  The  Court  sustained  the 
exception,  and  dismissed  the  petition.  The  cause  is  brought  before 
this  Court  by  a  writ  of  error. 

The  case  presents  this  very  intricate,  and  at  one  time  very  inte 
resting  question :  To  whom  did  the  country  between  the  Iberville 
and  the  Perdido  rightfully  belong,  when  the  title  now  asserted  by 
the  plaintiffs  was  acquired  ? 

This  question  has  been  repeatedly  discussed  with  great  talent  and 
research  by  the  government  of  the  United  States  and  that  of  Spain. 
The  United  States  have  perseveringly  and  earnestly  insisted  tliat, 
by  the  treaty  of  St.  Ildefonso,  made  on  the  1st  of  October,  in  the 
year  1800,  Spain  ceded  the  disputed  territory  as  part  of  Louisiana 
to  France  ;  and  that  France,  by  the  treaty  of  Paris,  signed  on  the 
30th  of  April,  1803,  and  ratified  on  the  21st  of  October  in  the  same 
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year,  ceded  it  to  the  United  States.  Spain  has  with  equal  persever- 
ance and  earnestness  main tained,  that  her  dession  to  France  com- 
prehended that  territory  only  which  was  at  that  time  denominated 
Louisiana,  consisting  of  the  island  of  New  Orleans,  and  the  country 
she  received  from  France  west  of  the  Mississippi. 

Without  tracing  the  title  of  France  to  its  origin,  we  may  state 
with  confidence  that  at  the  commencement  of  the  war  of  1756,  she 
was  the  undisputed  possessor  of  the  province  of  Loubiana,  lying  on 
both  sides  of  the  Mississippi,  and  extending  eastward  beyond  the 
bay  of  Mobile.  Spain  was  at  the  same  time  in  possession  of  Flori- 
da ;  and  it  is  understood  that  the  river  Perdido  separated  the  two 
provinces  from  each  other. 

Such  was  the  state  of  possession  and  title  at  the  treaty  of  Paris, 
concluded  between. Great  Britain,  France,  and  Spain,  on  the  lOth 
day  of  February,  1763.  By  that  treaty  France  ceded  to  Great  Bri- 
tain the  river  and  port  of  Mobile,  and  all  her  pdssess'ions  on  the  left 
side  of  the  river  Mississippi,  except  the  town  of  New  Orleans  and 
the  island  on  which  it  *is  situated :  and  by  the  same  treaty  r<„Q^| 
Spain<;eded  Florida  to  Great  Britain.  The  residue  of  Louisi-  L 
ana  was  ceded  by  France  to.  Spain,  in  a  separate  and  secret  treaty 
between  those  two  powers.  The  king  of  Great  Britain  being  thus 
the  acknowledged  sovereign  of  the  whole  country  east  of  the  Mis- 
sissippi, except  the  island  of  New  Orleans,  divided  his  late  acquisi- 
tion in  the  south  into  two  provinces.  East  and  West  Florida.  The 
latter  comprehended  so  much  of  the  country  ceded  by  France  as  lay 
south  of  the  31st  degree  of  north  latitude,  and  a  part  of  that  ceded 
by  Spain. 

By  the  treaty  of  peace  between  Great  Britain  and  Spain,  signed 
at  Versailles  on  the  3d  of  September,  1783,  Great  Britain  ceded  East 
and  West  Florida  to  Spain ;  and  those  provinces  continued  to  be 
known  and  governed  by  those  names,  as  long  as  they  remained  in 
possession  and  under  the  dominion  of  his  Catholic  majesty. 

On  the  first  of  October,  in  the  year  1800,  a  secret  treaty  was  con- 
cluded between  France  and  Spain  at  St  Ildefonso,  the  third  article 
of  which  is  in  these  words :  "  His  Catholic  majesty  promises  and  en- 
gages on  his  part  to  retrocede  to  the  French  republic,  six  monthsl 
after  the  full  and  entire  execution  of  the  conditions  and  stipulations 
relative  to  his  royal  highness  the  duke  of  Parma,  the  colony  or  pro- 
vince of  Louisiana,  with  the  same  extent  that  it  now  has  in  the 
hands  of  Spain,  and  that  it  had  when  France  possessed  it,  and  such 
as  it  should  be  after  the  treaties  subsequently  entered  into  between 
Spain  and  the  other  states.'* 

The  treaty  of  the  30th  of  April,  1803,  by  which  the  United  States 
acquired  Louisiana,  after  reciting  this  article,  proceeds  to  state,  that 
"  the  first  consul  of  the  French  republic  doth  hereby  cede  to  the 
United  States,  in  the  name  of  the  French  republic,  forever  and  in 
full  sovereignty,  the  said  territory  with  all  its  rights  and  appurte- 
nances as  fully  and  in  the  same  maniler  as  they  have  been  acquired 
by  the  French  republic,  in  virtue  of  the  above  mentioned  treaty  con- 
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eluded  with  his  Catholic  majesty."  The  fourth  article  stipulates  that 
'^  there  shall  be  sent  by  the  government  of  France  a  commissary  to 
Louisiana^  to  the  end  that  he  do  every  act  necessary,  as  well  to  re- 

*3021  ^^^®  ^^^'^  ^^®  officers  of  his  Catholic  *majesty  the  said 
^  country,  and  its  dependencies,  in 'the  name  of  the  French  re- 
public, if  it  has  not  been  already  done,  as  to  transmit  it  in  the  name  of 
the  French  republic  to  the  commissary  or  agent  of  the  United  States." 

On  the  30th  of  November,  1803,  Peter  Clement  Laussatt,  colonial 
prefect  and  commissioner  of  the  French  republic,  authorized,  by  full 
powers  dated  the  6th  of  June,  1803,  to  receive  the  surrender  of  the 
province  of  Louisiana,  presented  those  powers  to  Don  Manuel  Sat- 
cedo,  governor  of  Louisiana  and  West  Florida,  and  to  the  Marquis 
de  Casa  Calvo,  commissioners  on  the  part  of  Spain,  together  with  full 
powers  to  them  from  his  Catholic  majesty  to  maJsie  the  surrender. 
These  full  powers  were  dated  at  Barcelona,  the  15th  of  October, 
1802.  The  act  of  surrender  declares  that  in  virtue  of  these  full 
powers,  the  Spanish  commissioners,  Don  Manuel  Salcedo  and 
the  Marquis  de  Casa  Calvo,  ^^  put  from  this  moment  the  said  French 
commissioner,  the  citizen  Laussatt,  in  possession  of  the  colony  of 
Louisiana  and  of  its  dependencies,  as  also  of  the  town  and  island  of 
New  Orleans,  in  the  same  extent  which  they  now  have,  and  which 
they  had  in  the  hands  of  France  when  she  ceded  them  to  the  royal 
crown  of  Spain,  and  such  as  they  should  be  after  the  treaties  subse- 
quently entered  into  between  the  states  of  his  Catholic  majesty  and 
those  of  other  powers." 

The  following  is  an  extract  from  the  order  of  the  king  of  Spain 
referred  to  by  the  commissioners  in  the  act  of  delivery.  <^  Don  Carlos, 
by  the  grace  of  God,  &c."  "  Deeming  it  convenient  to  retrocede  to 
the  French  republic  the  colony  and  province  of  Louisiana,  I  order 
you,  as  soon  as  the  present  order  shall  be  presented  to  you  by  gene- 
ral Victor  or  other  officer  duly  authorized  by  the  French  republic, 
to  take  charge  of  said  delivery ;  you  will  put  him  in  possession  of 
the  colony  of  Louisiana  and  its  dependencies,  as  also  of  the  city  and 
island  of  New  Orleans,  with  the  same  extent  that  it  now  has,  that 
it  had  in  the  hands  of  France  when  she  ceded  it  to  my  royal  crown, 
and  such  as  it  ought  to.  be  after  the  treaties  which  have  successively 
taken  place  between  my  states  and  those  of  other  powers." 
*3031  Previous  to  the  arrival  of  the  French  commissioner,  the  *go- 
^  vemor  of  the  provinces  of  Louisiana  and  West  Florida,  and 
the  Marquis  de  Casa  Calvo,  had  issued  their  proclamation,  dated 
the  18th  of  May,  1803;  in  which  they  say,  ^^  his  majesty  having  be- 
fore his  eyes  the  obligations  imposed  by  the  treaties,  and  desirous 
of  avoiding  any  disputes  that  might  arise,  has  deigned  to  resolve  that  . 
the  delivery  of  the  colony  and  island  of  New  Orleans,  which  is  to  be 
made  to  the  general  of  division  Victor,  or  such  other  officer  as  may  be 
legally  authorized  by  the  government  of  the  French  republic,  shall 
be  executed  on  the  same  terms  that  France  ceded  it  to  his  majesty; 
in  virtue  of  which,  the  limits  of  both  shores  of  the  river  St.  Louis  or 
Mississippi  shall  remain  as  they  were  irrevocably  fixed  by  the 
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seventh,  article  of  the  definitive  treaty  of  peace,  conchKTed  at  Paris 
the  10th  of  February,  1763,  according  to  which  the  settlements  from 
the  river  Manshac  or  Iberville,  to  the  line  which  separates  the 
American  territory  from  the  dominions  of  the  king,  remain  in  pos- 
session of  Spain  and  annexed  to  West  Florida." 

On  the  21st  of  October,  1803,  Congress  passed  an  act  to  enable 
the  President  to  take  possession  of  the  territory  ceded  by  France  to 
the  United  States ;  in  pursuance  of  which  commissioners  were  ap- 
pointed, to  whom  Monsieur  Laussatt,  the  commissioner  of  the  French 
republic,  surrendered  New  Orleans  and  the  province  of  Louisiana 
on  the  20th  of  December,  1803.  The  surrender  was  made  in  gene- 
ral terms ;  but  no  actual  possession  was  taken  of  the  territory  lying 
east  of  New  Orleans.  The  government  of  the  United  States,  how- 
ever, soon  manifested  the  opinion  that  the  whole  country  originally 
held  by  France,  and  belonging  to  Spain  when  the  treaty  of  St.  Ilde- 
fonso  was  concluded,  was  by  that  treaty  retroceded  to  France. 

On  the  24th  of  February,  1804,  Congress  passed  an  act  for  la3ring 
and  collecting  duties  within  the  ceded  territories,  which  authorized 
the  President,  whenever  he  should  deem  it  expedient,  to  erect  the 
shores,  &c.,  of  the  bay  and  river  Mobile,  and  of  the  other  rivers, 
creeks,  &c.,  emptying,  into  the  gulf  of  Mexico  east  of  the  said  river 
Mobile,  and  west  thereof  to  the  Pascagoula  inclusive,  into  a  separate 
.  district,  and  to  establish  a  port  of  entry  and  delivery  therein.  The 
*port  established  in  pursuance  of  this  act  was  at  fort  Stoddert,  r«nrv . 
within  the  acknowledged  jurisdiction  of  the  United  States ;  *- 
and  this  circumstance  appears  to  have  been  offered  as  a  sufficient 
answer  to  the  subsequent  remonstrances  of  Spain  against  the  mea- 
sure. It  must  be  considered,  not  as  acting  on  the  territory,  but  as 
indicating  the  American  exposition  of  the  treaty,  and  exhibiting  the 
claim  its  government  intended  to  assert. 

In  the  same  session,  on  the  26th  of  March,  1804,  Congress  passed 
an  act  erecting  Louisiana  into  two  territories.  This  act  declares 
that  the  country  ceded  by  France  to  the  United  States  south  of  the 
Mississippi  territory,  and  south  5f  an  east  and  west  line,  to  com- 
mence on  the  Mississippi  river  at  the  thirty-third  degree  of  north 
latitude  and  run  west  to  the  western  boundary  of  the  cession,  shall 
constitute  a  territory  tinder  the  name  of  the  territory  of  Orleans. 
Now  the  Mississippi  territory  extended  to  the  thirty-first  degree  of 
north  latitude,  and  the  country  south  of  that  territory  was  necessarily 
the  country  which  Spain  held  as  West  Florida;  but  still  its  consti- 
tuting a  part  of  the  territory  of  Orleans  depends  on  the  fact  that  it 
was  a  part  of  the  ^country  ceded  by  France  to  the  United  States. 
No  practical  application  of  the  laws  of  the  United  States  to  this  part 
of  the  territory  was  attempted,  nor  could  be  made,  while  the  country 
remained  in  the  actual  possession  of  a  foreign  power. 

The  fourteenth  section  enacts,  ^^that  all  grants  for  lands  within  the 
territories  ceded  by  the  French  republic  to  the  United  States  by  the 
treaty  of  the  30th  of  April,  1803,  the  title  whereof  was  at  the  date 
of  the  treaty  of  St.  Ildefonso  in  the  crown,  government,  or  nation  of 
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Spain^  and  fevery  act  and  proceeding  subsequent  thereto  of  whatso- 
ever nature  towards  the  obtaining  any  grant,  title,  or  claim  to  such 
lands,  and  under  whatsoever  authority  transacted  or  pretended,  be, 
and  the  same  are  hereby  declared  to  be,  and  to  have  been  from  the 
beginning,  null,  void,  and  of  no  effect  in  law  or  equity."  A  proviso 
excepts  the  titles  of  actual  settlers  acquired  before  the  20th  of  De- 
cember, 1803,  from  the  operation  of  this  section.  It  was  obviously 
intended  to  act  on  all  grants  made  by  Spain  after  her  retrocession  oi 
<^^-. -,  Douisiana  to  France,  and  *  without  deciding  on  the  exten 
-^  of  that  retrocession,  to  put  the  titles  which  might  be  thus  ac 
quired  through  the  whole  territory,  whatever  might  be  its  extent, 
completely  under  the  control  of  the  American  government. 

The  President  was  authorized  to  appoint  registers  or  recorders  of 
lands  acquired  under^the  Spanish  and  French  governments,  and 
boards  of  commissioners  who  should  receive  all  claims  to  lands,  and 
hear  and  determine  in  a  summary  way  all  matters  respecting  such 
claims.  These  proceedings  were  to  be  reported  to  the  Secretary  of 
the  Treasury,  to  })&  laid  before  Congress  for  the  final  decision  of  that 
body. 

Previous  to  the  acquisition  of  Louisiana,  the  ministers  of  the 
United  States  had  been  instructed  to  endeavour  to  obtain  the  Flo- 
ridas  from  Spain.  After  that  acquisition,  this  object  was  still  pur- 
sued, and  the  friendly  aid  of  the  French  government  towards  its 
attainment  was  requested.  On.  the  suggestion  of  Mr.  Talleyrand 
that  the  time  was  unfavourable,  the  design  was  suspended.  The 
government  of  the  United  States  however  soon  resumed  its  pur- 
,  pose;  and  the  settlement  of  the  boundaries  of  Louisiana  was  blended 
with  the  purchase  «f  the  Floridas,  and  the  adjustment  of  heavy 
claims  made  by  the  United  States  for  American  property,  con- 
demned in  the  ports  of  Spain  during  the  war  which  was  terminated 
by  the  treaty  of  Amiens. 

On  his  way  to  Madrid,  Mr.  Monroe,  who  was  empowered  in 
conjunction  with  Mr.  Pinckney,  the  American  minister  at  the  court 
of  his  Catholic  majesty,  to  conduct  the  negotiation,  passed  through 
Paris ;  and  addressed  a  letter  to  the  minister  of  exterior  relations, 
in  which  he  detailed  the  objects  of  his  mission,  and  his  views  re- 
specting the  boundaries  of  Louisiana.  In  his  answer  to  this  letter, 
dated  the  21st  of  December,  1804,  Mr.  Talleyrand  declared,  in  de- 
cided terms,  that  by  the  treaty  of  St.  Ildefonso,  Spain  retroceded  to 
France  no  part  of  the  territory  east  of  the  Iberville  which  had  been 
held  and  known  as  West  Florida ;  and  that  in  all  the  negotiations 
between  the  two  governments,  Spsiin  had  constantly  refused  to  cede 
any  part  of  the  Floridas,  even  from  the  Mississippi  to  the  Mobile. 
He  added  that  he  was  authorized  by  his  imperial  majesty  to  say, 
*3061  ^^^*  ^^  *^®  *beginning  of  the  year  1802,  General  Bournon- 
-*  ville  had  been  charged  to  open  a  new  negotiation  with  Spain 
for  the  acquisition  of  the  Floridas ;  but  this  project  had  not  been 
followed  by  a  treaty. 

Had  France  and  Spain  agreed  upon  the  boundaries  of  the  retro 
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ceded  territory  before  Louisiana  was  acquired  by  the  United  States, 
that  agreement  would  undoubtedly  have  ascertained  its  limits.  But 
the  declarations  of  France  made  after  parting  with  the  province 
cannot  be  admitted,  as  conclusive.  In  questions  of  this  character, 
political  considerations  have  too  much  influence  over  the  conduct  qf 
nations,  to  permit  their  declarations  to  decide  the  course  of  an  inde- 
pendent government  in  a  matter  vitally  interesting  to  itself. 

Soon  after  the  arrival  of  Mr.  Monroe  at  his  place  of  destination, 
tbe  negotiations  commenced  at  Aranjuez.  Every  word  in  that  ar- 
ticle of  the  treaty  of  St.  Ildefonso  whic,h  ceded  Louisiana  to  France, 
was  scanned  by  the  ministers  on  both  sides  with  all  the  critical 
acumen  which  talents  and  2eal  could  bring  into  their  service.  Every 
argument  drawn  from  collateral  circumstances,  connected  with  the 
subject,  which  could  be  supposed  to  elucidate  it,  was  exhausted. 
No  advance  towards  an  arrangement  was  made,  and  the  negotiation 
terminated,  leaving  each  party  fym  in  its  original  opinion  and  pur- 
pose. Each  persevered  in  maintaining  the  construction  with  which 
he  had  commenced.  The  discussion  has  since  been  resumed  be- 
tween the  two  nations  with  as  much  ability  and  with  as  little  suc- 
cess. The  question  has  been  again  argued  at  this  bar,  with  the 
same  talent  and  reseskrch  which  it  has  uniformly  called  forth.  Every 
topic  which  relates  to  it  has  baen  completely  exhausted ;  and  the 
Court  by  reasoning  on  the  subject  could  only  repeat  what  is  familiar  ^ 
to  all. 

We  flhairsay  only,  that  the  language  of  the  article  may  admit  of 
either  construction,  and  it  is  scarcely  possible  to  consider  the  argu- 
ments on  either  side,  without  believing  that  they  proceed  from  a 
coilviction  of  their  tnUh.  The  phrase  on  ^ich  the  controversy 
mainly  depends,  that  Spain  retrocedes  Louisiana  with  the  same 
extent  that  it  had  when  France  possessed  it,  might  so  readily  have 
been  expressed  *in  plain  language,  that  it  is  difficult  to  resist  r^nr^j 
the  persuasion  that  the  ambiguity  was  intentional.  Had  ^ 
Louisiana  been  retroccded  with  the  same  extent  that  it  had  when 
France  ceded  it  to  Spain,  or  with  the  same  extent  that  it  had  before 
the  cession  of  any  part  of  it  tc  England,  no  controversy  respecting 
its  limits  could  have  arisen.  Had  the  parties  concurred  in  their  in- 
tention, a  plain  mode  of  expressing  that  intention  would  have  pre- 
sented itself  to  them.  But  Spain  has  always  manifested  infinite 
repugnance  to  the  surrender  of  territory,  and  was  probably  unwill- 
ing to  give  back  more  than  she  had  received.  The  introduction  of 
ambiguous  phrases  into  the  treaty,  which  power  might  afterwards 
construe  according  to  circumstances,  was  a  measure  which  the 
strong  and  the  politic  naight  not  be  disinclined  to  employ. 

However  this  may  be,  it  is,  we  think,  incontestable,  that  the 
American  construction  of  the  article,  if  not  entirely  free  from  ques- 
tion, is  supported  by  arguments  of  great  strength  which  cannot  be 
easily  confuted. 

In  a  controversy  between  two  nations  concerning  national  boun- 
dary, it  is  scarcely  possible  that  the  Courts  of  either  should  refuse  to 
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abide  by  the  measures  adopted  by  its  own  goyernment.  There  be- 
ing no  common  tribunal  to  decide  between  themyeach  determines  for 
itself  on  its  own  rights,  and  if  they  cannot  adjust  their  differences 
peaceably,  the  right  remauis  with  the  strongest  The  judiciary  is 
not  that  departnient  of  the  government,  to  which  the  assertion,  of  its 
interests  against  foreign  powers  is  confided;  and  its  duty  commonly 
is  to  decide  upon  individual  rights,  according  to  those  principles  which 
the  political  department  of  the  nation  have  established.  If  the 
course  of  the  nation  has  been  a  plain  one,  its  Courts  would  hesitate 
to  pronomice  it  erroneous. 

We  think,  then,  however  indlvidiual  judges  might  construe  the 
treaty  of  Ildefonso,  it  is  the  province  of  the  Court. to  conform  its 
decisions  to  the  will  of  the  legislature,  if  that  will  has  been  clearly 
expressed. 

The  convulsed  state  of  European  Spain  affected  her  influence 
•3081  ^^^'  ^®^  colonies;  and  a  degree  of  disorder  prevailed  *iti 
-'  the  Floridas,  at  which  the  Unitied  States  could  not  look  with 
indifiference.  •  In  October,  1810,  the  President  issued  his  proclama- 
tion, directing  the  governor  of  the  Orleans  territory  to  take  posses- 
sion of  the  country  as  far  east  as  the  Perdido,  and  to  hold  it  for  the 
United  States.  This  measure  was  avowedly  intended  as  an  asser- 
tion of  the  title  of  the  United  States ;  but  as  an  assertion,  which 
was  rendered  necessary  in  order  to  avoid  evils  which  might  contra- 
vene the  wishes  of  both  parties,  and  which  would  still  leave  the 
territory  ^<a  subject  of  fair  and  friendly  negotiation  and  adjust- 
ment" 

In  April,  1812,  Congress  passed  <'an  act  to  enlarge  the  limits  of 
the  state  of  Louisiana."    This  act  describes  lines  which  compre- 
hend the  land  in  controversy,  and  declares  that  the  country  included- 
within  them  shall  become  and  form  a  part  of  the  state  of  Louisiana. 

In  May  of  the  same  year,  another  act  was  passed,  annexing  the 
residue  of  the  country  west  of  the  Perdido  to  the  Mississippi  terri- 
tory. 

And  in  February,  1813,  the  President  was  authorized  "to  occupy 
and  hold  all  that  tract  of  country  called  West  Florida,  which  lies 
west  of  the  river  Perdido,  not  now  in  possession  of  the  United 
States." 

On  the  third  of  March,  1817,  Congress  erected  that  part  of  Florida 
which  had  been  annexed  to  the  Mississippi  territory,  into  a  separate 
territory,  called  Alabama. 

The  powers  pf  government  were  extended  to,  and  exercised  in 
those  parts  of  West  Florida  which  composed  a  part  of  Louisiana 
and  Mississippi  respectively ;  and  a  separate  government  was  erected 
in  Alabama.   U.  S.  L.  c.  4.  409. 

In  March,  1819,  "  Congress  passed  an  act  to  enable  the  people  of 
Alabama  to  form  a  constitution  and  state  government."  And  in 
December,  1819,  she  was  admitted  into  the  Union,  and  declared  one 
of  the  United  States  of  America.  The  treaty  of  amity,  settlement, 
and  limits,  between  the  United  States  and  Spain,  was  signed  at 
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Washington  on  the  22d  day  of  February,  1819,  but  was  not  ratified 
by  Spain  till  the  i4th  day  of  October,  1820 ;  nor  by  the  United 
States,  until  the  .22d  day  of  February,  1821.  So  that  Alabama 
was  ^admitted  into  the  Union  as  an  independent  state,  u^  r«Q/)Q 
virtue  of  the  title  acquired  by  the  United  States  to  her  terri-  ^ 
tory  under  the  treaty  of  AprU,  1803. 

After  these  acts  of  sovereign  power  over  the  territory  in  dispute, 
asserting  the  American  construction  of  the  treaty  by  which  the  go- 
yemment  claims  it,  to  maintain  the  opposite  construction  in  its  own 
Courts  would  certainly  be  an  Anomaly  in  the  history  and  practice 
of  nations.  If  those  departments  which  are  intrusted  with  the 
foreign  intercourse  of  the  nation,  which  assert  and  maintain  its  in- 
terests against  foreign  powers,  have  unequivocally  asserted  its  rights 
of  dominion  over  a  country  of  which  it  is  in  possession,  and  which  it 
claims  imder  a  treaty ;  if  the  legislature  has  acted  on  the  construc- 
tion thus  asserted,  it  is  not  in  its  own  Courts  that  thi9  construction 
is  to  be  denied.  A  question  like  this  respecting  the  boundaries  of 
nations,  is,  as  has  been  truly  said,  more  a  political  than  a.  legal  ques- 
tion, and  in  its  discussion,  the  Courts  of  every  country  must  respect 
the  pronounced  will  of  the  legislature.  Had  this  suit  been  instituted 
immediately  after  the  passage  of  the  act  for  extending  the  bounds 
of  Louisiana,  could  the  Spanish  construction  of  the  treaty  of  St. 
Udefonso  have  been  maintained?  Could  the  plaintiBr have  insisted 
that  the  land  did  not  lie  in  Louisiana,  but  in  West  Florida ;  that  the 
occupation  of  the  country  by  the  United  States  was  wrongful;  and 
that  his  title  under  a  Spanish  grant  must  prevail,  because  the  acts 
of  Congress  on  the  subject  were  foimded  on  a  misconstruction  of  the 
treaty?  If  it  be  said  that  this  statement  does  not  present  the  ques- 
tion fairly,  because  a  plaiptiBr  admits  the  authority  of  the  Court,  let 
the  parties  be  changed.  If  the  Spanish  grantee  had  obtained  pos- 
session so  as  to  be  the  defendant,  would  a  Court  of  the  United  States 
maintain  his  title  under  a  Spanish  grant,  made  subsequent  to  the 
acquisition  of  Louisiana,  singly  on  the  |>rinciple  that  the  Spanish 
construction  of  the  treaty  of  St  Udefonso  was  right,  and  the  Ameri- 
can construction  wrong?  Such  a.  decision  would,  we  think,  have 
subverted  those  principles  which  govern  the  relations  between  the 
legislative  and  judicial  departments,  and  mark  the  limits  of  each. 

*If  the  rights  of  the  parties  are  in  any  degree  changed,  that  r»Q{^ 
change  must  be  produced  by  the  subsequent  arrangements  ■- 
made  between  the  two  governments. 

A  '' treaty  of  amity;  settlement,  and  limits,  between  the  United 
States  of  America  and  the  king  of  Spain,"  was  signed  at  Washing- 
ton on  the  22d  day  of  February,  1819.  By  the  second  article  ^his 
Catholic  majesty  cedes  to  the  United  States  in  full  property  and  so- 
vereignty, all  the  territories  which  belong  to  him,  situated  to  the 
eastward  of  the  Mississippi,  known  by  the  name  of  East  and  West 
Florida.'^ 

The  eighth  article  stipulates,  that  ''all  the  grants  of  land  made 
before  the  24th  of  January,  1818,  by  his  Catholic  majesty,  or  by  his 
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lawful  authorities,  in  the  said  territories  ceded  by  his  majesty  to  the 
United  States,  shall  be  ratified  and  confirmed  to  the  persons  in  pos- 
session of  the  lands,  to  the  same  extent  that  the  same  grants  would 
be  valid  if  the  territories  had  remained  under  the  dominion  of  his 
Catholic  majesty.*' 

The  Court  will  not  attempt  to  conceal  the  difficulty  which  is  cre- 
ated by  these  articles.    ' 

It  is  well  known  that  Spain  iiad  uniformly  maintained  her  con- 
struction of  the  treaty  of  St.  Ildefonso.  His  Catholic  majesty  had 
perseveringly  insisted  that  no  part  of  West  Florida  had  been  ceded 
by  that  treaty,  and  that  the  whole  country  which  had  been  known 
by  that  name  still  belonged  to  him.  It  is  then  a  fair  inference  from 
the  language  of  the  treaty,  that  he  did  not  mean  to  retrace  his  steps, 
and  relinquish  his  pretensions;  but  to  cede  oh  a  sufficient  considera- 
tion all  that  he  had  claimed  as  his;  and  consequently,  by  the  eighth 
article,  to  stipulate  for  the  confirnfiation  of  all  those  grants  which  he 
had  made  while  the  title  remained  in  him. 

But  the  United  States  had  uniformly  denied  the  title  set  up  by  the 
crown  of  Spain;  had  insisted  that  a  part  of  West  Florida  had  been 
transferred  to  France  by  the  treaty  of  St.  Ildefonso;  and  ceded  to  the 
United  States  by  the  treaty  of  April,  1803;  had  asserted  this  con- 
struction by  taking  actual  possession  of  the  country;  and  had  ex- 
tended its  legislation  over  it.  The  United  States  therefore  cannot 
be  understood  to  have  admitted  that  this  country  belonged  to  his 
*<iin  ^^^^^^^^  *majesty,  or  that  it  passed  from  him  to  them  by  this 
J  article.  Had  his  Catholic  majesty  ceded  to  the  United  States 
^^all  the  territories  situated  to  the  eastward  of  the  Mississippi  known 
by  the  name  of  East  and  West  Florida,'*  omitting  the  words  "which 
belong  to  him,"  the  United  States  in  receiving  this  cession,  might 
have  sanctioned  the  right  to  make  it,  and  might  have  been  bound 
to  consider  the  eighth  article  as  co-extensive  with' the  second.  The 
stipulation  of  the  eighth  article  might  have  been  construed  to  be  an 
admission  that  West  Florida  to  its  full  extent  W£ls  ceded  by  this 
treaty. 

But  the  insertionof  these  words  materially  affects  the  construction 
of  the  article.  They  cannot  be  rejected  as  isurplusage.  They  have 
a  plain  meaning,  and  that  meaning  can  be  no  other  than  to  limit  the 
extent  of  the  cession.  We  cannot  say  they  were  inserted  carelessly 
or  unadvisedly,  and  must  understand  them  according  to  their  obvious 
import. 

it  is  not  improbable  that  terms  were  selected  which  might  not 
compromise  the  dignity  of  either  government,  and  which  each  might 
uhdei'stand,  consistently  with  its  former  pretensions.  But  if  a  Court 
of  the  United  States  would  have  been  bound,  under  the  state  of 
things  existing  at  the  signature  of  the  treaty,  to  consider  the  territory 
then  composing  a  part  of  the  state  of  Louisiana  as  rightfully  belong- 
ing to  the  United  States,  it  would  be  difficult  to  construe  this  article 
into  an  admission  that  it  belonged  rightfully  to  his  Catholic  majesty.* 
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ITie  sixth  article  of  the  treaty  may  be  considered  in  connexion 
with  the  second.  The  sixth  stipulates  <<that  the  inhabitants  of  the 
territories  which  his  Catholic  majesty  cedes  to  the  United  States  by 
this  treaty,  shall  be  incorporated  in  the  Union  of  the  United  States,  as 
soon  as  may  be  consistent  with  the  principles  of  the  federal  constitu- 
tion." 

This  article,  according  to  its  obvious  import,  extends  to  the  whole 
territory  which  was  ceded.  The  stipulation  for  the  incorporation  of 
the  inhabitants  of  the  ceded  territory  into  the  Union,  is  coextensive 
with  the  cession.  But  the  country  in  which  the  land  in  controversy 
lies,  was  already  incorporated  into  the  Union.  It  composed  a  part 
of  the  *state  of  Louisiana,  which  was  already  a  member  of  r«q|o 
the  American  confederacy.  L 

A  part  of  West  Florida  lay  east  of  the  Perdido,  and  to  that  the 
right  of  his  Catholic  majesty  was  acknowledged.  There  was  then 
an  ample  subject  on  which  the  words  of  the  cession  might  operate, 
without  discarding  those  which  Umit  its  general  expressions. 

Such  is  the  construction  which  the  Court  would  put  on  the  treaties 
by  which  the  United  States  have  acquired  the  country  east  of  New 
Orleans.  But  an  explanation  of  the  eighth  article  seems  to  have 
been  given  by  the  parties  which  w^y  ^^"^Y  ^^^^  construction. 

It  was  discovered  that  three  large  grants,  which  had  been  supposed 
at  the  signature  of  the  treaty  to  have  been  made  subsequent  to  the 
24th  of  January,  1818,  bore  a  date  anterior  to  that  period.  Con- 
sidering these  grants  as  fraudulent,  the  United  States  insisted  on  an 
express  declaration  annulling  them.  This  demand  was  resisted  by 
Spain ;  and  the  ratification  of  the  treaty  was  for  some  time  suspended. 
At  length  his  Catholic  majesty  yieldcfd,  and  the  following  clause  was 
introduced  into  his  ratification:  ^^  desirous  at  the  same  time  of  avoid- 
ing any  doubt  or  ambiguity  concerning  the  meaning  of  the  eighth 
article  of  the  treaty,  in  respect  to  the  date  which  is  pointed  out  in 
it  as  the  period  for  the  confirmation  of  the  grants  of  lands  in  the 
Floridas  made  by  me,"^or  by  the  competent  authorities  in  my  royal 
name,  which  point  of  date  was  fixed  in  the  positive  understanding 
of  the  three  grants  of  land  made  in  favour  of  the  duke  of  Alagon, 
the  count  of  Punon  Rostro,  and  Don  Pedro  de  Vargas,  being  annul- 
led by  its  tenor;  I  think  it  proper  to  declare,  that  the  said  three 
grants  have  remained  and  do  remain  entirely  annulled  and  invalid; 
and  that  neither  the  three  individuals  mentioned,  nor  those  who  may 
have  title  or  interest  through  them,  can  avail  themselves  of  the  said 
grants  at  any  time  or  in  any  manner ;  under  which  explicit  declara- 
tion the  said  eighth  article  is  to  be  understood  as  ratified."  One  of 
these  grants,  that  to  Vargas,  lies  west  of  the  Perdido. 

It  has  been  ai^ued,  and  with  great  force,  that  this  explanation 
forms  a  part  of  the  article.  It  may  be  considered  *as  if  intro-  r *  « t « 
duced  into  it  as  a  proviso  or  exception  to  the  stipulation,  in  '- 
feivour  of  grants  anterior  to  the  24th  of  January,  1818.  The  article 
may  be  understood  as  if  it  had  been  written  that,  "all  the  grants  of 
land  made  before  the  24th  of  January,  1818,  by  his  Catholic  majesty 
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or  his  lawful  authorities  in  the  said  territories,  ceded  by  his  majesty 
to  the  United  States,  (except  those  made  to  the  duke  of  Alagon,  the 
count  of  Punon  Rostro,  and  Don  Pedro  de  Vargas,)  shall  be  ratified 
and  confirmed,  &c.'' 

Had  this  been  the  form  of  the  original  article,  it  would  be  difiicult 
to  resist  the  construction  that  the  excepted  grants  were  withdrawn 
from  it  by  the  exception,  and  would  otherwise  have  been  within  its 
provisions. '  Consequently,  that  all  other  fair  grants  within  the  time 
specified^  were  as  obligatory  on  the  United  States,  as  on  his  Catholic 
majesty. 

One  other  judge  and  myself  are  inclined  to  adopt  this  opinion. 
The  majority  of  the  Court  however  think  difierently.  They  sup- 
pose that  these  three  large  grants  being  made  about  the  same  time,' 
under  circumstances  strongly  indicative  of  unfairness,  and  two  of 
them  lying  east  of  the  Per£dp,  might  be  objected  to  on  the  ground 
of  fraud  common  to  them  alt:  without  implying  any  opinion  that 
one  of  them,  which  was  for  lands  lying  within  the  United  States, 
and  most  probably  in  part  sold  by  the  government,  could  have  been 
otherwise  confirmed.  The  government  might  well  insist  on  closing 
all  future  controversy  relating  to  these  grants,  which  might,  so  ma- 
terially interfere  with  its  own  rights  and  policy  in  its  future  disposi- 
tion of  the  ceded  lands ;  and  not  allow  them  to  become  the  subject 
of  judicial  investigation;  while  other  grants,  though  deemed  by  it 
to  be  invalid,  might  be  left  to  the  ordinary  course  of  the  law.  The 
form  of  the  ratification  ought  not,  in  their  opinion,  to  change  the 
natural  construction  of  the  words  of  the  eighth  article,  or  extend 
them  to  embrace  grants  not  otherwise  intended  to  be  confirmed  by 
it.,  An  extreme  solicitude  to  provide  against  injury  or  inconve- 
nience, from  the  known  existence  of  such  large  grants,  by  insisting 
upon  a  declaration  of  their  absolute  nullity,  can  in  their  opinion  fur* 
nish  no  satisfactory  proof  that  the  government  meant  to  recognise 
*3141  *^^®  small  grants  as  valid,  which  in  every  previous  act  and 
J  struggle  it  had  proclaimed  to  be  void,  as  being  for  lands  within 
the  American  territory. 

Whatever  difference  may  exist  respecting  the  effect  of  the  ratifi- 
cation, in  whatever  sense  it  may  be  understood,  we  think  the  sound 
construction  of  the  eighth  article  will  not  enable  this  Court  to  apply 
its  provisions  to  the  present  case.  The  \^ords  of  the  article  are, 
that  <<  all  the  grants  of  land  made  before  the  24th  of  Jeuiuary,  1818, 
by  his  Catholic  majesty,  &c.,  shall  be  ratified  and  confirmed  to  the 
persons  in  possession  of  the  lands,  to  the  same  extent  that  the  same 
griants  would  be  valid  if  the  territories  had  remained  under  the  do- 
minion of  his  Catholic  majesty.'^  Do  these  words  act  directly  on 
the  grants,  so  as  to  give  validity  to  those  not  othei'wise  valid ;  or  do 
they  pledge  the  faith  of  the  United  States  to  pass  acts  which  shall 
ratify  and  confirm  them  ? 

A  treaty  is  in  its  nature  a  contract  between  two  nations,  not  a 
legislative  act.    It  does  not  generally  effect,  of  itself,  the  object  to 
be  accomplished;  especially  so  &r  as  its  operation  is  infraterrito- 
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rial ;  but  is  canied  into  execution  by  the  sovereign  power  of  tbe  re- 
spective parties  to  the  instrument 

In  the  United  States  a  different  principle  is  established.  Our 
Constitution  d^lares  a  treaty  to  be  the  law  of  the  land.  It  is,  con- 
sequently, to  be  regarded  in  Courts  of  justice  as  equivalent  to  an 
act  of  the  legislature,  whenever  it  operates  of  itself  without  the  aid 
o^  any  legislative  provision.  But  when  the  terms  of  the  stipulation 
import  a  contract,  when  either  of  the  parties  engages  to  perform  a 
particular  act,  the  treaty  addresses  itself  to  the  political,  not  the  ju- 
dicial department ;  and  the  legislature  must  execute  the  contract 
before  it  can  become  a  rule  for  the  Court. 

The  article  under  consideration  does  not  declare  that  all  the  grants 
made  by  his  Catholic  majesty  before  the  34th  of  January,  181. 89 
shall  be  valid  to^he  same  extent  as  if  the  ceded  territories  bad  re*- 
mained  under  his  dominion.  .  It  does  not  say  that  those  grants  are 
hereby  confirmed.  Had  such  been  its  language,  it  would  have 
acted  directly  on  the  subject,  and  would  have  repealed  those  acts  of 
Congress  which  *  were  repugnant  to  it;  but  its  language  is  rvo^e 
that  those  grants  shall  be  ratified  and  confirmed  to  the  per-  ^ 
sons  in  possession,  &c.  By  whom  shall  they  be  ratified  and  con- 
firmed ?  This  seems  to  be  the  language  of  contract ;  and  if  it  is, 
the  ratification  and  confirmation  which  are  promised  must  be  the 
act  of  the  legislature.  Until  such  act  shall  be  passed,  the  Court  is 
not  at  liberty  to  disregard  the  existing  laws  on  the  subject.  Con- 
gress appears  to  have  understood  this  article  as  it  is  understood  by 
the  Court.  Boards  of  commissioners  have  been  appointed  for  East 
and  West  Florida,  to  receive  claims  for  lands ;  and  on  their  reports 
titles  tp  lands  not  exceeding  acres  have  been  confirmed,  and 

to  a  very  large  amount.  On  the  23d  of  May,  1828,  an  act  was 
passed  supplementary  to  the  several  acts  providing  for  the  settle- 
ment and  confirmation  of  private  land  claims  in  Florida ;  the  sixth 
section  of  which  enacts,  that  all  claims  to  land  within  the  territory 
of  Florida,  embraced  by  the  treaty  between  Spain  cmd  the  United 
States  of  the  22d  of  February,  1819,  which  shall  not  be  decided  and 
finally  settled  under  "the  foregoing  provisions  of  this  act,  containing 
a  greater  quantity  of  land  than  the  commissioners  were  authorized 
to  decide,  and  which  have  not  been  reported  as  antedated  or  forged, 
&c.,  shall  be  received  and  adjudicated  by  the  judge  of  the  Superior 
Court  of  the  district  within  which  the  land  lies,  upon  the  petition  of 
tbe  claimant,''  &c.  Provided,  that  nothing  in  this  section  shall  be 
construed  to  enable  the  judges  to  take  cognizance  of  any  claim  an- 
nulled by  the  said  treaty,  or  the  decree  ratifying  the  same  by  the 
king  of  Spain,  nor  any  claim  not  presented  to  the  conunissioners  or 
register  and  receiver.  An  appeal  is  allowed  from  the  decision  of 
the  judge  of  the  District  to  this  Court  No  such  act  of  confirmation 
has  been  extended  to  grants  for  lands  lying  west  of  the  Petdido. 

The  act  of  1804r,  erecting  Louisiana  into  two  territories,  has  been 
already  mentioned.  It  annuls  all  grants  for  lands  in  the  ceded  ter- 
ritories, the  tide  whereof  was  at  the  date  of  the  treaty  of  St.  Ilde- 
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fonso  in  the  crown  of  Spain.  The  grant  in  controversy  is  not  brought 
within  any  of  the  exceptions  from  the  enacting  clause. 
**?  1  fil       *'^he  legislature  has  passed  many  subsequent  acts  previous 
-•  to  the  treaty  of  1819,  the  object  of  which  was  to  adjust  the 
titles  to  lands  in  the  country  acquired  by  the  treaty  of  1803. 

They  cautiously  confirm  to  resident^  all  incomplete  titles  to  lands, 
for  which  a  warrant  or  order  of  survey  had  been  obtained  previous 
to  the  1st  of  October,  1800. 

An  act  passed  in  April,  1814,  confirms  incomplete  titles  to  lands 
in  the  state  of  Louisiana,  for  which  a  warrant  or  order  of  survey 
had  been  granted  prior  to  the  20th  of  December,  1803,  where  the 
claimant  or  the  person  under  whom  he  claims  was  a  resident  of  the 
province  of  Louisiana  on  that  day,  or  at  the  date  of  the  concession, 
warr£|.nt,  or  order  of  survey ;  and  where  the  tract  does  not  exceed 
six  hundred  and  forty  acres.  This  act  extends  to  (hose  cases  only 
which  had  been  reported  by  the  board  of  commissioners ;  and  an- 
nexes to  the  confirmation  several  conditions,  which  it  is  unnecessary 
po  review,  because  the  plaintiff  does  not  claim  to  come  within  the 
provisions  ©f  the  act. 

On  the  3d  of  March,  1819,  Congress  passed  an  act  confirming  all 
complete  grants  to  land  from  the  Spanish  government,  contained  in 
the  reports  made  by  the  commissioners  appointed  by  the  President 
for  the  purpose  of  adjusting  titles  which  had  been  deemed  valid  by 
the  commissioners ;  and  also  all  the  claims  reported  as  aforesaid, 
founded  on  any  order  of  survey,  requite,  permission  to  settle,  or  any 
written  evidence  of  claim  derived  from  the  Spanish  authorities, 
which  ought  in  the  opinion  of  the  commissioners  to  be  confirmed ; 
and  which  by  the  said  reports  appear  to  be  derived  from  the 
Spanish  government  before  the  20th  day  of  December,  1803,  and 
the  land  claimed  to  have  been  cultivated  or  inhabited  on  or  before 
that  day. 

Though  the  order  of  survey  in  this  case  was  granted-  before  the 
20th  of  December,  1803,  the  plaintiff  does  not  bring  himself  within 
this  act. 

Subsequent  acts  have  passed  in  182Q,  1822,  and  1826,  but  they 
only  confirm  claims  approved  by  the  commissioners,  among  which 
the  plaintiff  does  not  allege  his  to  have  been  placed. 

Congress    has   reserved  to  itself  the  supervision  of  the  titles 

*3171  *^®P^^^®*i  ^y  its  commissioners,  and  has  confirmed  those 
J  which  the  commissioners  have  approved^  but  has  passed  no 
law,  withdrawing  grants  generally  for  lands  west  of  the  Perdido 
from  the  operation  of  the  fourteenth  section  of  the  act  of  1804,  or  re- 
pealing that  section. 

We  are  of  opinion,  then,  thdt  the  Court  committed  no  error  in 
dismissing  the  petition  of  the  plaintiff,  and  that  the  judgment  ought 
to  be  affirmed  with  costs. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  District  Court  of  the  United  States  for  the  eastern  district 
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of  Louisiana,  and  was  argued  by  counsel.  On  consideration  where- 
of, this  Court  is  of  opinion  that  the  said  District  Court  committed  no 
error  in  dismissing  the  petition  of  the  plaintiff ;  therefore  it  is  con- 
sidered, ordered,  and  adjudged  by  this  Court,  that  the  judgment  of 
the  said  District  Court  in  this  cause  be,  and  tlie  same  is  hereby, 
affirmed,  with  costs* 
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*The  President  and  Diiiectors  of  the  Bank  of  the  Com- 
monwealth   OF    KSNTUCKT)  PLAINTIFFS    IN    ERROR,  VS.  JoHH 

WisTER,  John  M.  Price,  and  Charles  J.  Wister,  Defend- 
ants.       , 

In  an  action  for  money  had  and  leoeiTed  for  the  noawaj  of  the  amount  of  a  depoait  made 
in  the  Bank  of  the  Conunonwealth  of  Kentucky,  acting  under  an  act  of  incorpomtiop 
paaaed  by  the  legialatoie  of  that  atale,  the  deiendant  pleaded  to  the  jurisdiction,  on  the 
ground  that  the  state  of  Kentucky  alone  was  the  proprietor  of  the  stock  of  the  bank, 
for  which  reason  it  was  insisted  that  the  suit  was  virtually  against  a  aorereign  state. 

The  Court  are  of  opinion  that  the  question  is  no  longinr  open  here.  The  case  of  the  United 
States  Bank  t».  The  Planters  Bank  of  Georgia,  0  Wheaton,  904,  was  a  much  stronger 
sase  for  the  plaintifls  in  error  than  the  present ;  for  there  the  state  of  Georgia  was  not 
>nly  a  proprietor,  but  a  corporator.  Hete  the  state  is  not  a  corporator,  since  by  the  tenns 
of  die  act  incorporating  this  bank,  **  the  president  and  directors"  alone  constitoto  the  body 
corporate,  the  metaphysical  person  liable  to  suit  Hence  by  the  law  of  the  state  itselil  it 
is  excluded  from  the  character  of  a  par^  in  the  sense  of  this  law  when  speaking  of  a 
corporation.  [623]  ' 

It  may  be  added  to  the  reasons  which  inflnenced  the  Court  in  their  opinion,  in  the  case  of 
the  Bank  of  the  United  States  w.  The  Planters  Bank  of  Georgia,  that  if  a  state  did  ex- 
ercise the  powers  in  and  over  a  bank  or  impart  to  it  ite  sovereign  attributes,  it  would  be 

.  hardly  poasiUe  to  diBtinguish  the  issue  of  the  |paper'  of  such  a  bank,  from  a  direct  issue 
of  bills  of  credit;  which  violation  of  the  Constitution,  no  doubly  the  state  here  intended 
to  avodd.  [8S4] 

The  act  of  incorporating  the  Bank  of  tiie  Commonwealth  of  Kentucky  contains  a  pronrion 
by  which  it  is  enacted,  that  the  bank  shall  receive  money  on  deposito  without  being  re- 
quired to  give  an  obligatbn  under  seal  to  repay  it  This  enactment  must  be  consfrned 
with  regard.to  the  practice  of  banking,  and  tiie  general  understanding  of  mankind ;  and 
must  create  a  liability  to  the  depositor  by  the  simple  act  of  depositing,  that  is,  an  assump- 
■t  in  law,  implied  from  an  act  in  pais.  [324] 

Upon  the  deposito  being  made  in  the  Bank  of  tiie  Commonwealth  of  Kentucky,  the  cashier 
gave  under  his  hand  a  certificate  that  there  had  been  **  deposited  to  the  credit  of  the  plain- 
tifls below;  seven  thousand  seven  hundred  and  thnty  dollars  and  eighty-one  cents,  which 
is  subject  to  their  order  on  presentation  of  this  certificate."  The  deposito  was  made  in  the 
notes  of  the  bank,  and  when  the  same  were  deposited,  and  when  the  demand  of  payment 
was  made,  the  notes  were  passing  at  one-half  their  nominal  value.  When  the  certificate 
was  presented  to  the  bank,  the  cashier  ofiered  to  pay  the  amount  in  the  notes  of  the 
bank,  but  they  refused  to  receive  payment  in  any  thing  but  gold  or  olver.  The  lan- 
guage of  tiie  certificate  is  expressive  of  a  general  not  a  specific  depoeite,  and  the  act  of 
incorporetion  is  express,  that  the  bank  shall  pay  and  redeem  tfieir  bills  in  gold  or  silver. 
The  transaction  then  was  equivalent  to  receiving  and  depositing  tlie  gold  or  silver ;  if 
the  bank  did  not  so  understand  it  they  might  have  refused  to  receive  it;  and  the  plaintifls 
would  certainly  have  recovered  the  gold  and  silver,  to  the  amount  upon  the  fiioe  of  the 
bills.  [325] 

*The  bank  having  oflered  to  pay  the  amount  of  the  certificate  in  their  bills,  they 

*31 9]  put  their  own  construction  on  the  same,  and  they  cannot  afterwards  say  that 
the  plaintifls  below  should  have  accompanied  tiie  certificate  with  a  dieck. 
[826] 

The  bills  of  the  bonk  were  payable  to  an  individual  or  bearer,  and  in  the  action  upon  the 
bills  there  was  no  averment  of  the  citizenship  of  the  person  to  whom  the  billa  are  pay- 
able, and  they  might  therefore  have  been  payable,  in  tiie  first  instance,  to  a  party  not 
competent  to  sue  in  the  Courts  of  the  United  Statea.  This  Court  has  uniformly  held 
that  a  note  payable  to  bearer  is  payable  to  anybody,  and  is  not  afiBscted  by  the  disabilitiea 
of  the  nominal  payee.  [326] 

ERROR  to  the  Circuit  Court  of  the  district  of  Kentucky. 

On  the  31st  October^  1824,  the  agent  of  the  defendants  in  error^ 
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John  T.  Drake,  deposited  in  the  Bank  of  the  Commonwealth  of 
Kentucky,  in  the  notes  of  that  bank,  the  sum  of  seven  thousand 
seven  hundred  and  thirty  dollars  and  eighty ^ne  cents,  and  received 
from  the  cashier  the  following  memorandum  in  writing,  usually  de- 
nominated a  certificate  of  deposite. 

^^Frankford,.  3 1st  October,  1824. — John  T.  Drake  this  day  depo- 
sited to  the  credit  of  John  Wister,  John  M.  Price,  and  Charles  J. 
Wister,  seven  thousand  seven  hundred  and  thirty  dollars  and  eighty- 
one  cents,  which  is  subject  to  their  order  upon  presentation  of.  this 
certificate.    Signed,  C.  G.  Waggoner,  cashier.— ^7730  81.^' 

On  the  6th  of  November,  1824,  Mr.  Drake  presented  the  certifi- 
cate to  the  bapk  and  demanded  payment  of  the  sum  mentioned  in 
it,  in  gold  or  silver,  which  wa3  refused  by  the  cashier,  who  .at  the 
same  time  offered  the  amount  in  notes  on  the  bank,  which  were 
rejected  by  Mr.  Drake.  At  the  time  thedeposite  was  made,  the  notes 
of  the  bank  were  of  the  value  of  and  current  in  the  country  at  half 
their  nominal  amount. 

The  payment  of  the  amount  of  the  deposite  in  gold  or  silver  heav- 
ing been  thus  refused,  Wister,  Price,  and  Wister  brought  their  action 
in  the  Circuit  Court  of  the  United  States  for  the  district  of  Kentucky. 
The  declaration  contained  two  counts,  the  first  for  money  had  and 
received,  the  second  a  special  count  upon  the  certificate  of  deposite. 

At  November  term,  1826,  the  defendants. appeared  by  attorney, 
and  afterwards  filed  a  plea  to  the  jurisdiction  of  the  Court  un^er 
the  corporate  seal  of  the  bank.  The  plea  states  <<  that  the  Court 
ought  not  to  have  or  take  cognizance  of  this  *action,  because  r«Qoo 
the  defendant  is  a  body  corporate  and  politic,  created  and  ^ 
established  by  an  act  of  assembly  of  the  commonwealth  of  Ken- 
tucky, and  constituted  by  the. name  and  style  of  ^The  President  and 
Directors  of  the  Bank  of  the  Commonwealth  of  Kentucky,'  and 
that  the  whole  capital  stock  of  the  said  corporation  is  exclusively 
and  solely  the  property  of  the  commonwealth 'of  Kentucky,  and 
that  the  state  of  Kentucky  in  her  political  sovereign  capacity  as  a 
state,  is  the  sole,  exclusive,  and  only  member  of  the  said  corpora- 
tion.'' To  this  plea  the  plaintiffs  below  demurred,  and  the  Circuit 
Court  having  sustained  the  same,  the  defendants  were  ordered  to 
answer  over. 

Upon  the  trial  of  the  cause,  the  plaintiffs  proved  the  facts  as 
stated;  and  the  defendants  moved  the  Court  to  instruct  the  jury 
that  the  plaintiffs  had  not  made  out  a  good  cause  of  action,  and 
that  the  plaintiffs  were  not  entitled  to  the  nominai  amount  of  the 
deposite ;  but  to  the  value  of  the  notes  at  the  time  of  the  demand. 

The  Court  overruled  these  motions,  and  instructed  the  jury  that 
the  plaintiffs  were  entitled  to  the  full  sum  as  expressed  in  the  certi- 
ficate, with  interest  thereon,  from  the  date  of  the  demand,  in  lawful 
money  of  the  United  States.  The  defendants  excepted  to  the  opi 
hion  of  the  Court,  upon  all  the  matters  submitted  to  them,  and  the 
case  came  before  this  Court  upon  the  bill  of  exceptions.  The  facts 
of  the  case  were  not  controverted. 
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For  the  plaintiffs  in  error^^r.  Nicholas  maintained, 

1.  That  the  Circuit  Court  had  no  jurisdiction  oyer  the  cause. 

2.  The  declaration  was  insufficient 

3.  The  Court  erred  in  the  instructions  given  to  the  jury. 

He  argued  that  upon  the  decisions  of  this  Court  the  jurisdiction 
could  not  exist  in  the  case.  The  Courts  of  the  United  States  take 
jurisdiction;  1st,  According  to  the  subject  matter;  2d,  The  cha- 
racter of  the  parties ;  dd,  In  cases  arising  under  treaties,  &c. 

In  this  case  the  jurisdiction  cannot  be  assumed,  as  those  princi- 
*32ll  P^^  upon  which  the  Courts  of  the  United  States  *would 
-■  have  jurisdiction  from  the  character  ot  the  parties ;  forbid 
the  same.  Thi»  Court  will  look  behind  the  act  of  incorporation  to 
ascertain  who  are  the  corporators ;  and  if  they  find  they  are  not 
such  parties  as  can  sue  or  be  sued  in  the  Circuit  Court,  they  will 
refuse  to  acknowledge  that  the  Court  could  exercise  jurisdiction. 
Cited,  The  Bank  of  the  United  States  w.  The  Planters  Bank  of 
Georgia,  9  Wheaton,  904. 

In  this  case  the  state  of  Kentucky  is  the  only  stockholder  of  the 
bank ;  and  this  appearing,  the  state  is  the  party,  and  cannot  be  sued. 
It  is  a  sole  corporation,  using  the  money  of  the  state,  and  by  its  ob- 
ligations binding  the  state.  The  interests  of  the  state  are  alone  in- 
volved in  the  suit,  and  the  judgment  of  the  CouM  will  operate  upon 
the  state  directly. 

2.  The  declaration  is  insufficient,  because,  as  the  real  party  de- 
fendant is  the  state  of  Kentucky,  this  action  should  have  been  so 
brought,  and  caa  only  be  so  sustaiped. 

This  Court  has  decided  that  a  corporation  can  bind  itself  by  pro- 
vision, without  seal  In  other  states  of  the  Union,  the  same  princi- 
ple has  been  acknowledged  f  but  it  is  otherwise  in  Kentucky.  In 
the  Supreme  Court  of  that  state,  it  has  been  adjudged,  that  unless 
this  obligation  or  promise  of  a  corporation  is  under  seal,  it  is  not 
binding.  1  Marshall's  Kentucky  Reports,  1.  This  has  now  be- 
come a  part  of  the  municipal  law  of  the  state :  and  it  will  be  regard- 
ed in  this  Court  in  cases  where  the  decision  applies.  The  certificate 
of  deposite  given  by  the  bank  \^as  not,  therefore,  legal  evidence  of 
the  promise. 

3.  In  this  Court  it  has  been  held  that  bank  notes  are  not  money ; 
and  this  action,  which  is  for  money  had  and  received,  cannot  be 
sustained,  as  the  notes  of  the  bank  only  were  received. 

It  inay  also  be  urged,  that  as  the  notes  are  payable  to  J.  T.  Pen- 
dleton, or  bearer,  there  should  have  been  an  averment  that  he  was 
a  citizen  of  Kentucky.  The  action  cannot  be  supported  unless  the 
citizenship  was  stated;  this  Court  not  having  jurisdiction,  unless  J. 
T.  Pendleton  was  a  citizen  of  Kentucky,  and  averred  so  to  be  in  the 
pleadings. 

J       *Mr.  Caswell,  for  the  defendants  in  error. 
The  plea  of  the  president,  directors,  and  company  of  the  Bank  of 
the  Commonwealth  of  Kentucky  expressly  avers  an  act  of  incorpora- 
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an,  constituting  them  a  corporation  by  that  name.  That  there  ar< 
o  stockholders  but  the  state^  the  stock  belonging  to  the  state  oi 
Kentucky  pnly. 

Thus  it  appears  that  the  real  corporators  are  the  president  an( 
directors,  citizens  of  Kentucky ;  and  this  Court  has  decided  that  i 
has  jurisdiction  in  such  a  case. 

That  the  stock  of  the  bank  belongs  to  the  state  of  Kentucky,  wil 
not  prevent  this  Court  from  sustaining  the  suit.  The  plaintiffs  ii 
error  are  a  corporation  with  all  the  ordinary  powers  and  incident 
of  such  a  body.  Among  others  to  lend  money  to  the  commonwealtl 
of  Kentucky.  Can  it  be  said  that  such  a  body  is  not  suable,  an( 
that  it  is  not  the  corporation,. but  the  state  of  Kentucky  who. is  th< 
plaintiff  in  error ;  and  that  her  rights  is  a  sovereign  state  were  vio 
lated  by  the  suit  in  the  Circuit  Court  ? 

The  plaintiffs  in  error  have  a  legal  entity,  ind^endent  of  the  state 
They  exist  under  the  law,  and  they  pay  and  rcjceive  money,  and  d^ 
themselves  make  contracts  which  they  must  perform.  Unless  sub 
ject  to  suits  upon  such  contracts,  there  is  no  remedy  for  those  wh< 
have  claims,  as  no  suit  can  be  brought  against  the  state. 

The  amount  of  the  plaintiffs'  claim  must  be  that  mentioned  in  thi 
certificate.  Had  it  beea  the  intention  of  the  parties  to  limit  the  sam< 
to  what  was  the  current  value  of  the  notes  when  this  deposite  wa 
made,  this  should  have  been  declared.  This  Court  can  know  in 
other  amount  but  that  mentioned  in  the  certificate,  or  any  othe 
money  than  the  lawful  money  of  the  United  States. 

la  reference  to  the  claim  of  the  counsel  of  the  plaintii!s  in  erroi 
to  apply  the  decision  of  the  Court  of  Kentucky  to  the  contract  of  th< 
bank,  in  opposition  to  the  law  of  this  Court  holding  corporation 
liable  under  obligations  not  under  seal;  it  was  argued  that  thi 
Court  will  not  permit  the  decisions  of  a  state  Court  to  contraven 
the  general  law,  whatever  respect  it  may  be  disposed  to  pay  to  th 
decisions  of  such  Courts  upon  the  statutes  or  loc^  laws  of  th 
place. 

« 

The  defendants  here  were  plaintiffs  in  the  Court  below,  in  an  ac 
tion  for  money  had  and  received,  instituted  to  recover  the  amoun 
of  a  deposite  made  in  the  bank  of  the  commonwealth  of  Kentucky 

The  defendants  pleaded  to  the  jurisdiction  on  the  ground  thatth 
state  of  Kentucky  was  sole  proprietor  of  the  stock  of  the  bank,  fo 
which  reason, it  was  insisted  that  the  suit  was  virtually  against  i 
sovereign  statd.  To  this  plea  the  plaintiffs  demurred,  and  the  Cii 
cuit  Court  of  Kentucky  having  decided  in  favour  of  its  jurisdictior 
that  decision  is  made  the  first  ground  of  error  in  the  present  suit. 

But  this  Court  is  of  opinion  that  the  question  is  no  longer  ope 
here^  The  case  of  the  United  States  Bank  vs.  the  Planters  Bank  o 
Georgia,  9  Wheaton,  904,  was  a  much  stronger  case  for  the  defend 
ants  than  the  present ;  for  there,  the  state  of  Georgia  was  not  onl 
a  proprietor  but  a  corporator.  Here  the  state  is  not  a  corporatoi 
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since  by  the  tenns  of  the  act  incorporating  this  bank,  Eentncky  act« 
of  1820,  page  55,  sec.  2,  ^  the  president  and  directors''  alone  consti- 
tute the  body  corporate,  the  metaphysical  person  liable  to  suit 
Hence,  by  the  lavs  of  the  state  itself,  it  is  excluded  from  the  cha- 
racter of  a  party  in  the  sense  of  the  law  when  speaking  of  a  bpdy 
corporate. 

On  the  subject  of  an  interest  in  the  stock  of  a  bank,  the  language 
of  this  Court,  in  the  case  cited,  is  this.  <<  It  is,  we  think,  a  sound 
principle,  that  when  a  government  becomes  a  partner  in  any  trading 
company,  it  divests  itself,  so  far  as  concerns  the  transactions  of  that 
company,  of  its  sovereign  character,  and  takes  that  of  a  private  citi- 
zen. Instead  of  conmiunicating  to  the  company  its  privileges  and 
its  prerogatives,  it  descends  to  a  level  with  those  with  whom  it  as- 
sociates itself,  and  takes  the  character  which  beloiigs  to  its  associates, 
and  to  the  business  which  is  to  be  transacted.  Thus,  many  states  of 
the  Union  which  have  an  interest  in  banks,  are  not  suable  even  in 
their  own  Courts,  yet  they  never  exempt  the  corporation  from  being 
sued.  The  state  of  Georgia,  by  giving  to  the  bank  the  capacity  to 
sue  and  be  sued,  voluntarily  strips  itself  of  its  sovereign  character  so 
*3241  *^^  ^  respects  the  transactions  of  the  bank,  and  waives  all 
-'  privileges  of  that  character.  As  a  member  of  a  corporation^ 
a  government  never  exercises  its  sovereignty.  It  acts  merely  as  a 
corporator,  and  exercises  no  other  power  in  the  manageaient  of  the 
affairs  of  the  corporation  than  are  expressly  given  by  the  incorpo- 
rating act." 

To  which  it  may  be  added,  that  if  a  ^tate  did  exercise  any  other 
power  in  or  over  a  bank,  or  impart  to  it  its  sovereign  attributes,  it 
would  be  hardly  possible  to  distingui^  the  issue  of  the  paper  of 
such  banks  from  a  direct  issue  of  bills  of  credit ;  Which  violation  of 
the  Constitution,  no  doubt,  the  state  here  intended  to  avoid. 

The  next  question  in  the  cause  is  on  the  sufficiency  of  the  decla- 
ration ;  and  on  this  point  it  is  insisted,  that  in  Kentucky  a  corpora- 
tion can  only  assume  under  seal,  whereas  the  assumpsit  here  laid,  is 
general  and  without  seal  On  this  subject  the  counsel  admitted  that 
every  other  Court  in  the  United  States  had  decided  otherwise,  but 
that  it  had  been  so  ruled  in  the  Courts  of  Kentucky,  and  was  there 
held  as  an  established  law. 

It  cannot  be  denied  that  the  case  of  the  Frankfort  Bank  vs.  Ander- 
son, 3  Marshall's  Rep.  1,  fully  sustains  him  in  his  position ;  but  this 
Court  declares  it  unnecessary  at  this  time  to  eqter  into  the  inquiry 
how  far  its  decisions  and  those  of  other  states  upon  a  question  of  a 
general,  not  a  local  case  or  character,  are  to  be  controlled  by  those 
of  any  particular  state,  since  they  are  of  opinion  that  the  act  by 
which  the  Bank  of  the  Commonwealth  of  Kentucky  is  incorporated, 
contains  a  provision  which  is  conclusive  upon  this  question.  We 
mean  the  eighth  section,  by  which  it  is  enacted,  that  the  bank  shall 
receive  money  on  deposite  without  requiring  them  to  give  an  obliga- 
tion under  seal  to  repay  it.  This  enactment  must  be  construed  with 
regard  to  the  practice  of  banking,  and  the  general  understanding  of 
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mankind ;  and  must  create  a  liability  to  the  depositor  by  the  simple 
act  of  depositing ;  that  is  an  assmnpsit  in  law,  implied  from  an  act 
in  pais. 

The  two  remaining  questions  arose  upon  a  bill  of  exceptions,  the 
material  facts  on  which  were  these. 

*The  deposite  was  proved  by  an  instrument  of  writing,  in  r«Qoi; 
these  words:  <'J.  T.  Drake  this  day  deposited  to  the  credit  ^ 
of  J.  Wister,  J.  M.  Price,  and  C.  J.  Wister,  the  plaintiffs,  seven  thou- 
sand seven  hundred  and  thirty  dollars  and  eighty-one  cents,  which 
is  subject  to  their  order  on  presentation  of  the  certificate.  Signed, 
O.  6.  WaggoncT,  cashier." 

It  was  admitted  that  the  deposite  was  made  in  bills  of  the  Com- 
monwealth Bank;  that  bills  of  that  bank  were  then,  and  at  the  time 
of  demand,  passing  current  at  half  their  nominal  value;  and  that  on 
presentation  of  the  certificate  the  cashier  offered  bills  of  the  bank  to 
that  amount,  but  the  agent  of  the  defendants  refused  to  receive  pay- 
ment in  any  thing  but  gold  or  silver. 

In  behalf  of  the  bank  it  was  moved  that  the  Court  instruct  the 
jury  that  the  plaintiffs  below  had  not  made  out  a  good  cause  of  ac- 
tion, and  were  not  entitled  to  the  nominal  amount  deposited,  but 
only  to  the  value  of  the  notes.  The  Court  overruled  the  motion, 
and  instructed  the  juty  that  the  pl^iintiffs  below  were  entitled  to  re- 
ceive the  full  sum  as  expressed  in  the  certificate,  with  interest  from 
the  date  of  the  demand,  in  lawfiil  money  of  the  United  States.  In 
this  instruction  it  is  now  insisted  that  the  Court  below  erred. 

1.  Because  nothing  but  a  receipt  of  money  can  prove  the  basis 
of  a  recovery  for  money  had  and  received. 

2.  Because,  if  entitled  to  recover  at  all,  the  plaintiffs  below  could 
recover  no  more  than  the  value  of  the  thing  deposited. 

On  both  of  these  points  we  are  of  opinion  that  the  form  of  the 
certificate,  and  the  act  of  incorporation  furnish  a  conclusive  answer. 

The  language  of  the  certificate  is  expressive  of  a  general,  not  a 
special  deposite ;  and  the  act  of  incorporation,  section  seventeen,  is 
express,  that  the  bills  of  the  bank  '<  shall  be  payable  and  redeema- 
ble in  gold  or  silver." 

The  transaction  then  was  equivalent  to  receiving  and  depositing 
the  gold  or  silVer ;  if  the  bank  did  not  so  understand  it,  nothing 
would  have  been  easier  than  to  refiise  to  take  the  money  as  a 
formal  deposite;  and  the  holder  of  their  bills  would  then  have  been 
put  to  his  action  upon  the  bills  'themselves,  in  which  case  he  r«Aog 
would  certainly  have  received  the  gold  or  silver  to  the  amount  '- . 
upon  the  face  of  the  bills. 

There  are  two  other  points  which  the  cause  has  been  supposed 
to  present,  and  which  the  Court  notices 'to  avoid  the  imputation  of 
letting  them  escape  their  attention. 

The  first  is  that  the  refusal  of  the  bank  to  pay  on  the  presentation 
of  the  cashier's  certificate,  may  be  imputed  to  the  failure  to  accom- 
pany it  with  a  check  from  the  principals.  But  on  this  subject  the 
majority  of  the  Court  are  of  opinion  that  the  bank  put  its  own  con* 
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struction  on  the  sufficiency  of  the  demand  and  the  meanmg  of  their 
cashier's  certificate,  when  they  tendered^  upon  its  presentation,  all 
that  they  admitted  to  be  due  «pon  it 

The  other  point  has  relation  to  the  form  of  the  bills,  which  are 
made  payable  to  individuals  or  bearer,  concerning  which  individuals 
there  is  no  averment  of  citizenship,  and  which  therefore  may  have 
been  payable,  in  the  first  instance,  to  parties  not  competent  to  sue 
in  the  Courts  of  the  United  States/ 

But  this  also  is  a  question  which  has  been  considered  and  dis^ 
posed  of  in  our  previous  decisions:  This  Court  has  uniformly  held 
that  a  note  payable  to  bearer  is  payable  to  anybody,  and  not  af- 
fected by  the  disabilities  of  the  nominal  payee.  .  The  jud^gment  is 
affirmed,  with  costs. 

This  cause  came  on  to  be  heard  on  a  transcript  of  the  record  from 
the  Circuit  Court  of  the  United  States  for  the  district  of  Kentucky ; 
and  was  argued  by  counsel.  On  consideration  whereof,  it  is  consi- 
dered, ordered,  and  adjudged  by  this  Court,  that  the  judgment  of 
the  said  Cii'cuit  Court  in  tUs  Cause  be,  and  is  hereby,  affirmed,  with 
costs. 
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*Thb  Pbbsident,  Dirxctoks  and  CSompany  of  th£  Bank  of  the 
Commonwealth  of  KEMTtTCKr,  Plaintiffs  in  erkob^  vs.  John 
AsHLET  and  John  Ella^  Defendants. 


The  dectontioD  purported  to  count  open  siz1y«eight  bOls  of  the  bank  (^  the  Commonwealth 
of  Kentnckj,  and  it  appeared  that  one  of  the  bills  had  been  omitted  to  be  described,  so 
that  the  declaration  nuide  out  a  lees  sum  than  the  writ  claimed  or  the  judgment  gave. 
The  defendants  in  error,  plaintifb  below,  moVed  tx  leave  to  cure  the  defect  bj  entermg  a 
ranittitur  of  the  amount  of  the  bill  so  omitted  and  damages  pro  tanto. 

This  Court  thinks  itself  authorixed  to  make  a  precedent  in  furtherance  of  justice,  whereby  a 
more  convenient  practice  may  be  introduced,  and  to  allow  the  party  to  enter  his  remit- 
titur; but  on  payment  of  the  costs  of  the  writ,  if  error  is  prosecuted  no  further  after  such 
amendment  made.  [329] 

ERROR  to  the  Circuit  Court  of  Kentucky. 

This  action  was  in  all  respects  similar  to  that  of  the  president,  di- 
rectorsy  and  company  of  the  Bank  of  the  Commonwealth  of  Kentucky 
vs.  Wister^  Price,  and  Wister,  ante,  page  318,  with  the  exception  only, 
that  it  was  founded  on  the  notes  of  the  bank  payable  to  bearer,  and 
usually  denominated  bank  notes.  The  declaration  contained  counts 
in  debt  on  simple  contract,  averring  that  the  plaintiffs  in  the  case 
were  the  holders  of  the  notes,  and  that  they  became  their  property 
by  delivery,  and  that  payment  had  been  demanded  and  had  been 
refused 

The  defendants  ^nterdd  the  same  plea  as  in  the  case  referred  to, 
which  was  adjudged  against  them,  and  a  trial  was  had  and  a  ver- 
dict of  judgment  rendered  for  the  plaintij9s  below  for  the  whole 
debt,  with  damages  for  the  detention  from  the  commencement  of 
the  suit 

The  bill  of  exceptions  presented  the  same  points  to  the  Court  as 
in  the  former  case,  and  the  only  question  which  was  argued  before 
this  Court  was  upon  the  effect  of  an  omission  to  describe  one  of  the 
sixty-eight  bank  notes  in  the  declaration,  the  verdict  and  judgment 
having  been  given  for  a  sum  including  the  note,  as  if  the  same  had 
been  so  described 

The  counsel  for  the  defendants  in  error,  Mr.  Caswell,  stated  that 
a  remittitur. would  be  entered  for  thp  amount  of  *the,note  r»308 
which  had  not  been  set  out  in  the  declaration,  if  this  Court  ^ 
would  permit  the  same.  The  debet  and  detinet  in  the  declaration, 
stated  correctly  the  amount  of  the  plaintiffs'  claim,  and  the  verdict 
and  judgment  were  in  conformity  therewith. 

Mr.  Nicholas,  for  the  plaintiffs  in  error,  replied  that  this  Coiirt 
cannot  amend  the  declaration,  and  that  the  plaintiffs  here  have  a 
right  to  avail  themselves  of  the  error.  Amendments  may  be  made 
in  the  Courts  from  which  the  case  is  brought,  while  the  record  is  in 
the  possession  of  those  Courts ;  but  this  writ  of  error  has  brougiit 
up  the  whole  record,  and  the  power  to  amend  in  the  Circuit  Coujrt 
no  longer  exists. 
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Mr.  Justice  Johnson  delivered  the  opinion  of  the  Court 

This  was  an  action  of  debt  institutedupon  the  bank  notes  of  the 
Commonwealth  Bank,  in  which  the  defendants  have  recovered  judg- 
ment for  six  thousand  three  hundred  and  fifty  dollars,  with  interest 

The  bank  filed  the  same  plea  to  the  jurisdiction  of  the  Court  be- 
low, as  was  filed  in  the  case  of  Wister,  Price,  and  Wister.  The  de- 
cision therefore'  delivered  in  that  case,  renders  it  unnecessary  to  re- 
mark upon  this  part  of  .the  present  cause.  No  other  plea  having 
been  filed,  judgment  went  by  default  for  the  sum  claimed  by  the 
writ  ,  But  upon  examining  the  declaration,  which  purports  to  count 
severally  upon  sixty-eight  bills,  it  appears  that  one  of  the  sixty-eight 
has  been  omitted.  Of  consequence,  the  declaration  makes  out  a  less 
sum,  artd  one  debt  less  in  number  than  the  writ  claims  or  the  judg^ 
ment  gives.  This  is  error :  but  the  plaintifis  now  move  for  leave  to 
cure  it,  by  entering  a  remittitur  of  the  debt  so  omitted,  and  damages 
pro  tanto.    And  this  Court  has  taken  time  to  consider  the  motion. 

That  the  party  would  have  had  a  right  to  remit  in  the  Court  be- 
low Cannot  be  questioned :  it  is  every  day's  practice,  sustained  by 
the  gravest  precedents.  And  the  right  extends,  not  only  to  the 
amount  of  damages,  but  to  several  causes  of  action,  distinct  debts, 
distinct  acres  of  land,  and  distinct  pleas.  Cro.  Jac.  146.  Hob.  178. 
Raym.  395.   3  D.  &  E.  659.    And  the  right  is  recognised  as  exist- 

*S291  ^°^  ^^^  ^'^^'  'brought,  and  while  the  cause  is  depending  in 
^  the  Court  above,  and  the  Court  of  error  will  suspend  its  judg- 
ment to  give  time  for  the  defendant  in  error  to  amend  in  the  Court 
below.     3  D.  &  E.  349.  659.  749,  &c. 

But  the  difficulty  consists  in  this,  that  the  writ  of  error  here  does 
not  bring  up  the  original  record,  but  only  a  transcript,  as  in  the  case 
of  error  to  the  House  of  Liords.  In  error  to  the  King's  Bench,  that 
Court  will  permit  a  remittitur,'  because  it  gets  possession  of  the 
record  (3D.  &  E.  349);  but  in  error  to  the  House  of  Liords  it  is 
otherwise,  and  the  entry  must  be  made  below  for  the  reason  as- 
signed.    3  D.  &  E:  659. 

After  such  amendment  made  in  our  Circuit  Courts,  the  party 
would  have  to  avail  himself  of  it  by  suggesting  diminution,  and 
bringing  up  the  amended  record  by  certiorari. 

This  Court,  therefore,  thinks  itself  authorised  to  make  a  precedent 
m  furtherance  of  justice,  whereby  a  more  convenient  practice  shall 
be  introduced  ;.  and  to  allow  the  party  to  enter  his  remittitur  here ; 
but  on  payment  of  the  costs,  if  the  writ  of  error  is  prosecuted  no 
farther  after  such  amendment  made. 

Such  seems  to  be  the  rule  in  the  British  Courts,  (Barnes,  17,)  and 
we  think  it  reasonable. 

The  defendants  here  will  be  permitted  to  enter  the  remittitur,  and 
upon  such  entry  the  judgment  will  be  affirmed,  without  costs  in 
error. 


> 


This  cause  came  on  to  be  heard  on  a  transcript  of  the  record  from 
the  Circuit  Court  of  the  United  States  for  the  district  of  Kentucky. 
250 


JANUARY  TERM,  18S9. 


329 


[Bank  of  KentQcky  w.  Aihiey  &  EUa.] 

and  was  argued  by  counsel.  On  consideration  whereof^  it  appearing 
to  this  Court  that  the  judgment  of  the  said  Circuit  Court  is  for  a 
larger  sum  than  that  claimed  and  counted  upon  in  the  declaration  in 
said  cause-in  said  Court,  the  said  defendants  in  error  filed  here  in 
open  Court  a  remittitur  in  the  following  words,  to  wit: 

^^  Supreme  Court  of  the  United  States  of  January  term,  in  the  year 
of  OUT  Lord  eighteen  hundred  and  twenty-nine.  Be  it  remembered, 
that  on  the  trial  of  this  cause  before  the  *Supreme  Court  of  r»oQ^ 
the  United  States  on  a  writ  of  error  to  the  Circuit  Court  of  "• 
the  United  States  for  the  district  of  Kentucky,  on  the  fourteenth  day 
of  Tebruary,  in  the  year  aforesaid,  it  appeared  that  one  of  the  sixty- 
eight  bills  upon  which  the  declaration  purported  to  count  severally, 
to  wit,  a  bill'for  the  amount  of  fifty  dollars,  had  been  omitted  in 
said  declaration ;  the  declaration  making  out  a  less  sum,  and  one 
debt  less  in  number,  than  the  writ  claimed  or  the  judgment  gave. 
And  hereupon  the  said  John  Ashley  and  John  Ella,  Junior,  defend- 
ants in  error,  by  Daniel  J.  Caswell,  their  attorney  and  counsel  in  this 
Court,  freely  here  in  Court  remit  to  the  said  president  and  directors 
of  the  ^ank  of  the  Commonwealth  of  Kentucky,  plainti&  in  error 
as  aforesaid  in  this  cause,  as  well  the  said  debt  of  fifty  dollars  so 
omitted  as  aforesaid,  the  residue  of  the  debt  aforesaid,  together  with 
interest  on  the  said  fifty  dollars  at  the  rate  of  six  per  centum  per  an- 
num, from  the  twenty-second  day  of  September,  in  the  year  of  our 
Lord  eighteen  hundred  and  twenty-five,  as  also  dame^es  pro  tanto. 
As  witness  our  hands  this  fourteenth  day  of  February,  in  the  year 
of  our  Lord  eighteen  hundred  and  twenty-nine.  John  Ashley  and 
John  Ella,  Junior,  by  Daniel  J.  Caswell,  their  attorney  and  counsel 
in  this  Court" 

Whereupon  it  is  considered,  ordered,  and  adjudged  by  this  Court, 
that  the  judgment  of  the  said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby,  affirmed,  ^thout  costs,  deducting  from  the  said  judg- 
ment of  the  said  Circuit  Court,  the  amomit  so  deducted  as  aforesaid. 
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•The  Pbesident,  Directobs,  and  Company  op  the  Bank  op  the 
United  States^  Appellants^  vs.  Dani£l  Weisigeh,  Appellee 

This  Court  has  decided  that  a  suit  could  be  maintained  in  equity,  bj  tfa^  holder  of  an  en- 

'  dorsed  note,  against  a  remote  endorser ;  and  upon  groundis  perfectly  familiar  to  Courts 
exercising  equity  jurisdiction. 

It,  has  been  decided  in  Kentucky,  that  a  suit  at  law  could  not  be  maintained  in  that  state  by 
the  endorsee,  against  a  remote  endorser.  The  conclusion  then  results  from  our  own  de- 
cisions, that  he  must  be  let  into  equity ;  for  an  endorsement  is  certainly  no  release  to  the 
previous  endorsers;  and  the  ultimate  assignee  alone  is  entitled  to  the  benefit  of  their 

-  liability.  And  this  we  understand  to  be  consistent  with  the  received  opinions  and  prao* 
tice  in  Kentucky.  [348] 

Thtflaw  in  Kentucky  is  settled,  as  it  is  in  Yir^nia  and  in  this  Court;  that  upon  Virginia 
contracts  by  endorsement  of  promissory  notes,  every  reasonable  efibrt  must  be  made  to 
recover  of  the  drawer  by  suit,  before  the  assignee  can  have  reeoune  against  the  afwignor 
or  endorser. 

It  is  upon  the  question,  what  constitutes  such  diligence,  that  all  the  difficulties  arise  in  suits 
upon  these  contracts.  And  certainly  this  Court  cannot  be  called  upon  to  cany  the  bbli- 
gations  imposed  upon  assignees  on  mis  point,  furUier  than  the  state  Courts  have  already 
extended  them.  [348]     - 

What  will  be  conndered  a  sufficient  compliance  with  the  requisitions  of  ihe  laWs  of  Ken- 

-  tucky,  imposing  diligence  in  the  prosecution  of  a  suit  against  the  drawer  of  a  note,  by  the 
endorsee,  in  order  to  charge  a  prior  endorser. 

The  discharge  of  -an  insolvent  under  the  statutes,'  is  the  most  satisfiKtory  evidence  of  in- 
solvency. After  such  discharge,  it  is  not  required  that  process  of  execution  shall  be  issued 
against  the  party,  in  order  to  conform  to  the  injunction />f  diligence.  [349] 

The  second,  third,  and  fourth  sections  of  the  act  of  Januivy  6, 1800,  entitled  **  an  act  for  the 
relief  of  persons  imprisoned  for  debts,"  make  provision  for  the  discharge  of  persons  de- 
fined under  execution;  and  the  fiflh  section  extends  *' the  privileges  and  relief'  of  that 
act,  to  persons  in  confinement,  against  whom  judgmdnt  is  obtidned,  but  no  execution 
issued.  '  Under  the  provisions  in  fiivour  of  "persons  charged  in  execution,  on  the  day  of 
arrest,  a  notice  may  be  served  upon  the  person  at  whose  suit  they  are  confined,  and  at 
the  end  of  thirty  days  they  may  be  discharged.  By  the  fifth  section  it  is  enacted,  **  that 
any  person  imprisoned  upon  process  issuing  from  any  Court  of  the  United  States;  excqvt 
at  the  suit  of  &e  United  Stat^  in  any  civil  action,  against  whom  judgment  has  been  or 
shall  be  recovered ;  shall  be  entitled  to  the  privileges  and  relief  provided  by  this  act,  after 
the  expiration  of  thiirty  days  from  the  time  such  judgment  has  been  or  shall  be  recovered; 
though  the  creditor  should  not  within  that  time  sue  out  his  execution,  and  charge  the 
debtor  therewith." 

It  has  been  argued  that  under  this  section,  the  defendant  must  remain  in  prison  thirty  days 
aifter  judgment,  before  he  can  sue  out  his  notice  to  the  plaintiff;  thus  requiring  him  to 
remain  sixty  days  in  confinement  in  the  cases  which  come  under  this  sectbn,  whereas  he 
remains  but  thirty  days  when  confined  under  execution. 

There  can  he\  no  reason  for  this  distbction ;  and  in  favour  of  liberty,  and  with  a 

*332^  *view  to  consistency,  the  construction  should  be  otherwise.  If  such  were  the 
true  construction,  the  relief  would  not  be  the  same  as  is  extended  to  debtors  of 
the  other  class.  The  day  of  entering  judgment  under  the  fifth  section,  is  the  day  that 
corresponds  to  the  day  of  arrest,  under  the  previous  provisions  of  the  law,  and  therefore  in 
thirty  days  after  the  judgment,  the  defendant  may  be  discharged;  complying  with  the 
other  requisitions  of  the  law.  [350] 

Where  the  agent  of  the  plaintiff  agreied  in  writing  to  dispense  with  the  imprisonment  re- 
quired by  law,  to  entifle  the  defendant  to  be  discharged  under  the  insolvent  law  of  the 
United  States,  and  the  defendant  who  was  in  confinement  was  discharged  without  having 
been  imprisoned  thirty  days,  this  was  not  such  a  proceeding  as  woul4.  bar  the  assignee 
of  the  note  to  recover  against  a  subsequent  assignor.  The  object  of  the  imprisonment  is 
to  give  the  plaintiff  an  opportunity  to  ascertain  the  situation  of  the  defendant,  and  if  he 
does  not  require  this,  it  may  be  waived  without  prejndite  to  his  claims  on  others.  [351] 
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A  ducfaargift  under  the  innohent  laws  of  the  United  States,  is  confined  in  its  ^flfeets  altogether 
to  the  particular  cause ;  and  even  as  to  that,  does  not  exempt  the  debtor's  present  efiGBCtB» 
or  future  acquisitions  from  the  process  of  the  law.  '  Nor  is  his  jpereon  exempt  firom  con- 
finement for  the  same  debt,  diould  he  be  detected  in  a  firaud  upon  the  creditor.  [353] 

APPEAL  from  the  Circuit  Court  of  Kentucky. 

The  complainant's  bill^  filed  in  the  Circuit  Court  of  Kentucky,  on 
the  22d  of  November,  1822,  staled  that,  on  the  25th  of  July,  1821, 
Peter  G.  Voorhees  made  his  promissory  note  for  two  thousand  five 
hundred  and  sixty  dollars,  payable  sixty  days  after  date,  to  Daniel 
Weisiger;  that  Weisiger  assigned  to  John  |I.  Hanna,  and  Hanna  to 
the  complainants,  who  discounted  the  note.  That  they  duly  insti- 
tuted a  suit  against  Voorhees,  on  the  common  law  side  of  the  Court, 
recovered  judgment,  and  prosecuted  him  to  insolvency.  It  prayed 
that  the  defendant  may  be  decreed  to  pay  the  amount,  with  mterest 
and  costs. 

Annexed  to  the  bill  is  a  copy  of  the  record  of  the  proceedings' 
against  Voorhees,  from  which  it  appears,  that  the  declaration  was 
filed  on  the  2d  of  October,  1821,  and  on  the  same  day  a  writ  of 
capias  ad  respondendum  was  issued,  with  this  memorandum:  ''This 
is  an  action  of  debt;  bail  required."  The  marshal  made  return  to 
the  writ,  as  follows:  ''Executed  6th  of  6ctober,  1821,  and  committed 
defendant  to  jail  of  Franklin  county:  receipt  hereon."  The  jailor's 
receipt  bears  date  5th  of  November,  1821. 

At  November  term,  1821,  judgment  was  entered  fui  the  plaintiffs, 
by  default,  fyr  two  thousand  five  hundred  and  sixty  dollars,  with 
interest  from  the  26th  of  February,  (September,)  1821,  and  costs. 
Afterwards,  on  the  *  14th  of  December,  1821,  the  jailor  of  r^ogo 
Franklin  county  surrendered  the  body  of  Voorhees  into  ^ 
Court. 

On  the  29th  of  December,  1821,  a  fieri  facias  issued,  which  was 
placed  in  the  hands  of  the  niarshal  on  the  19th  of  January;  and  the 
marshal  returned,  "  No  estate  found." 

On  the  11th  of  April,  1822,  a  writ  of  capias  ad  satisfaciendum  is- 
sued, to  which  the  marshal  returned,  "  Not*  found." 

To  this  bill  the  defendant  Weisiger  moved  the  Court  for  leave  to 
file  a  demurrer,  alleging  for  cause,  that  the  bill  did  not  aver  the 
prosecution  of  any  suit  against  Hanna,  the  immediate  assignee  of 
the  complainant,  and  that  Hanna  was  not  made  a  party  defendant ; 
that  the  bill  contained  no  case  of  equitable  Jurisdiction,  nor  for  a 
decree  against  Weisiger ;  and  was  altogether  void  of  equity. 

Afterwards,  in  the  san\e  term,  the  defendant  Hanna  appeared, 
and  waived  all  objections  to  a  decree,  on  account  of  the  want  of 
service  of  process  upon  him,  and  Weisiger  waived  the  demurrer,  so 
far  as  respected  the  want  of  proper  parties. 

And  at  the  following  term  the  Court  overruled  the  demurrer. 

At  May  term,  1826,  the  defendants  failing  to  answer  according  to 
rule,  the  bill  was  taken  for  confessed,  and  the  cause  came  on  for 
hearing  on  the  bill  and  exhibits ;  whereupon  the  Court  decreed  that 
the  complainants  should  recover  from  the  defendant  Weisiger  the 
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sum  of  three  thousand  two  hundred  and  seventy-eight  dollars  and 
seventeen  cents,  and  costs,  unless,  &6. ;  which  decree  was  afterwards 
set  aside  on  Weisiger's  motion,  and  leave  given  him  to  file  an  answer. 

The  answer  of  Weisiger,  protesting  against  the  jurisdiction  of  the 
Court,  rehes  and  insists,  by  way  of  plea  in  bar  to  the  relief  claimed, 
that  the  mattei's  contained  in  the.  bill,  if  true,  do  not  constitute  a  case 
for  the  interposition  of  a  Court  of  equity,  but  are  cognizable  at  law, 
and  relies  upon  the  sixteenth  section  of  the  judiciary  act  of  1789 
It  admits-  that  be  may  have  put  his  name  on  the  note,  but  denies 
that  he  ever  received  any  consideration  for  the  same,  or  that  it  was 
ever  passed  or  negotiated  by  him  or  for  his  use  or  benefit.  He 
answers  further,  that  he  did  not,  of  his  own  knowledge,  know 
*3341  *^^  ^^  discount  of  the  note,  although  he  was  informed  that 
-I  such  discount  had  been  made,  and  for  a  long  time  believed 
that  it  had  been  fully  satisfied  by  Voorhees ;  that  he  is  advised  that 
the  proper  measures  were  not  adopted  in  due  season  to  enforce  the 
payment ;  and  that  the  proceedings  had,  were  not  such  as  to  au- 
thorize a  Recovery  against  him,  inasmuch  as  the  return  of  the  mar- 
shal shows  that  Voorhees  was  committed  to  jail,  and  it  does  not 
appear  that  he  had  ever  been  discharged,  or  escaped,  and  there  does 
not  appear  to  have  been  any  order  to  charge  him  in  execution ;  nor 
is  there  any  return  that  he  had  no  property  or  estate  on  which  the 
fieri  facials  might  have  been  levied.  He  does  not  admit  that  Voor- 
hees was  insolvent  at  the  time  the  judgment  was  obtained  against 
him,  but  believes  he  then  had  estate  within  the  district  suffident  to 
satisfy  the  same,  in  whole  or  in  part. 

The  complainants'  amended  bill  states,  that  before  the  rendition 
of  the  judgment  agamst  Voorhees,  he  was  brought  before  the  dis- 
trict judge,  took  the  oath  required  by  the  act  of  Congress,  and  was 
discharged  as  an  insolvent  from  the  custody  of  the  jailer.  Shortly 
after,  and  before  the  return  of  the  4^^ i  facias,  he  left  the  state,  and 
has  ever  since  remained  out  of  it,  leaving  no  estate  upon  which  the 
amount  could  be  levied,  or  any  part  of  it ;  all  of  which  is  averred 
to  be  personally  known  to  Weisiger,  as  is  also  the  fact  that  he  en- 
dorsed the  note  for  the  accommodation  of  Voorhees,  and  to  give 
him  credit,^  and  with  the  view  and  expectation  that  it  would  be  dis- 
counted by  the  bank. 

The  exhibit  referred  to  in.  the  amended  bill,  states  the  proceedings 
to  discharge  Voorhees  from  imprisonment,  in  three  suits  of  the 
Bank  of  the  United  States,  entitled  as  follows: 

The  president,  directors,  and  company  of  the  Bank  of  the  United 
States,  plaintiffs,  vs.  Peter  G.  Voorhees,  defendant. 

The  same  vs.  the  same. 

The  same  vs.  George  M .  Bibb,  Charles  S.  Todd,  and  Peter  G. 
Voorhees. 

The  judge's  order  to  discharge,  dated  l4th  December,  1821,  states 

that  Voorhees  wad  imprisoned  in  the  jail  of  Franklin  county  by 

*3351  P^^^^^^i^  these  suits;  that  judgment  *had  been  rendered  in 

^  the  suits,  and  he  had  petitioned  to  have  the  oath  adminis- 
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tered  to  him;  that  a  citation  had  been  served  upon  Henry  Clay,  Esq., 
agent,  &c. ;  that  they  appeared,  and  no  good  cause  being  shown, 
the  oath  was  administered,  and  be  was  discharged. 

The  citation  bears  date  the  14th  of  December,  1821,  and  requires 
appearance  on  the  7th  of  January,  following.  And  then  there  is  a 
paper  of  which  the  following  is  a  copy : 

^  1  agree,  on  behalf  of  the  Bank  of  the  United  States,  to  waive 
the  previous,  imprisonment  by  law  to  entitle  the  defendant  to  take 
oath  of  an  insolvent  debtor,  and  that  the  said  oath  may  be  now 
administered,  with  the  same  effect  as  if  that  imprisonment  had  taken 
place.  14  December,  1821. 

(Signed)  H.  Clat, 

Counsel  of  the  B.  U.  S." 

Upon  the  bills,  answer,  and  exhibits  above  set  forth,  the  Court,  at 
May  term^  1827,  decreed  the  complainants'  bill  to  be  dismissed  with 
costs. 

Mr.  Sergeant,  for  the  appellants,  complainants  below,  made  the 
following  points : 

1.  The  defendant  not  being  the  immediate  endorser  to  the  com- 
plainant, but  a  remote  endorser,  the  case  was  cognizable  and  the 
complainant  relievable  only  in  equity, 

2.  That,  having  proceeded  at  law,  with  due  diligence,  against  the 
drawer,  and  the  drawer  being  insolvent,  the  complainant  was  en- 
titled to  relief  against  the  endorser. 

3.  That  the  discharge  by  the  district  judge,  or  the  consent  of  the 
counsel  of  the  plaintiff  to  waive  the  thirty  d^ys'  notice,  or  the  thirty 
days'  imprisonment,  or  any  part  thereof,  did  not  impair  or  affect  the 
right  to  recover  against  the  endorser. 

4.  The  fact  ofVoorhees's  insolvency  is  established  by  the  oath 
taken  by  him  before  the  district  judge,  which  is  at  least  prima '&cie 
evidence,  and  sufficient  until  the  contrary  appear,  as  well  as  by  the 
return  to  the  fieri  facias;  and  that  fact  being  established  is  sufficient 
to  entitle  the  complainant  to  recover :  For, 

5.  The  discharge  could  not  prejudice  the  endorser.  His  cause 
*of  action  against  the  drawer  will  accrue  by  the  payment  r«QQg 
of  the  money,  and  be  unaffected  by  the  discharge.  ^ 

6.  That  the  decree  below  ought  to  be  reversed,  and  a  decree  ren- 
dered for  the  appellant 

1.  As  to  the  objection  that  the  bill  contained  no  case  for  equitable 
jurisdiction,  and  was  altogether  without  equity ;  he  said  the  whole 
of  the  questions  in  the  cause,  the  present  included,  depended  upon 
a  law  peculiar  (as  far  as  he  knew)  to  Virginia  and  Kentucky,  and 
derived  by  the  latter  from  the  former.  It  was  not  created  by  sta- 
tute, but  was  the  common  law  of  the  state,  in  the  case  of  endorsers 
or  assignors,  as  expounded  by  judicial  decisions. 

The  first  case  in  the  books  was  Mackie's  eicecutors  vs.  Davis  and 
Young,  in  Virginia,  1796.  2  Wash.  Rep.  219.  It  makes  no  dis- 
tinction between  bonds  and  notes,  sealed  and  unsealed  instruments. 
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It  established  in  geneml,  <<that  the  assignor  is  liable  to  the  assignee, 
provided  due  diligence  be  used  by  him  againat  the  obligor  or 
drawer,  and  the  latter  prove  insolvent;."  Tuck.  Bl.  442,  in  note. 
In  Lee  vs.  Liove,  1  Call,  497, 1799,  it  was  decided  that  the  assignee  of 
a  note  must  sue  the  maker  before  he  can  resort  to  the  assignor.  The 
liability  of  the  endorser,  therefore,  is  dependent  upon  a  condition 
which  elsewhere  does  not  belong  to  it,  of  due  diligence  being  first 
used  against  the  drawer  apd  failing  from  his  established  want  of 
ability  to  pay. 

Against  the  immediate  endorser  the  remedy  is  at  law  ;  agamst  a 
remote  endorser,  in  equity.  Mandeville  vs.  Riddle,  1  Cranch,  293. 
Riddle  vs.  Mandeville,  5  Cranch,  32^.  Drake  vs.  Johnson,  Hardin, 
218.     S.  P.  3  Marsh,  163. 

This  being  decided  by  the  Supreme  Court  of  the  United  States, 
as  well  as  by  the  tribunals  of  Kentucky,  there  can  be  no  doubt  that 
the  present  is  a  case  for  equitable  jurisdiction  ;  being  the  case  of  a 
remote,  and  not  of  an  immediate  endorser ;  there  is  no  jurisdiction 
at  law. 

That  the  bill  was  without  equity  is  supposed  to  be  ihade  out,  be- 
cause  Hanna,  a  subsequent  ekidorser  to  Weisiger,  was  not  first  pro- 
secuted to  insolvency,  and  because  (as  alleged)  there  was  no  consi- 
deration from  the  bank  to  Weisiger. 

*3371  *'^^  ^^  ^^^  ^^  thesQ  suggestions,  after  stating  that  Hcmna 
-I  was  a  party  defendant,  he  replied  that  it  was  no  part  of  the 
condition  of  the  holder's  resort  against  one  endorser,  that  he  should 
first  proceed  against  another.  Their  common  liability  was  depend- 
ent upon  one  and  the  same  condition,  that  is,  failure  by  due  dili- 
gence to  obtain  the  money  from  the  drawer ;  upon  which  condition 
they  all  became  liable,  and  the  holder  might  proceed  against  either. 
Such  was  the  law  as  decided.  Independently  of  this,  it  must  be 
obvious  that  no  reason  can  be  assigned  for  requiring  the  holder  first 
to  proceed  against  a  subsequent  endorser,  inasmuch  as  a  recovery 
from  him  would  give  him  an  immediate  action  against  the  prior 
endorser.  This  is  contrary  to  the  principle  of  Riddle  vs.  Mandeville. 
There  is  no  ground,  however,  for  the  suggestion. 

To  the  other  he  replied,  that  if  it  appeared  (which  he  did  not  ad- 
mit) that  there  was  no  beneficial  consideration  from  the  bank  to 
Weisiger,  still  there  was  a  consideration  sufiicient  at  law  and  in 
equity  to  support  the  contract ;  the  consideration  of  injury  to  the 
bank.  The  money  was  baned  (whoever  may  have  received  it) 
upon  the  credit  of  the  endorser.  His  contract  was  the  inducement 
to  lend$  without  which  the  loan  would  not  have  been  made. 

2.  Ilie  complainants,  he  said,  had  fully  performed  the  condition 
to  entitle  them  to  recover  from  the  endorser.  They  had  proceeded 
at  law  with  due  diligence  against  the  drawer  until  he  became  insol- 
vent, and  further  pursuit  became  hopeless.  To.  proceed  further 
could  not  be  required,  and  would  be  liable  to  censure  if  attempted  at 
the  expense  of  the  endorser.  He  is  answerable  for  costs  reasonably 
.ncurred,  but  not  for  expenses  entirely  thrown  away. 
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The  note  fell  due  the  26th  of  September^  1831.  Sait  was  brought 
against  the  drawer  the  2d  of  October^  1621^  to  the  next  term.  At 
the  next  term  judgment  was  obtained.  A  fi.  fa.  issued  December 
29,  ISflil,  and  9  ca.  sa.  the  Hth  of  April,  1822.  In  the  meaji  time, 
to  wit,  December  14^.1821,  Voorhees  was  discharged^under  the  in- 
solvent law  of  the,  United  States.  So  that  here  there  were  due  dili- 
gence, and  es^blishefl  legal  insolvency.  There  was  even  more 
than  *due  diligence ;  forafter.the  insolvency,  the  processiof  r*qoQ 
eitecution  was  unnecessary,  and  could  only  have  been  taken  ^ 
out  from  abundant  caution.  ^ 

He  then  examined  all  the  decided-  cases  in  Kentucky^  so  far  as 
they  were  accessible,!  and  proc^eeded  to  state,  that  *he  pef-  i-^qaq 
ceived.in  them  nothing  which  appeared  to  him  to  interfere.  *- 
with  the  complainants'  right  to  recover* 

f  The  following  abstract  of  the  caaea  which  have  been  daeidBd  in  the  Gouita  of  Kentucky, 
for  which  the  nporter  is  indebted  to  tiie  ootinaei  of  the  appellant,  will  be*  found  highly. oae- 
liil  and  intereating  to  the  profiDsaion.  .  ^ 

M<Kinney  ok  M'Connell,  1  Bibb,  239. 

1808/— Aaaignoz  holding  up  obligation  for  ibarleen  ibontha  without  Mit,  weaa  goilty  ot 
groaa  negligence.  Not  accoundog  for  this  deli^,  he  waa  not  entitled  to  reoourae  against 
assizor.  Jf  the  debtor  waa  in  doubtful  drcumstancea,  the  neoeaaitf  for  due  diligence  was 
therefore  die  greater.       ^  - 

SmaUwood  OS.  Woods,  1  Bibb;  542. 

1809^~-A8Bignee  lo  nae  evefy  oompubory  process  of  the' law  against  the  debtor ;  imd  all 
the  inddentid^ remedies  to  compel  payments;  except  where  obligor  is  oat  of  the  common- 
wealth, and  such,  absence  was  not  contemplated  by  assignor  and  assignee.  To  omit  to  de- 
mand bail,  where-bail  waa  of  right  demabdabte,  in  caae  the  ca.  aa.  abOuld  be  retorned  non 
€st  inventua;  would  be  negligence.  Where  bail  given,  the  aasignee  muat  proceed  against 
bail^  upon  n.  e.  L  retumod  against  prineipaL 

Refers  to  Mackie'a  Ex.  vs.  Davis,  2  Waah.  219.  Boil'a  Ex.  w.  M'Connell,  Pr.  Dec.  152. 

Sprattm.  M'Kinney,  1  Bibb,  696. 

1809. — Assignment  on  assjgninent  of  a  covenant 

Absence  of  debtor  from  the  dreuit  is  not'suti^dent  to  entitle  IhA  aasignee  to  racouTM 
against  theaaaignor.  Diligence  by  aoit  cannot  be  diapenaed  #ith  by  avenjng  that  debtor 
waa  insolvent' 

Drake  tw.  Johnson,  Hardin,  218. 

180d. — ^The  aaaignee  of  a  bond  or  note  cannot  sue  a  remote  endoraer,  for  thdre  is  no  pri- 
vity between  them. 

.     Refen  tolCim.209:  Mands^He  t».Riddle,8.  P.  3M;anh.l63.    2  Tock.  BL  448,  a 
case  in  Diatrict  Court,  Virginia;  and  a  caae  in  Maiyland,  aee  p.  222* 

Hogan  tif.  Vance,  2  Bibb^  34.        .  s  . 

ISlO^^Phe  sheriff's  return  of  no  property  to  a  fi.  fo.  directed  to  the  county  where  debtor 
reaidea,  ia  conclusive  evidence  that  he  had  no  property  in  the  county ;  and,  prima  fode.  that 
he  hath  none  elaewhere.  But  such  return  on  an  execution,  directed  to  «  county  where  he 
does  not  reside,  is  no  evidence  of  insolvency.  The  assignee  must  use  due  diligence  to  re-* 
cover  the  money  from  the  obligor;  if  he  do  not,  and  debtor  become  inaolvent,  he  makea  the 
debt  hia  own* 

Thompaon  819.  Caldwell,  2  Bibb,  290. 

- 1811. — Suit  against  two  oUignrSy  (fint  one  and  then  the  other  added,)  fi.  fiu  against  one, 
and  afterwards  ca.  aa.  against  both.  Sheriff  returned  that  he  had  taken  defond^t  and  re- 
leased by  Coynty  Court  Held  not,suffident  agabst  assignor.  Ought  to  have  been  a  fi.  fa. 
Doubt,  to  whidi  defondant  the  return  applied.    Doubt,  as  to  power  of  Court 

M*Ginnis  w.  Burton,  3  Bibb,  6. 

1813.-<-A8signee  of  note  {bcmd)  holding  up  for  ten  months  without  bringing  suit,  and 
not  accounting  fat  delay,  guilty  of  negligence.    Staying  execution  by  plaimifl^  after  pro- 
perty seized  by  sheri^  diichaigas  aasignor.    Replevying  debt  is  oondusive  evideooe  of 
t8  33  257 
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*Thc  point  to  be  established  by  a  reasonably  diligent  pur-  r^n^f. 
suit,  is  the  insolvency  of  the  drawer,  or  th^  impossibility  of  '- 
getting  the  money  from  him.    Upon  that  being  established,  the  right 
arises  against  the  endorser.    It  may  be  established  in  various  ways. 

solvency  at  the  time,  and  if  bond  afterwaidi  qnaehed  for  imgularity,  remedy  ie  ■seiivt  offi- 
cer, and  not  aangnor.    (Seems  otherwiBe,  2  Litt  132,  post)  in  this  note.) 

Yodng  t».  Cosby,  3  Bibb,  837.  . 

ISlS^If  the  assignee  proeeeote  diligently  as  far  as  a  prudent  inan  woidddo^  in  a  ca« 
where  he  was  solely  interested,  that  is  all  that  is  ragiured  to  give  him  reoomse'npon  the  as- 
signor. .  If  he  sae  a  fi.  fiu  which  is  returned  milla  bona,  and  then  a  ca.'sa.  upon  which  the 
debtor  ii  arrested,  and  discharged  for  want  of  sectuity  fbt  pnton  fees,  this  is  not  latches,  unless 
the  debtor  had  property  tiot  within  the  reach  of  a  fi.  fiu,  wbach  the  aasignor  ntast  prove. 

Campbell  w.  Hopson,  1  Manh,  3a& 

181S.— On  a  transfer  of  a  bond,  a  covenant  to  be  liable  if  obligor  not  solvent,  does  not 
Vary  legal  liability  of  assignor.  Must  be  diligence.  **  Failing  to  cominenoe  his  action  for 
lour  months,  inexcusable  delay.  Fatal  negUgenoe  not  so  to  prosecute  it,  as  to  isoertam 
insolvency  or  fix  the  baU.^' 

Stapp  w.  Anderson,  1  M(aiah.  53(^. 

1819,_The  insolvency  and  removal  from  the  stale  <^  the  dravrer,  per  se^  subjects  the  a»' 
signor  without'ftiit  against  the  drawer.  **  The  law  does  not  tet^van  any  one  to  do  a  vaia 
fat  idle  act." 

A  note  negotiated  in  bank  is  a  mevctfitile  paper,  && 
..    See  8.  P.  Dodge  M.  Bank,  S  Marsh.  610.     • 

CoUyer  w.  Whitaker,  8  Marsh.  1^7. 

1820d — ^Assignee  preferring  a  petition  and  summons,  and  thereby  waiving  bii  right  to 
bail,  must  show  payee's  insolvency  by  ca.  sa.  i^ot  aliunde. 

^ote,  in  thi«  ease,  no  neglect  imputed' fiw  not  requiring  bail,  which  is  eooitraiy  to  1  Btbb^ 
643.  (Perhaps  they  may'be  recooMBiled :  the  one  speaking  of  a  return  of  non  est,  and  die 
other  supposing  an  arrest) 

As  to  time  ofbringing  suit,  the  case 'Says,**  shortly  and  Within  k  rftasoDabie  time  afternote 
became  due;'*  not  immediately. 

As  to  fi.  fiu  '^  which  issued  in  reasonable  time  ;">not  immediately. 

Supposes  that  in  general  "  in^vdncy  only  legitimately  proved  by  smt,**  dice.    ^The  pro 
secution  of  suit,  however,  is  essential  barely  as  the  means  of  asoertainLDg," 'doc. 

Clair  w.  Bafr,  8  Marsh.  255. 

1880.-— If  drawer  dead  at  time  note  falls  due,  without  heirs  or  letten  testamentary, 
parol  evidence  may  be  received  of  insolvency.  But  if  he  be  alive  when  note  fiills  due,  insol- 
weacy  does  not  absolve  holder  from  necessity  of  .suing;  h^  may  have  had  credit,  Uiough 
wiUvout  property. 

-  Note  1.  In  this  case,  the  dmwer  died  on  the  1;hi>d  day  of  the  first  term  after  the  note  fell 
due,  being  about  two  months.  The  Court  say  that  a  suit  was  essential,  that  proof  of  insol« 
vency  could  make  no  difference^  and  yet  reverse  the  judgment  below,  because  parol  proof  of 
insolvency  was  not  received.  ' 

Note  8.  "He  might  not  have  been  without  credit,"  dec ;  i,  e.  tiiere  was  no  open,  public, 
or  legal  insolvency ;  therefore  he  might  possibly  have  paid,  dec  In  this  sense  (which  is  the 
obvious  one)  it  is  correct  Ittiannot  be  proved  that  he  would  not  have  paid,  as  he  was  going 
on.    Many  men  are  insolvent    This  reeonciles  it    ' 

Smith  w.  Blunt,  8  Marsh.  588. 

1880.-7-Oinitting  to  issue  a  ca  sa.  for  five  months  .after  the  return  of  the  &  fa.  is  an  un- 
reasonable delay,  and  discharges  assignor.  Note  There  appears  to  have  been  sosm  inter- 
val between  judgment  and  fi.  fa.  Certi^cate  of  discharge  as  an  insolvent  debtor  in  another 
suit,  is  not  evidence,  as  he  is  liable  to  be  imprisoned  in  other  sul^ 

Parker  w.  Owings,  3  Marsh.  59i. 

1880.-*Assignor  not  liable,  though  drawer  has  taken  the  oath  and  surrendered  a  sch^ 
dule ;  unless  scSiedule  produced  and  amount  of  property  ascertained,  the  assignee  is  bouiid 
to  pursue  the  property. 

Oldham^.  Bengan,  8  Littall,  138. 

1888. — 1.  Not  obliged  to  sue  at  first  term,  if  he  cannot  by  so  doing  get  judgment 
Not  obliged  to  apply  the  extraoidinacy  process  oi  the  law. 
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1.  By  showing  that  he  was  oqt  of  the  state  and  not  within  the 
reach  of  process,  and  without'  property  in  thd  state.  This  he  in- 
ferred from  Sprattt».  M^Kinney,  1  Bibb,  595.  Stapp  tw.  Anderson, 
1  Marsh.  535. 

2.  By  the  use  of  due  diligence,  and  inability  to  recover,  or  prose- 
cution to  insoirency.  He  must  sue  in  a  reasonable  *time.  r«q ., 
M'Einneytw.M'Conne]l,l  Bibb,  239.  M^inms  w.  Burton,  L  ^^^ 
3  Bibb,  6.  But  there  is  no  fixed  time.  Collyer  w.  Whitaker,  2 
Marshr  197.  Perhaps  it  must  generally  be  the  next  term.  Clair  v^. 
Barr,  2  Marsh.  255.  He  must  use  the  ordinary  remedies.  Small- 
wood  ns.  Wood,  1  Bibb,  542.  But  he  is  not  bound  to  use  extraor- 
dinary ones.  Oldham  vs.  Bengan,  2  Littell,  132.  He  must  in 
general  issue  fi.  fit.  and  ca.  sa.  and  issue  them  in  sucoessioii.  He 
cannot  issue  them  together.  No  decided  case  gives  any  countenance 
to  the  suggestion  that  he  can  do  so.  The  records  in  this  Court  show 
that  he  cannot  The  return  to  the  fi.  fa.  directed  to  the  county 
where  party  resides,  is  conclusive  to  show  that  therd  is  po  property 
in  ihe  county,  and,  prima  facte,  that  there  is  none  in  the  state. 

The  result  is  to  be  insolvency,  evidenced  by  legal  pursuit    The 
end  and  object  is  to  inake  this  appear. '  * 
But  there  is  another  case : 

3.  Insolvency,  legally  ascertained  ^by  other  means.  When  this 
occurred  after  the  note  fell  due,  he  contended,  that  it  dispensed  with 
legal  pursuit  When  it  occurred  after  proceedings  b^gun,  he  con- 
tended it  dispensed  with  further  proisecution.-  The  contrary  doctrine 
would  be  absurd,  the  object  being  to  ascertain  insolvency.  Why 
proceed  after  it  had  been  ascertained  ? 

Upon  this  point  there  was  a  seeming  contradiction  in  the  decided 
cases,  but  it  was  not  a  real  one. '  It  was  explained  by  the  principle 
of  the  decisions,  which  was  this ;  that  parol  evidence  should  not  be 
received  to  prove  insolvency.  It  must  be  a  legal  insolvency,  legally 
or  judicially  ascertained. 

This  would  appear  from  a  brief  attention  to  the  cases.  In  Collyer 
vs.  Whitaker,  2  Marsh.  197,  it  is  said,  '<  insolvency,  in  general,  only 
legitimately  proved  by  suit.*'    ^  The  prosecution  of  suit^  however, 

8,  Whether  in  any  eaee,  lachet  of  aberiff  wiO  retiere  astignort  If  in  any  cue,  it  can 
only  be  where  of  each  a  nature  ae  to  eabject  him  to  the  whole  debt 

4.  Not  dbljged  to  take  out  ezecotion  on  affidant  during  flitting  of  Court,  nor  can  the  ae- 
aignor  avoid  reeponaibility  by  Bhowing  that  other  plaintifia  did  eo  and  got  Iheir  moiiey. 

Trimble  w.  Webb,  1  Monroe,  100. 

1824.— Judgment  obtained  4th  of  April,  1820.  Court  adjourned  the  14th.  Execution 
iflflued  26th  of  July.  Court  below  deemed  it  soi&cient  dihgenee.  Court  taf  appeals :  «« The 
only  ehaem  in  the  diligenee  ezerdeed  by  the  appelleefl  in  proeecuting  their  suit  against  the 
original  debtor,  appean  between  the  judgment  and  execution.  For  this  delay  no  apology 
was  ofiered,  nor  excuse  proved.  This  Court  has  nevor  held  assignees  to  more  than  reason- 
able diligence  in  prosecuting  ^e  demand  against  the  origihal  debtors,  and  has  never  required 
them  to  run  a  race  against  -time ;  still  it  has  not  ^pennitted  any  unreasonable  delay  to  be 
passed  orer.^  The  time  here  lost  is  more  than  any  prudent  man  would  hitve  indulged  in, 
when  he  beUeved  bis  debt  to  be  in  danger,  and  savonn  too  stron^y  of  indulgence  gradously 
given,  by  some  understanding  between  the  parties.  Considering  diis  case,  as  we  have  etated 
tt,  uncoupled  with  any  other  dreumstances  in  the  cause,  we  must,  according  to  previouf 
•ledsions  of  the  Court,  hold  the  delay  as  oondusve  against  tin  ^>pcdlee's  right  to  recover." 
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is  essential,  barely  as  the  means  of  ascertaining,  &c.''  In  Young  t;^ 
Cosby,  3  Bibb,  227,  ^^  if  the  assignee  prosecute  diligently  as  far  ass 
prudent  man  would  do  in  a  case  where  he  was  solely  interested^ 
that  is  all  that  is  required."  In  Stapp  vs.  Anderson,  1  Marsh.  535, 
insolvency  and  removal  of  the  drawer  from  the  state  were  held  suffi- 
*3421  ^^^^^f  P^'  ^>^  subject  assignor,  without  suit  against  ^drawer. 
-*  <*The  law,"  says  the  Court,  "does  not  require  any  ojie  to  do 
a  vain  or  idle  act."  If  sued  to  in'solvency  on  one  note,  therefore, 
not  necessary  to  sue  upon  another.  .  These  cases  are  supposed  to  be 
contradicted  by  Clair  vs.  Barr,  2  Marsh..  255.  In  that  case,  the 
drawer  was  living  when  the  note  fell  due.  He  died,  on  the  third 
day  of  the  first  term,  being  about  two  months  after  the  note  fell  due. 
The  Court  decide  that  prodf  of  in3olvency  did  not  absolve  the  holder 
from  the  necessity  of  suing:  "  he  (the  drawer)  may  have  had  credit, 
though  he  had  no  property."  The  decision,  therefore,  amounts  to 
nothing  more  than  that,  at  a  subsequent  time,  parol  evidence  shall 
not  be  received  to  prove  that  the  party  was  actually  insolvent  at  a 
prior  time.  In  other  words,  actual  insolvency  no  excuse.  The 
debtor  was  going  on  in  business,  "  had  credit,"  and  possibly  might 
have  paid;  How  could  this  be  if  he  were  legally  divested  of  all  his 
property,  and  s(tripped  of  all  his  credit,  by  judicial  insolvency?  It  is 
a  reasonable  distinction ;  the  same  that  is  made  by  the  priority  laws 
of  the  United  States.    They  disregard  actual  insolvency. 

This  case,  therefore,  leaves  in  full  force  the  reasonable  doctrine 
of  Young  vs.  Cosby,  and  Stapp  vs.  Anderson  i  otherwise  understood, 
it  would  be  contrary  to  the  very  principle  of  the  law,  and  would  go 
far  towards  extinguishing  all  liability  of  the  endorser,  already  suffi- 
ciently reduced. 

3.  The  dischaige  by  the  judge,  and  the  waiver  of  the  thirty  days' 
imprisonment,  or  thirty  days'  notice^  did  not  take  away  the  right  of 
the  complaiaantSi    Why  keep  him  in  prison  ? 

The  insolvency  would  no  more  have  been  ascertained  at  the  end 
of  thirty  days,  than  at  the  beginning.  It  would  have  been  mere 
wanton  cruelty  to  keep  the  debtor  in  prison.  The  law  does  not  re- 
quire it  The  decisions  in  Kentucky,  which  are  in  the  spirit  of  hu- 
manity to  the  debtor,  do  not  require  it.  Else  why  not  require  the 
creditor  to  pay  the  prison  fees,  and  thus  continue  the  debtor's  im- 
prisonment ?  It  is  not  necessary  to  use  undue  severity  or  indulge 
in  unproductive  cruelty.  Young  vs.  Cosby,  3  Bibb,  227.  It  has 
been  supposed  (and  per~haps  the  belief  led  to  this  decision)  that  Clair 
vs.  Barr  establish  the  doctrine,  that  a  creditor  was  bound  to  keep 
*3431  '^"P^^'^  ^  destitute  and  insolvent  debtor,  in  the  hope  that, 
^  though  he  had  nothing  himself,  something  might  be  extorted 
by  his  sufferings  from  the  charity  of  his  friends.  This  is  not  a  just 
motive,  nor  one  that  a  Coiii-t  can  countenance.  Imprisonment  of  a 
debtor  is  not  to  be  used  at  this  time  of  day  for  inflicting  a  punish- 
ment upon  him  or  his  .friends.  Why  then,  it  is  said,  is  a  ca.  sa. 
given  ?  The  answer  is  very  easy.  It  is  to  compel  the  surrender  of 
property,  which,  from  its  nature  or  locality,  cannot  be  made  amena- 
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ble  to  Other  process.  But  Claii*  vs.  Barr  does  not  proceed  upon  the 
principle  imputed  to  it.  Rightly  understood,  it  is  in  harmony  with 
the  other  cases,  and  with  the  obvious  dictates  of  humanity  and 
justice. 

As  to  the*  supposed  neglect  to  charge  Vobrhees  in  execution,  lie 
said  he  doubted  whether  it  was  in  any  case  required,  or  even  admis- 
sible ;  for  the  decision3  in  Kentucky  made  it  necessary  first  to  issue 
a  fi.  fk.  But  without  entering  intcf  that  question,  he  said  that  in 
this  case  the  discharge  under  the  insolvent  law  dispensed  with  that 
step,  and,  indeed,  made  it  impossible. 

He  submitted,  therefore,  that  the  decree  below  was  not  warranted 
by  the  principles  upon  which  the  liability  of  endorsers  rests,  nor  by 
the  decisions  in  Kentucky;  which  had  certainly  gone  far  enough  in 
limiting  and  crippling  the  rights  of  the  holder. 

Mr.  Wickliffe,  for  the  appellee,  stated  that  it  was  denied  that  any 
consideration  had  been  received  for  his  endorsement  by  Daniel 
Weisiger ;  and  he  also  denied  that  the  bank  had  used  due  diligence 
to  obtain  payment  of  the  note  from  the  drawer.  The  facts  of  the 
case  are  uncontradicted  upon  the  pleadings  and  exhibits,  as  there  was 
no  evidence  introduced  to  oppose  the  statement  and  allegations  in 
the  answer  of  the  appellee  in  the  Circuit  Court. 

The  Court  should  be  aware  of  the  nature  and  legal  character  of 
paper  of  the  description  ofthatupoh  which  the  appellants  claim  to 
receive.  Such  instruments  are  not  negotiable  by  the  laws  of  Ken- 
tucky ;  the  statute  of  Anne  never  havi/ig  been  in  force  in  that  state. 
The  party  who  sues  may  *do  so  upon  a  statute  of  Kentucky,  rmoAA 
which  authorizes  the  suit  in  the  nanie  of  the  assignee,  but  ^ 
goes  no  further. 

The  true  principle  tipon  which  the  responsibility  of  the  assignor 
depends,  and  upon  which  it  can  alone  be  supported,  is  the  general 
liability  to  refund  that  which  he  may  have  received,  on  a  consider- 
ation which  has  failed.  1  Bibb,  545.  In  I  Marshall,  544,  it  was 
decided  that  this  liability  was  thus  restricted,  and  did  not  extend  to 
the  amount  stated  in  the  note'.  Uqder  the  authority  of  cases  in  Ken- 
tucky, the  assignor  is  not  liable  without  a  consideration  received  by 
him ;  nor  unless  the  consideration  be  alleged  and  proved.  1  Bibb, 
596.  >   2  Bibb,  495. 

The  only  case  which  impugns  the  uniform  current  of  decision3  in 
Kentucky  upon  these  principles,  is  that  of  Allen  vs.  Prior,  3  Mar- 
shall, 305. 

The  appellee  received  nothing  for  his  endorsement  of  the  note; 
and  he  is,  therefore,  protected  from  all  liability  upon  it,  by  th^  deci- 
sions of  the  Courts  of  Kentucky. 

There  cannot  be  a  liability  by  the  appellee,  considering  him  as 
haying  guarantied  the  debt.  Such  a  liability  should  have  been  in 
writing ;  as,  unless  it  is  so,  the  statute  of  frauds  destroys  it 

It  is  not  denied  that  the  injury  a  promissee  may  receive,  as  well 
as  a  benefit  given  to  the  promissor,  is  a  good  consideration ;  but  if 
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the  principle  is  otherwisey  it  cap  be  claimed  only  in  fiivour  of  an 
original  endorsee.  In  this  case  the  bank  stands  independent  of  such 
a  principle,  for  to  the  bank  no  promise  was  ever  made  by  the  ap- 
pellee, his  engagement  having  been  made  to  Hanna,  the  preceding 
endorsee.  But  if  a  responsibility  by  the  assignor  does  exist,  in  a 
case  where  he  received  no  benefit,  and  a  chancellor  will  interpose 
and  enforce  the  contrai^ ;  this  will  only  be  where  the  condition  im- 
posed by  the  law  governing  the  contract  has  been  performed.  ^ 
^  The  next  inquiry  is,  therefore,  has  the  law  creating  this  liability 
of  the  assignor  been  complied  ^ith? 

The  law  in  Kentucky  stands  thus: 

The  assignee  ought  to  take  every  compulsory  process  of  law 
against  the  original  debtor,  until  his  insolvency  is  established;  or  the 
*3451  ^^^^  ^       ^'^  incidental  remedies  are  found  ^insufficient  to 
J  coerce  payment.    S.mallwood  vs.  Woods,  1  Bibb,  546. ' 

To  omit  holding  to  bail,  when  bail  *is  of  right  demandable,  if  on 
a  ca.  sa,  the  return  is  noh  est  inventus ;  is  negligence.  2  Marshall, 
197. 

The  assignee  is  bound  to  issue  a  fi.  fa.  and  a  ca.  sa.,  and  if  the 
debtor  is  not  found,  to  proceed  against  the  bail.  Nothing  short  of 
this  will  do.  1  Bibb,  147.  In  M'Kinney  vs.  M<GonnelI,  I  Bibb, 
239,  it  was  decided  that  a  delay  of  fourteen  months  is,  per  se,  negli- 
gence, no  matter  what  other  steps  may  have  been  taken. 

Averment  of  insolvency,  and  consequently  proof  of  that  fact,  by 
any  other  tneans  than  a  legal  proceeding  on  the  note  assigned,  wiU 
not  be  sufficient  to  charge  the  endorser.    3  Bibb,  6. 

Mr.  Wickliffe  also  cited  the  case  of  Hogan  vs*  Yanel,  2  Bibb,  34. 
Thompson  vj.  Caldwell,  2  Bibb,  290 ;  also,  3  Bibb,  6,  and  Young 
vs.  Cosby,  3  Bibb,  227,  upon  these  points.  Also,  2  Marshall,  524. 
2  Littell,  134 ;  and  Parker  vs.  Owingson,  in  3  Marshall. 

These  authorities,  he  contended,  maintain  the  absolute  obligation 
of  industry  and  vigilance  on  the  part  of  the  assignee;  and  they 
also  establish  the  principle,  that  the  rules  in  relation  to  a  guarantee 
are  to  be  construed  under  the  law  with  great  strictness^ 

He  also  argued  that  the  proceedings  under  which  the  drawer  was 
discharged  from  the  process  against  him  by  the  district  judge,  were 
irregular,  and  subjected  ihe  appellants  to  all  the  consequences  of 
their  illegality. 

By  the  pleadings  and  evidence  it  appeared  that  the  note  fell  due 
on  the  23d  of  September.  A  writ  was  issued  on  the  2d  of  October, 
in  which  bail  was  required :  this  was  returned  ^<  executed''  on  the 
6th  of  November,  the  defendant  having  been  committed  to  prison 
on  the  preceding  day.  On  the  20th  of  November,  judgment  was 
entered  by  default,  and  afterwards,  in  December,  during  the  same 
term,  the  jailer  surrendered  the  body  in  Court.  It  w^  the  duty  of 
the  plaintiff  to  charge  4he  defendant  Iq  execution ;  and  if  not  so 
*3461  ^^^'8^^  *within  thirty  days,  then,  and  not  before,  he  might 
-'  be  discharged  under  the  insolvent  law. 

The  discharge  by  the  district  judge  was  before  the  thirty  days  of 
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a  prisoner  not  in  execution ;  and  this  was  done  by  a  waiter  of  (he 
time  required  by  law.  The  assignee  is  not  permitted  to  run  ahead 
of  the  law,  and  discharge  a  debtor  before,  under  its  provisions,  he 
is  entided  to  it.  But  not  proceeding  according  to  law,  and  failing 
to  pursue  the  course  the  law  marks  out,  he  releases  the  assignor 
from  all  responsibility  to  him. 

The  district  judge,  had  no  jurisdiction.  His  authority  was  to  ad- 
minister the  oath;  but  the  act  of  Congress  directs  him  not  to  do  so 
until  after  thirty  days.  The  period  of  thirty  days  is.  given  for  the 
benefit  of  the  creditor,  and  of  those  who  aire  interested,  that  the 
debt  should  be  paid.  All  such  are,  therefore,  parties  interested  in  the 
proceeding ;  and  if  the  ccmsent  of  the  creditors  can  give  the  right 
to  dischai^,  all  should  consent.  The  assignor  should  have  con- 
sented,  as  his  responsibility  became  consummate  by  the  discharge. 

The  consent  of  the  counsel  for  the  appellants. alone  gave  Juris- 
diction to  the  District  Court ;  or  was  so  considered. .  If  it  did  not, 
where  is  the  prisoner  ?  The  discharge  being  illegal,  be  has  escaped, 
and  may  be  pursued  and  retaken,  or  the  jailer  was  liable. 

It  is  manifest  that  the  appellants  considered  that  they  had  not 
used  the  diligence  required  of  them.  They  proceeded  afterwards  by 
a  fi.-  fa.  which  was  issued  on  the  29th  of  December,  but  which  did 
not  reach  the  hands  of  the  marshal  until  the  9th  of  January  follow- 
ing ;  and  which  was  in  March  returned  ^  no  effects.'^  After  the 
return  in  March,  a  ca.  sa.  issued  in  April,  one  month  having  ex- 
pired. 

It  has  been  decided  that  it  is  the  duty  of  the  party  to  place  hi3 
writ  in  the  hands  of  the  officer  in  a  reasonable  time.  Tremble  vs. 
Webb,  1  Monroe,  100. 

He  further  argued,  that.if  the  discharge  pf  the  drawer  by  the  dis- 
trict judge  was  not  in  the  suit  brotight  upon  the  note  for  which  the 
appellee  was  now  claimed  to  be  liable^  and  this  might  be  inferred 
from  the  record,  the  discharge  in  another  suit  was  not  evidence  of 
insolvency. 

*In  reference  to  one  of  the  cases  cited  by  the  counsel  for  rmnA*, 
the  appellants,  he  argued,  that  where  it  had  beien  considered  '-     . 
that  not  holding  to  baiL  was  not  laches,  the  case  was  one  in  which  . 
a  speedier  remedy  was  obtained  by  petition  and  summons,  in  which 
no  bail  was  allowed,  and  good  faith  was  presumed. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  Court. 

This  ease  turns  altogether  upon  doctrines  peculiar  to  t}ie  states  of 
Virginia  and  Kentucky.  It  is  the  case  of  a  suit  in  equity,  instituted 
by  the  endorsee,  or,  in  the  language  of  the  country,  the  assignee,  of 
a  promissory  note,  to  charge  an  intermediate  endorser.  All  the  doc- 
trine on  the  subject  will  be  found  fully  stated  in  the  two  cases  of 
Riddle  &  Co.  v$.  Mandeville  &  Jamieson,  reported  among  the  de- 
cisions of  this  Court ;  and  in  the  cases  of  Smallwood  vs.  Woods, 
and  Spratt  vs.  M^Kinney,  to  be  found  among  the  decisions  of  the 
Court  of  Appeals  of  Kentucky. 
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The  defendant  here  hasr  demurred  to  the  bill,  for  want  of  equity, 
and  this  raises  the  first  question  in  the  cause. 

In  the  last  case  decided  in  this  Court,  between  Riddle  &  Co.  vs. 
Mandeville  &  Jamieson,  which  was  a  case  in  most  respects  simi- 
lar to  the  present,  this  Court  decided,  that  a  suit  could  be  maintained 
in  equity  by  the  holder  of  an  endorsed  note  against  a  remote  en- 
dorser ;  and  upon  grounds  perfectly  familiar  tp  Courts  exercising 
equity  jurisdiction.  It  was  a  Virginia  contract,  governed  by  the 
same  law  which  is  of  force  in  Kentucky.  This  Court  had  before 
decided,  that,  by  the  laws  of  the  <x>untry  governing  the  contract,  a 
suit  at  law  could  not  be  maintained  between  the  holder  of  the  note 
and  a  remote  endorser.  But,  then,  a  suit  at  law  could  have  been 
maintained  by  him  against  the  immediate  endorser,  and  by  him 
against  the  preceding  endorser,  and  so  on,  through  any  number  of 
endorsers.  This  presented  the  ordinary  case  of  an  assignment  of  a 
chose  iti  action,  which  transfers  an  interest  without  ttie  right  of 
action.  ,. 

To  maintain  this  demurrer,  then,  it  was  incumbent  on  the  defend- 
ant to  have  shown  that  there  was  some  principle  in  the  jurisprudence 

"^3481  <>f  ^^i^^uc^' ^(^^^  c^^d  s^s^^  ^  ^distinction .  between  his 
-'  case  and  that  previously  decided  here :  but  every  thing  con- 
curs to  repel  the  ide$i  of  such  a  distinction.  In  the  case  of  Drake 
vs.  Johnson',  the  Court  of  Appeals  of  Kentucky  also  decided,  that  a 
suit  at  law  coi^ild  not  be  maintained  in  that  state  by  the  endorsee 
against  a  remote  endorser. 

The  conclusion,  then,  results  from  our  own  decisions,  that  he 
must  be  let  into  equity ;.  for  an  raidorsement  is  certainly  no  relief  to 
the  previous  endorsers,  and  the  ultimate  assignee,  alone,  is  entitled 
to  the  benefit  of  their  liability.  And  this  we  understand  to  be  con- 
sistent with  the  received  opinions  and  practice  of  Kentucky* 

The  second  point  made  for  the  defendant  is,  that  as  he  received 
no.  consideration  for  assigning  the  not^,  he  is  not  liable  at  all. 

But  on  this  it  is  only  necessary  to  observe,  that  he  endorsed  it  to 
give  credit  to  Voorhees,  the  promissor ;  and  the(  law,  therefore,  im- 
putes to  him  the  consideration  paid  to  Voorhees. 

The  most  material  point  in  the  cause,  and  ^  that  on  which  the  de- 
cision below  was  rendered  in  favour  of  th^  defendant,  was  the  want 
of  due  diligence  against  the  drawer  of  the  note.  The  law  is  set- 
tled there,  as  it  is  in  Virginia,  and  in  this  Court,  upon  Virginia  con- 
tracts of  this  description ;  that  every  reasonable  euott  must  be  made 
to  recover  of  the  drawer  by  suit,  before  the  assignee  can  have  re- 
course against  the  assignor  or  endorser.  It  is  on  the  question,  what 
constitutes  such  diligence,  t(iat  all  the  difficulties  arise  on  suits  upon 
these  contracts.  And  certainly,  this  Court  cannot  be  called  upon  to 
carry  the  obligations  imposed  upon  assignees  on  this  point,  further 
than  the  state  Courts  have  already  extended  them. 

There  are  three  grounds  on  which^  the  defendant  would  impute 
to  the  complainaiit  a  want  of  diligence  fatal  to  his  right  to  recover. 

The  first  is,  that  the  fi.  {sl.  did  not  come  to  the  marshal's  hands, 
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until  the  expiration  of  about  thirty->six  days  after  the  judgment  was 
obtained,  and  nineteen  after  it  issued. 

The  second^  that  the  ca.  sa.  did  not  issue  until  about. three  months 
and  a  half  after  the  fi.  fa. 

Liet  it  be  observed  that  the  note  fell  due  on  the  25th  o£  *Sep-  rftn4Q 
tember,  the  writ  was  issued  on  the  2d  of  October;  the  judg-  ^ 
ment  was  entered  the  November  tenn  following ;  and  the  drawer, 
Voorhees,  being  held  in  custody  for  want  of  bail,  was  discharged, 
as  insolvent,  on  the  14th  of  December  of  the  same  year. 

Justice  can  hardly  be  charged  with  a  halting  gait  thus  (blt.  As 
to  her  subsequent  progress,  it  does  not  appear  on  what  djBLj  the 
Court  for  November  term  adjourned ;  but  as  the  fi.  fa.  bears  date 
on  the  29th  of  December,  it  is  presumable  that  it  sat  on  that  day. 
The  fi.  fa;  did  not  reach  the  office  of  the  marshal  until  three  weeks 
after;  and  the  ca.  sa.  was  not  sued  out  at  the  time  when  the  fi.  fa. 
issued.  But  it  was  sued  out  at  the  term  to  which  the  fi.  fa.  was 
returnable,  ta  wit,  on  the  11th  of  April,  1822.  So  that  from  the 
time  the  note  fell  due,  to  the  last  step  in  the  progress  of  judicial 
means  for  enforcing  payment,  we  count  but  six  months  and  a  half. 
We  do  not  recognise  the  supposed  obligation  or  power  of  the  party, 
in  the  Circuit  Court,  to  sue  out  the  ca.  sa.  contemporaneously  with 
the  fi.  fa. ;  and  with  the  exception  of  that  interval,  we  are  rather 
inclined  to  attribute  to  the  complainant  extraordinary  diligence 
than  culpable  delay. 

But,  why  were  the  executions  issued  at  all  in  this  case,  except 
from  abundant  caution,  and  to  avoid  the  imputation  of  laches? 
Was  it  necessary?  The  Courts  of  Kentucky  have  certainly  decided 
otherwise.  Iq  the  case  of  Stapp  et  al.  vs.  Anderson  et  al.  1  Marsh. 
240,  they  express  themselves  thus : 

<<The  discharge  of  an  insolvent  under  our  statujte  is  a  judicial  act, 
of  a  record  character,  and  is  in  its  nature,  as  it  must  be  in  contem- 
plation of  law,  the  most  satisfactory  evidence  of  the  insolvency  of 
the  person  discharged." 

This,  it  is  true,  was  declared  respecting  a.  discharge  in  another 
suit,  on  a  difierent  cause  of  action,  under  the  insolvent  law  o/  the 
state,  and  upon  a  ca.  sa.  But  it  would  be  difficult  to  assign  a  rea- 
son why  it  should  not  apply  to  a  discharge  in  a  suit  on  the  same 
cause  of  action,  under  the  law  of  the  United  States,  and  where  the 
defendant  was  in  custody  under  an  order  for  bail.  In  both  instances, 
a  state  of  insolvency  is  judicially  established ;  and  as  the  Court  ex- 
presses itself  in  *the  same  case,  <<  it  would  have  been  worse  rmn^ 
than  idle,"  nay,  in  this  case  it  would  have  been  false  impri-  ^ 
sonment,  to  have  retaken  the  debtor ;  if,  as  the  defendant  contends, 
and  no  doubt  was  the  fact,  he  was  discharged  under  the  suit  upon 
this  note. 

The  third  and  last  ground  of  laches,  and  that  which  it  appears, 
by  a  report  handed  to  us,  influenced  the  Court  below, 'was  the  con- 
sent of  the  agent  of  the  complainant  to  dispense  with  the  imprison- 
ment to  which  the  drawer  of  the  note  might  have  been  subjected, 
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before  he  would  have  taken  the  oath,  and  receii^ed  a  discharge  on- 
der  the  act  of  Congress. 

The  correctness  of  the  decision  below  upon  this  point  milst  be 
tested  by  conside^tions  drawn  from  the  object  of  the  imprison- 
ment; the  influence  of  the  discharge  upon  the  loss  of  the  debt;  and 
from  adjudged  cases.  We  are  inclined  to  think,  that  it  has  been 
rather  too  hastily  conceded,  that  no  case  similar  to  the  present  has 
been  adjudicated.  That  it  adds  another  to  the  long  list  of  instances 
of  laches  which  have  been  held  to  be  fatal  to  the  recovery  of  the 
assignee  against  his  assignor  in  that  country,  cannot  be  doubted. 

This  case,' it  must  be  recollected,  comes  within  the  fifth  section 
of  the  act  of  January  ath,  1800,  entitled  <<An  act  for  the  relief  of 
persons  imprisoned  for  de^t.^'  The  second,  third,  and  fourth  sec- 
tions  of  that  act  make  provision  for  the  discharge  of  persons  con- 
fined under  execution,  and  the  fifth  section  extends  <^the  privileges 
and  relief  of  that  act,  to  persons  in  confinement,  against  whom 
judgment  is  obtained  but  no  execution  issued.  Under  the  pro- 
visions in  favour  of  persons  charged  in  execution,  on  the  day  of 
arrest,  a  notice  may  be  served  upon  the  person  at  whose  suit  they 
are  confined,  and  at  the  end  of  thirty  days  they  may  be  discharged. 
By  the  fifth  section  it  is  enacted,  ^  that  any  person  imprisoned  upon 
process  issuing  from  any  Court  of  the  United  States,  except  at  the 
suit  of  the  United  States,  in  any  civil  action,  against  whom  judg- 
ment has  been  or  shall  be  recovered,  shall  be  entitled  to  the  privi- 
leges and  relief  provided  by  this  act,  after  the  expiration  of  thirty 
days  from  the  time  such  judgment  has  been  or  shall  be  recovered, 
*S5il  ^^^^8^  ^^^  ^creditor  should  not,  within  that  time,  sue  out 
^  his  execution  and  charge  the  debtor  therewith.'' 

It  has  been  argued,  that  und^r  this  section  the  defendant  must 
remain  in  prison  thirty  days  after  judgment  before  he  can  sue  out 
his  notice  to  the  plaintiff,  thus  requiring  him  to  remain  sixty  days 
in  confinement,  in  the  cases  which  come  under  this  sectum;  where- 
as he  remains  but  thirty  days  when  confined  under  execution. 

There  can  be  no  reason  for  the  distinction,  and  we  think  that  in 
favour  of  liberty  and  with  a  view  to  consistency,  the  construction 
should  be  otherwise.  If  such  were  the  true  construction,  the  relief 
would  not  be  the  same  as  is^  extended  to  the  disbtors  of  the  other 
class.  We  think,  therefore,  that  the  day  of  entering  judgment  un- 
der the  fifth  section,  is  the  day  that  corresponds  to  the  day  of  arrest 
under  the  previous'  provisions  of  the  law  ;  and,  therefore,  that  in 
thirty  days  after  judgment,  he  may  be  discharged  by  complying 
with  th^  other  requisitions  of  the  law.  The  day  of  entering  the 
judgment  appears  nowhere  in  thi^  record,  but  as  the  notice  was 
served  on  the  plaintifi^'s  agent  on  the  14th  of  December,  we  must 
presume  that  the  judgment  had  then  been  entered;  and  on  the  same 
day  the  agent  signed  that  consent  to  dispense  with  ^  the  previous 
imprisonment  by  law  to  entitle  the  defendant  to  take  the  oath  of  an 
insolvent  debtor,"  by  which,  it  is  now  insisted,  that  the  complain- 
ants are  barred  of  their  right  to  recover  of  the  assignor. 
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The  error  of  the  Court  below  obviously  consists  in  thisy  that  it 
considers  the  imprisonment  to  which  the  defendant  is  subjected,  as 
amon^  the  means  of  coercing  payment  The  arrest  certainly  is  so ; 
biit  the  thirty  days'  confinement  &at  ensues,  ia  only  incidental  to  the 
notice  required  to  be  given  to  the  plaintiff  of  the  defendant's  inten- 
tion to  claim  his  discharge  as  nn  insolvent  Now  he  must  be  in- 
solvent when  this  notice  is  given,  and  what,  is  to  be  forced  from  an 
insolvent  man  by  the  thirty  days' imprisonment?  It  is  obvious  that 
the  confinement  is  not  regarded  as  me  means  of  coercion,  but  only 
as  a  time  necessary  to  the  investigation  of  the  defendant's  circum- 
stances, or  the  collection  of  evidence  *to  repel  his  insolvency.  r«Q £« 
The  coercive  means  of  the  law  are  to  be  found  in  the  search-*  ^ 
ing  oath  to  be  admini3tered,  and  in  the  fear  of  prosecution  foir  per- 
jury, and  recommitment  in  the  same  actions. 

If,  then,  this  impri^nmeint  has  no  other  object  than  to  make  the 
debtor  await  the  investigations  of  his  creditor,  it  is  difficult  to  assign 
a  reason  why  the  creditor  may  not  dispense  ^with  it,  when  satisfied 
that  the  application  is  an  honest  one,  and  that  delay  would  discover 
nothing  that  be  was  not  already  acquainted  with.  In  the  language 
of  the  Kentucky  Court,  it  woi^d  be  ^  worse  than  idle"  to  detain 
him.  Nothing  but  unavailing  hardship  upon  him,  and  ultimate 
expense  to  his  endorser,  could  result  firomit. 

Nor  do  we  think  ourselves  unsupported  by  the  Kentucky  decision 
in  this  view  of  the  subject 

In  the  case  of  Young  vs.  Cosby,  the  drawer  of  the  note  being  in 
custody  under  a  ca.  sa.  issued  by  the  assignee,  was  discharged  for 
want  of  security  for  the  payment  of  prison  fees.  This  discharge,  it 
was  contended,  was  imputable  to  the  assignee  and  barred  his  re- 
covery against  the  assignor;  unless  he  could  prove  that  the  drawer 
had  nothing  which  might  have  been  wrung  from  him  by  a  protrsicted 
imprisonment  But  the  Court  pf  appeals  decided  otherwise ;  and 
established,  that  if  the  assignor  had  sustained  any  injury  in  that 
respect,  it  was  incumbent  upon  him  to  prove  it  The  language  of 
Chief  Justice  Boyle,  on  that  occasion,  was  this :  ^It  has  repeatedly 
been  decided  in  this  Court,  that  to  entitle  the  assignee  of  a  bond  or 
note  to  recover  of  the  assignor,  it  was  necessary  to  show  that  he 
had  used  due  diligence  by  suit,  to  recover  the  amount  from  the 
payor  or  obligor ;  out  it  has  never  been  required  of  him  to  prose- 
cute the  suit  against  the  payor  or  obligor,  farther  than  a  man  of 
ordinary  prudence  and  diligence  would  do,  in  a  case  where  he  was 
solely  and  exclusively  interested.  To  make  it  necessary  to  do  so, 
would  be  unreasonable  and  unjust;  inasmuch  as  it  would  tend  to 
accumulate  costs  without  the  prospect  of  any  probable  advantage 
to  either  of  the  parties."* 

We  entirely  approve  of  the  opinions  here  expressed :  they  are 
*conceived  in  the  reason  and  benignity  of  the  law,  and  we  r«Q^q 
are  unwilling  to  extend  the  diligence  required  of  the  assignee  ^ 
beyond  the  limits  there  laid  down. 

In  the  case  of  Oldham  vs.  Bengan,  the  doctrine  laid  down  in 
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Young  v^.  Cosby  is  considered  and  alSirmed,  and  Chief  Justice  Bibb 
observes,  <<that  although  due  diligence  has  always  been  required 
in  such  cases,  yet  in  no  case  has  all  possible  diligence  been  exacted." 

And  both  these  cases  concur  to  establish  this  principle,  that  it  is 
not  on  the  ground  of  a  mere  possible  injury  that  the  assignor  can 
claim  his  discharge;  much  less  \^here  it  is  improbable,  as  Judge 
Rowan  remarks  in  the  case  of  Stapp  vs.  Anderson,  before  cited. 
The  present  case  presents  the  drawer  in  a  situation  in  which  it  ia 
not  only  improbable,  but  scarcely  pos^ble,  that  the  assignor  could 
have  sustained. an  injury.  For  a  discharge  under  the  insolvent  law 
of  the  United  States. is  confined  in  its  effects  alt<%ether  to  the  par- 
ticular case^  and  even  as  to  that,  do^s  not  exempt  the  debtor's  pre- 
sent effects,  or  future  acquisitions,  from  th^ process  of  the  law;  nor 
is  his  person  exempt  from  confinement  for  the  same  debt,  should  he 
be  detected  in  a  fraud  upon  the  creditor.  The  bar^  speculative 
idea,  then,  of  a  possible  acquisition  of  property  within  the  thirty 
days,  during  which  Voorhees  might  have  been  compelled  to  await 
the  will  or  inquiries  of  his  creditor,  and  of  property  not  tangible  by 
the  process  of  the  law;  is  too  feeble  a  consiaeration  to  affect  the 
rights  of  the  complainant.  .  ■  ' 

The  decree  below  will  be  reversed,  and  a  decree  entered  here  that 
the  complainant  recover  his  demand. 
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CIS,  AND  OTBCRSy  AppELLEES. 

The  Court  refufod  to  reverse  the  decree  of  the  Circuit  Court  of  the  county  of  Washington, 
although  an  eitor  had  been  committed  m  proceeding  under  the  mandate  from  this  Court } 
as  no  benefit  would  result  to  the  appellant  firom  a  reTersal. 

Appeal  from  the  circuit  Court  of  Washington  county. 

The  matters  in  controversy  in  this  case  arose  out  of  proceedings 
in  the  Circuit  Court,  under  the  mandate  of  this  Court  issued  at 
February  term,  1815«  in  the  case  of  Pratt  and  other's  vs.  Campbell 
and  others,  reported  9  Cranch,  456. 

In  the  Circuit  Court,  the  appellants  in  this  case  filed  their  bill, 
alleging  that  they  had  been  injured  by  the  proceedings  under  the 
mandate,  9  Cranch^  58,  and  that  the  Court  gave  a  decree  against 
their  claims,  a9  set  forth  in  the  bill.  From  this  decree  they  ap- 
pealed. 

The  counsel  for  the  appellants  contended,  that  by  the  decree  passed 
by  the  Circuit  Court  in  the  original*  cause^  the  appeUants  had  sus- 
tained injury  in  the  following  particulars. 

1.  Of  the  thirty-six  squares  mortgaged  to  Law,  thirty-two  were 
attached  and  purchased  by  the  appellant,  and  foursquares  therefore 
remained  affected  only  by  Law's  mortgage. 

Campbell  was  permitted  to  redeem  his  thirty-two,  by  paying  their 
proportion  •  of  the  whole  of  La wV  debt;  thereby  making  the  four 
remaining  squares  bear  also  their  proportion  of  Law's  debt. 

Admitting  this  to  be  right,  it  should  have  been  decreed,  upon  the 
same  principle,.that  if  the  parties  did  not  redeem,  the  sale  should 
be  made  so  as  to  produce  the  same  result;  that  is,  the  four  squares 
not  purchased  by  the  appellant  should  have  been  sold  first,  and  his 
thirty-two  squares  should  only  have  been  sold  to  make  up  the  defi- 
ciency of  Law's  debt 

The  Court  below  put  on  these  four  squares^  ohly  the  sum  of  two 
thousand  eight  hundred  and  six  dollars,  and  tw.enty-nine  cents, 
(much  less  than  their  proportion,)  and  decreed  *them  to  be  r«q^c 
sold  la^t;  thereby  saving  them  to  Pratt  and  others,  if  the  ^ 
other  squares  produced  enough  to  pay  Law,  and  thus  giving  them  a 
preference  over  the  appellant,  denied  by  thip  Court  in  the  original 
cause. 

2.  Of  the  eighteen  squares  mortgaged  to  Duncanson,  thirteen  only 
were  attached  and  purchased  by  the  appellant;  consequently  five 
remained;  and  these  five  the  appellant  contends,  on  the  same  prin- 
ciple, should  have  been  sold  first,  and  the  appellant's  thirteen  only 
resorted  to,  to  make  good  the  deficiency  under  that  mortgage. 

It  was  contended  that  these  errors  can  be  corrected,  by  this  Court's 
ordering  that  such  of  the  said  squares  as  have  not  been  sold,  shall  be 
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sold  for  the  benefit  of  the  appellant,  and  tha^  the  money  received  for 
such  as  have  been  sold,  shall  be  decreed  to  hinii  or  the  sales  re 
scinded. 

3.  The  Court  below  also  erred  in  requiring  the  appellant  to  re 
deem  from  both  mortgages,  and  decreeing  that  in  case  he  did  not 
redeem  from  both,  the  squares  should  be  sold  to  satisfy  both. 

The  case  was  submitted  to  the  Court  on  the  written  arguments  of 
counsel.  Mr.  Swann  and  Mr.  Key  for  the  appellants;  Mr.-  Jones 
for  the  appellees.  ' 

» 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  Court. 

This  cause  has  its  origin  in  the  great  case  of  Pratt,  Francis  et  aL, 
which  appeared  in  this  Court  some  years  ago  with  the  formidable 
bulk  of  nine  hundred  folios !  The  rights  of  the  parties  had  become 
exceedingly  perplexed  in  the  progress  of  large  and  multifarious 
transactions,  originating  in  the  speculations  of  Morris,  Nicholson,  & 
Greenleaf,  in  the  land  of  this  city.  Thomas  Law  held  a  mortgage 
of  thirty-six  squares  from  Morris,  Nicholton,  &  Greenleaf,  and  four- 
teen of  the  same  squares  were  mortgaged  by  them  to  one  Duncam 
son.  Campbell  acquired  the  equity  of  redemption  of  Morris,  Nichol- 
son, ^  Greenleaf,  in  thirty-two  of  the  thirty-si]^  squares,  the  four 
others  not  being  included  in. Duncanson's  mortgage.  The  equity 
of  redemption  in  these  four  squares  has  {Massed  by  assignment  to 
present  appellees,  in  right  of  Morris,  Nicholson,  &  Greenleaf.  Thir- 
itne^-i  teen  of  the  *squares  included  in  Duncanson's  mortgage  were 
^  among  the  thirty-two  in  which  Campbell  had  possessed  him- 
self of  Morris,  Nicholson,  &  Greenleaf  s  equity  of  redemption,  and 
his  constant  efforts  have  been  to  reduce  the  sum  due  on  Law'^ 
mortgage,  to  put  aside  that  of  Duncanson,  as  a  satisfied  incumbrance, 
and  to  obtain  a  prebedence  to  Morris,  Nicholson,  &  Greenleaf  s 
equity,  in  the  four  retnaining  squares. 

This  Court  Established  the  principles  on  which  the  sum  to  be 
raised  to  satisfy  Law's  mortgage  should  be  ascertained;  decided 
against  any  precedence  in  Campbell,  as  a  joint  holder  of  the  equity 
of  redemption;  and  sustained  Duncanson's  mortgage,  in  favour  of  a 
prior  equity  which  Greenleaf  held  in  it.  So  that,  in  effect,  the  cause 
went  down  to  the  Circuit  Court  for  the  sole  purpose  of  having  a 
sale  of  the  squares  effected ;  the  proceeds  applied,  first  to  pay  off 
Law's  mortgage,  then  Greenleaf  s  interest  in  Duncanson's  mortgage, 
and  the  balance  only,  if  any,  to  go  to  the  equity  of  redemption. 
Substantially,  this  has  not  been  done;  for  we  now  find  the  two 
squares,  which  form  the  subject  of  the  present  controversy,  in  the 
hands  of  Pratt  et  al.,  the  appellees,  which  could  only  be  in  the  right 
of  Morris,  Nicholson  &  Greenleaf  s  equity  of  redemption;  whereas 
Duncanson's  mortgage,  to  a  large  amount,  remains  unsatisfied,  and 
Campbell,  with  eight-ninths  of  the  equity  of  redemption  in  him^  has 
received  nothing.  ■•. 

If  thea  the  appellees  should  be  confirmed  in  the  possession  of 
those  squares,  it  is  obvious  that  Campbell  would  have  much^  to 
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complain  of,  since  his  equity  of  redemption  in  the  other  thirty*t\iiro 
squsures  had  been,  in  effect,  applied  to  the  extinction  of  a  common 
encumbrance.  This  would  serve  him  at  equity  in  eight-ninths  of 
these  two  squares. 

But  this  is  a  mere  delusion,  since  the  holders  of  the  equity  of  re- 
demption could  rightfully  receive  nothing  until  the  mortgaiges  were 
both  paid  off.*  This  was  certainly  the  case  with  Morris,  Nicholson, 
&  Oreenleaf ;  and  this  Court  has  been  constantly  inculcating  that 
Campbell  stood  precisely  in  their  shoes,«nd  was  entitled  to  no  higher 
equity. 

All  the  obscurity  iu  which  the  case  is  involved,  and  which  has 
seemed  so  long  to  keep  both  parties  from  approaching  *it,  rmnKj 
arises  from  an  error  oommitted  below,  probably  by  the  com-  ^ 
missioner,  in  selling  the  doubly  encumbered  squares  before  those 
singly  encumbered  were  disposed  of;  the  consequence  of  which  is, 
that  these  squares,  wliich  were  ndt  in  Duncanson^s  mortgage,  re- 
main unsold,  because  the  sale  of  the  thirty-four  satisfied  Law's 
mortgage;  whereas,  by  beginning  with  the  sale  of  those  singly  en- 
cumbered, two  squares  (supposing  the  value  to  be  the  same)  would 
Jiave  remained,  to  be  applied  to  the  payment  of  Gieenleaf  s  interest 
in  Duncanson's  mortgage. 

Bm  there  is  nothing  in  this  for  Campbell  to  complain  of;  since, 
after  applying  the  proceeds  of  these  squares  Co  the  payment  of  the 
second  mortgage,  it  still  rismains  unsatisfied  to  a  great  amount,  and 
leaves  Campbell  nMhingto  receive  in  right  of  his  equity  of  redemp- 
tion. 

The  decree  of  the  Court  below,  as  against  this  appellant,  will  be 
affirmed. 

This  cause  came  on  to  be  heard  on  the  traniscript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  District  oif  Colum- 
bia, holden  in  and  for  the  county  of  Washington.;  and  was  argued 
by  counsel.  On  consideration  whereof,  it  is  considered,  ordered,  and 
decreed  by  this  Court,  that  the  decree  of  the  said  Circuit  Court 
in  this  cause  be,  and  the  same  is  hereby,  affirmed,  with  costs.  * 
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Sundry  Goods,  Wares,  and  Merchandises,  Tae  American  Ffr 
Company,  Claimants,  Plaintiffs^  in  ereoH;  t;^.  The  United 
States,.  Defendants  in  error. 

Whatever  an  agent  doea  or  aaya  in  reference  to  the  boameaa  in  which. he  ii  at  the  time  em- 
ployed, attd  within  the  scope  of  hii  authority,  is  done  or  said  by  the  principal ;  and  may 
be  proved,  aa  well  in.  a  criminal  as  a  civil  caae,  in  like  manner  as  if  the  evidence  applied 
personally  to  the  principal.  [364] 

Where  two  or  more  persons  are  associated  together  (or  the  same  illegal  purpose,  any  act  or 
declaration  of  one  of- the  parties  ii^  reference  to  the  common  object,  and  forming  a  part  of 
the  res  gesta,  may  be  given  in  evidence  against  the  other.  Xd^] 

The  act  of  30th  of  March;  1808,  having  descri^  what  should  be  considered  as  the.  Indian 
country  at  that  time,  as  well  as  at  any  future  time  when. purchases  of  territory  should  be 
made  of  the  Indians;  the  carrying  of  spirituous' liquors  into  a  territory  so  purchased  after 
Merely  1802,  although  the  same  should  be  at  the  .time  frequented  and  inhabited  exclu- 
sively by  Indians,  would  not  be  an  offence  within  t^  meaning  of  the  before  mentioned 
acts  of  Congress,  so  as  to  subje<A  .the  goods  of  the  trader,  foui^  in  company  with  those 
liqu6rs,'to  seizure  and  forfeiture:  [^68]  , 

WRIT  of  error  from  the  District  Court  of  the  United  States  for 
the  district  of  Ohio. 

In  the  district  Court  of  0|;)io,  the  disrtri^t  attorney  filed  on  behalf 
of  the  United  States  a  Ubel  or  information,  stating  that  on  the 
twenty-third  day  of  September,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  twenty-four^  at  and  within  the  district  of 
Indiana  aforesaid',  one  William  H.  Wallace,  a  citizen  of  the  United 
States,  and  having  a  license  and  legal  authority  to  trade  with  Indian 
tribes  within  the  territory  of  the  United  States',  did  take  and  carry 
into  the  Indian  country,  to  wit,  the  country  lying  oh  the  north  or 
west  side  of  the  river  Tippecs^tioe,  for  the  purpose  of  trading  with 
the  tribes  of  Indians,  sundry  goods,  wares,  and  merchandised,  enu- 
mershin^  the  same;  that  the  Said  Wallace  did,  among  the. goods, 
wares,  and  merchandises,  carry  into  the  said  Indian  country  a  large 
quantity  of  ardent  spirits,  to  wit,  seven  kegs  of  whisky,  and  one 
keg  oY  shrub,  for  the  purpose  of  vending  or  distributing  the  same 
among  the  Indian  tribes,  contrary  to  the  statute  in  such  csises  made 
«qeoi  ^^^  ^provided,  and  against  the  peace  and  dignity  of  the  said 
"^^^i  United  States.  - 

The  libel  further  alleged  that  John  Tipton^  Indian  agent,  at  Fort 
Wa3nie  within  said  district,  duly  appointed  to^  and  qualified  for  that 
office ;  and  being  duly  authorized  and  instructed  to  search  the 
stores  and  packages  of  traders  among  Indian  tribes,  upon  suspicion 
that  ardent  spirits  bad  been  by  the  said  Wallace  carried  into  the 
said  Indian  country,  for  the  purpose  of  being  vended  or  distributed 
among  the  Indian  tribes  therein,  caused  the  said  goods,  wares  and 
merchandises  to  be  searched,  and  upon  such  search,  the  seven  kegs 
of  whisky,  and  the  keg  of  shrub,  were  found  so  carried  by  the  said 
Wallace  into  the  said  Indian  country,  for  the  purpose  of  being  sold 
or  distributed  among  the  Indian  tribes  therein,  contrary  to  the 
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Statutes  aforesaid  in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  said  United  States ;  the  said  goods,  wares, 
and  merchandises  were,  on  the  day  and  year  aforesaid,  seized  by  the 
said  John  Tipton,  and  now  by  him  held  to  be  disposed  of  as  the 
Court  directs. 

The  libel  then  proceeds  to  pray  that  the  goods,  &c.,  so  seized  may 
be  deemed  to  be  forfeited,  and  be  disposed  of  according  to  law. 

A  claim  and  answer  were  filed  by  William  H.  Wallace,  attorney 
in  fact  and  agent  for  the  plaintifb  in  error,  in  which  the  allegations 
of  the  libel  were  denied;  and  tendered  an  issue,  upon  which  the 
cause  was  tried  by  a  jury,  who  found  a  verdict  for  the  United  States. 
On  the  trial  three  bills  of  exception  were  taken  by  the  claimants' 
counsel  to  the  opinion  of  the  Court 

The  -first  exception  stated,  as  ground  of  error,  that  on  the  trial  of 
this  cause,  the  district  attorney  offered  to  give  in  evidence  to  the 
jury,  the  transactions  and  dedarations  of  one  John  Davis,  with  a 
view  to  prove  the  purpose  of  the  defendant;  to  which  the  defendant 
by  his  counsel  objected,  and  the  Court  permitted  the  district  attorney 
to  give  in  evidence  to  the  jury  the  conduct  and  declarations  of  Davis, 
so  far  as  he  acted  as  the  agent  of  the  said  defendant,  or  in  'conjunc- 
tion *with  him,  in  relation  to  the  charge  made  against  the  r«og/) 
defendant  in  the  information.  ^ 

» 

The  second  exception  stated,  that,  on  the  trial  of  this  cause,  the 
district  attorney  moved  the  Court  to  instruct  the  jury,  that  if  they 
should  believe  from  the  evidence  that  had  been  adduced,  that  the 
defendant,  as  an  Indian  trader,  did  carry  ardent  spirits  into  the  In- 
dian country,  and  that  the  same  were  found  therein  among  any  part 
of  his  goods,  that  it  is  prima  facie  evidence  of  his  having  violated 
the  acts  of  Congress,  on  which  this  prosecution  is  founded,  so  as  to 
throw  the  burden  of  proof  upon  the  defendsmt ;  which  instruction 
the  Court  did  give  the  jury;  also  instructing  them  that  an  Indian 
trader  might  lawfully  carry  ardent  spirits  into  an  Indian  country  for 
some  purposes,  as,  for  instance,  for  medical  use. 

The  third  exception  was,  that  at  the  trial  of  this  cause,  the  de- 
fendant, by  his  counsel,  prayed  the  opinion  and  direction  of  the 
Court  to  the  jury,  that  unless  they  are  of  opinion  from  the  evidence 
of  the  cause,  that  the  ardent  spirits  mentioned  in  the  libel  of  informa- 
tion, were  mingled  with  the  bales  ofmerchandiseatthe  time  of  seiz- 
ure, and  carried  into  the  Indian  territory  in  violation  of  the  act  of 
1820,  entitled  <^an  act  to  regulate  trade  and  intercourse  with  the  In- 
dian tribes,  and  to  preserve  peace  on  the  frontiers,"  and  whilst  said 
spirits  and  goods  were  remaining  in  the  Indian  territory,  were 
seized  upon  by  the  officers  of  government,  their  verdict  must  be 
for  the  defendant ;  which  opinion  and  instruction  the  Court  refused 
to  give  to  the  jury;  but  did  instruct  the  Jury  that  if  they  should  bo 
of  opinion,  from  the  evidence,that  the  defendant,  as  an  Indian  trader, 
did  carry  ardent  spirits  into  the  Indian  country,  which  were  found 
with  a  part  of  his  goods  therein,  with  the  purpose  of  being  vended 
or  distributed  amongst  the  Indian  tribes,  that  all  the  goods  of  said 
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trader  designed  for  sale  under  his  license  to  trade  with  Indian  tribes, 
and  seized  in  the  Indian  country,  whether  all  or  only  a  part  of  them 
were  found  with  the  spirits,  are  forfeited;  and  that  the  seizure  there- 
of in  a  territory  purchased  by  the  United  States  of  the  Indians, 
but  frequented  and  inhabited  exclusively  by  Indian  tribes,  is 
*^fln  *W*''  5  *^  which  refusal  of  the  Court  to  instruct  as  requested, 
-I  and  to  the  instruction  given,  the  defendant  by  his  counsel  ex- 
cepted, &c. 

The  case  was  argtied  for  the  plaintiti^  in  error,  by  Mr.  Ogden ; 
and  by  Mr.  Wirt,  Attorney  General,  for  the  United  States. 

Mr.  Ogden,  for  the  plaintiffs,  stated,  that  as  to  the  first  exception, 
no  other  remark  would  be  made  upon  it,  but  that  if  the  declarations 
of  Davis  were  made  at  the  time  of  the  seizure,  the  evidence  was 
legal ;  but  if  at  any  other  time,  the  testimony  was  irregular. 

On  the  second  exception  be  argued,  that  the  statute  of  the  United 
States  being  highly  penal  in  its  provisions,  should  be  construed  with 
great  strictness.  It  was  incumbent  on  the  government  to  show,  not 
Only  that  the  spirits  were  carried  into  the  Indian  country,  but  that 
the  same  was  done  with  an  intent  to  sell  them.  The  jury  were  to 
judge  of  the  intention ;  but  this  was  taken  from  them,  by  the  in<» 
structions  given  by  the  Court. 

The  power  to  search  must  only  be  exercised  within  the  Indian 
territory.  The  goods  which  maybe  seized  must  be  in  the  territory; 
but  the  instruction  given  to  the  jury  is  in  its  terms  so  general,  as  to 
authorize  a  seizure  of  goods  belonging  to  Indian  traders  in  any  part 
of  the  United  States.'  He  argued  that  this  was  not  the  sound  inter- 
pretation  of  the  taw.  In  support  of  the  third  exception,  he  said  that 
the  act  of  Congress  applied  only  to  those  territories  in  which  the 
Indian  title  had  not  been  extinguished.  Those  were  exclusively  the 
Indian  country.  <^ Indian  country,"  ex  vi  termini,  means  the  coun- 
try belonging  to  the  Indians;  and  it  was  not  shown  that  the  place 
.  of  seizure  was  of  this  description. 

The  provisions  of  the  law  relative  to  licenses  to  trade  with  the 
Indians  sustain  and  illustrate  this  construction. 

Mr.  Wirt,  Attorney  General,  considered  the  instructions  given  by 
the  Court  right  in  every  particular.  A  reference  to  the  act  of  Con- 
gress would  show,  that  it  was  the  Indian  country,  and  not  the  In- 
dian territories,  from  which  it  was  intended  to  exclude  the  sale  of 
*362l  ^P^^^^*^^"®  liquors.  Their  *sale  among  the  ignorant  natives 
.  ^  of  the  forest  led  to  war  and  bloodshed,  and  the  evils  were 
the  same,  on  whichever  side  of  the  Indjian'line  th^y  were  sold. 

Such  too  is  plainly  the  purpose,  from  the  language  of  the  act  of 
1802.  The  descriptive  words  are  Indian  *' country,'*  and  not  "ter- 
ritory." The  act  looks  to  all  places. where  goods  may  be  carried 
with  the  intent  to  vend  them  to  the  Indians,  and  the  penalty  is  re- 
stricted to  such  offences.  It  also  takes  away  the  license  to  the  trader 
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In  reference  to  the  third  instruction,  he  said,  that  the  case  stated 
that  the  ardent  spirits  were  mingled  with  the  merchandise,  which  is 
not  the  language  of  the  law ;  the  residue  of  the  instruction  is  in  ac- 
cordance with  the  law.  That  language  is  <<  all  the  goods  designed 
for  sale  under  his  license  to  trade  with  the  Indians,"  and  "  which 
are  seized  in  the  Indian  country."  It  cannot  be  a  question,  whe- 
ther a  country,  although  ceded  to  the  United  States,  while  inhabited 
by  Indians,  continues  an  Indian  country,  within  the  view  of  the  law. 
The  license  granted  to  trade  is  **  with  the  Indians,"  and  not  in  the 
Indian  country. 

Mr.  Justice  Washington  delivered  the  opinion  of  the  Court. 

This  was -an  information  filed  in  the  district  Court  of  Indiana,  by 
the  United  States,  against  sundry  goods  and  merchandise,  seized  as 
forfeited  under  the  provisions  of  two  acts  of  Congress,  bearing  date 
the  30th  of  March^  1802,  ch.  273,  ^nd  the  6th  of  May,  1822,  ch.  58, 
for-regulating  trade  and  intercourse  with  the  Indian  tribes. 

The  information  sets  forth,  in  substance,  that  on  the  24th  o^  Sep- 
tember, 1824,  William  H.  Wallace,  a  citizen  of  the  United  States, 
and  having  a  license  to  trade  with  Indian  tribes  within  the  territory 
of  the  United  States,  did  take  and  carry  into  the  Indian  country  lying 
on  the  north  or  west  side  of  the  Tippecanoe  river,  for  the  purpose 
of  trading  with  the  tribes  of  Indians,  certain  goods,  which  are  par- 
ticularly described,  amongst  which  were  seven  kegs  of  whisky  and 
one  keg  of  shrub,  for  the  purpose  of  vending  or  distributing  the 
same  among  the  Indian  tribes;  contrary  to  the  statute,  &a 
*That  upon  suspicion  that  ardent  spirits  had  been  cariried  rmofiq 
by  the  said  Wallace  into  the  said  Indian  country,  for  the  pur-  l- 
pose  aforesaid,  the  said  goods,  &c.,  were  searched  by  order  of  an  In- 
dian agent,  duly  appointed  to^  and  qualified  for  that  ofSce ;  upon 
which  search  the  said  kegs  of  whisky  and  shrub  were  found  so 
carried,  for  the  purpose  aforesaid ;  and  were,  together  with  the  said 
goods,  &c.,  seized  by  the  said  Indian  agent  The  information  con- 
cludes with  a  prayer  that  the  goods  so  seized  may  be  declared  to 
be  forfeited,  and  to  be  disposed  of  according  to  law. 

To  this  information,  Wallace,  as  attorney  in  fact  for  the  American 
Fur  Company,  interposed  a  claim  and  answer,  which,  after  protest- 
ing against  the  sufficiency  of  the  information,  denies,  by  way  of 
plea,  that  he  did,  among  the  goods,  &c.,  in  the  information  men- 
tioned, carry  into  the  Indian  country,  lying  on  the  north  or  west  of 
the  Tippecanoe  river,  seven  kegs  of  whisky  and  one  of  shrub,  for 
the  purpose  of  trading,  or  distributing  the  same,  among  the  Indian 
tribes,  as  in  the  information  mentioned. 

The  issue  was  tried  by  a  jury,  who  found  a  verdict  in  favour  of 
the  United  States. 

Upon  the  trial  of  the  cause  three  bUls  of  exceptions,  to  the  fol- 
lowing effect,  were  taken. 

The  first  is  to  the  opinion  of  the  Court,  which  permitted  the  dis- 
trict attorney  to  give  in  evidence  the  conduct  and  declarations  of 
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John  Davis,  so  fiir  as  he  acted  as  the  agent  of  Wiallace,  or  in  con- 
junction with  him,  in  relation  to  the  charge  laid  in  the  informaticm, 
with  a  view  to  prove  the  purpose  of  the  said  Wallace. 

The  second  bill  states  that,  upon  the  motion  of  the  district  attor- 
ney, the  Court  instructed  the  jury,  that  if  they  should  believe,  from 
the  evidence,  that  Wallace,  sls  an  Indian  trader,  did  carry  ardent 
spirits  into  the  Indian  country,  and  that  the  same  were  found  there- 
in, among  any  part  of  his  goods,  it  is  prima  facie  evidence  of  his 
having  violated  the  acts  of  Congress,  on  which  this  prosecution  is 
founded,  so  as  to  throw  the  burden  of  proof  upon  the  defendant. 

The  defendant  then  moved  the  Court  to  instruct  the  jury,  that, 
*364l  ^^^^^  ^^^7  should  be  of  opinion,  upon  the  evidence,  *Uiat  the 
-'  ardent  spirits  mentioned  in\  the  information  were  mingled 
with  the  bales  of  merchandise  at  the  time  of  seizure,  and  carried 
into  the  Indian  territory,  in  violation  of  the  act  of  180^,  and,  whilst 
the  said  spirits  and  goods  were  remaining  in  the  Indian  territory, 
were  seized  by  the  officers  of  government,  their  verdict  should  be 
for  the  defendant.  This  instruction  the  Court  refused  to  give ;  and 
directed  the  jury,  that  if  they  should  be  of  opinion,  froni  the  evi- 
dence, that  the  defendant,  as  an  Indian  trader,  did  carry  ardent 
spirits  into  the  Indian  country,  which  were  found  with  a  part  of  his 
goods  therein,  with  the  purpose  of  being  vended  or  distributed 
amongst  Indian  tribes;  all  the  goods  of  the  said  trader,  designed  for 
sale  under  his  license,  and  seized  in  the  Indian  country,  whether  all 
or  only  a  part  of  them  were  found  with  the  spirits,  are  forfeited ; 
and  that  the  seizure  thereof  in  a  territory  purchased  by  the  United 
States  of  the  Indians,  but  frequented  and  inhabited  exclusively  by 
Indian  tribes,  is  legal.  This  refusal,  and  instruction,  form  the  sub- 
jects of  the  third  bill  of  exceptions. 

The  objection  to  the  evidence  of  Davis  is  so  fully  answered  and 
repelled  by  this  Court  in  the  case  of  the  United  States  tfs.  Gooding, 
12  Wheat.  468,  that  it  seems  necessary  only  to  refer  to  that  decision. 
That  Was  a  criminal  prosecution  against  the  owner  of  a  vessel,  un- 
der the  slave  trade  act  of  Congress ;  and  an  objection  was  taken  by 
his  counsel  to  evidence  of  the  acts  and  declarations  of  the  master  of 
the  vessel,  who  was  proved  to  have  been  appointed  to  that  office 
by  the  defendant,  with  an  authority  to  make  the  fitments  for  the 
vessel. 

The  principle  asserted  in  the  decision  of  that  point,  and  applied 
to  the  case  was,  that  whatever  an  agent  does  or  says,  in  reference 
to  the  business  in  which  he  is  at  the  time  employed,  and  within  the 
scope  of  hi&  authority,  is  done  or  said  by  the  principal;  and  may  be 
proved,  as  well  in  a  criminal  as  a  civil  case ;  in  Uke  manner  as  if 
the  evidence  applied  personally  to  the  principal. 

The  opinion  of  the  Court  in  the  present  case  is  not  less  correct, 
whether  Davis  was  considered  by  the  jury  as  having  acted  in  con- 
♦3651   i^'^^^^'*  "^^^^  Wallace,  or  strictly  as  his  agent.     *For  we 
'  ^  hold  the  law  to  be,  that  where  two  or  more  persons  are  as- 
sociated together  for  the  same  illegal  purpose,  any  act  or  declaratioa 
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of  one  of  the  partiesj^.  in  reference  to  the  common  object,  and  form- 
ing a  part  of  the  res  gesta,  may  be  given  in  evidence  against  the 
others ;  and  this  we  understand,  upon  a  fair  interpretation  of  the 
opinion  before  us,  to  be  the  principle  which  was  communicated  to 
the  jury. 

The  instruction  to  which  the  second  exception  was  taken,  having 
been  passed  over  without  objectioa  by  the  counsel  for  the  plaintiff 
in  error,  it  becomes  unnecessary  for  the  Court  to  notice  it  otherwise 
than  to  say  that  it  meets  our  entire  approbation. 

In  order  clearly  to  comprehend  the  subjects  embraced  by  the  third 
bill  of  exceptions,  it  will  be  proper  to  examine  with  attention  a  few 
of  the  sections'of  the  acts  on  which  this  prosecution  is  founded. 

The  first  commences  in  the  first  section,  by  declaring  that  a  cer- 
tain boundary  line,  therein  described  in  general  terms,  as  established 
by  treaty  between  the  United  States  and  various  Indian  tribes,  shall 
be  clearly  ascertained,  and  distinctly  marked  in  such  places  as  the 
President  of  the  United  States  should  deem  necessaiy,  and  in  the 
manner  he  should  direct ;  with  a  proviso,  that  if  the  boundary  line 
between  the  said  Indian  tribes  and  the  United  States  should  at  any 
time  thereafter  be  varied,  by  any  treaty  which  should  be  made  be- 
tween the  said  Indian  tribes  and  the  United  States,  then  all  the 
provisions  contained  in  that  act  should  be  construed  to  apply  to  the 
said  line,  so  to  be  varied  in  the  same  manYier  as  the  said  provisions 
apply,  by  force  of  that  act,  to  the  boundaary  line^  therein  before  re- 
cited. 

The  act  then  proceeds  to  prohibit  citizens  of,  or  residents  within 
the  United  States,  from  crossing  over  the  said  boundary  line  to  hunt, 
&c.,  and  inflicts  punis'hments  of  various  degrees  upon  persons  who 
should  be  convicted  of  certain  other  acts  of  aggression  within  the 
Indian  country.  By  the  sixteenth  section,  it  is  made  lawful  for  the 
military  force  of  the  United  States  to  apprehend  every  person  who 
may  be  found  in  the  Indian  country,  over  and  beyond  the  said 
boundary  line,  between  the  United  States  and  the.  Indian  tribes,  in 
^violation  of  any  of  the  provisions  of  this  act ;  and  to  con-  r»QQg 
vey  them  fo  the  civil  authority  of  the  Utiited  States,  in  some  *• 
one  of  the  three  adjoining  states  or  districts,  to  be  proceeded  against 
in  due  course  of  law.  We  then  come  to  the  twenty-first  section  of 
this  act,  to  which  the  act  of  the  6th  of  May,  1822,  is  an  amend- 
ment ;  which  authorizes  the  President  of  the  United  States  to  take 
such  measures,  from  time  to  time,  as  to  him  might  appear  expedieht, 
to  prevent  or  restrain  the  vending  or  distributing  of  spirituous 
liquors  among  all  or  any  of  the  Indian  tribes. 

The  second  section  of  the  latter  act,  in  execution  of  the  power 
vested  in  the  President  of  the  United  States  by  the  preceding  twen- 
ty-first section,  authorizes  him  to  direct  Indian  agents,  governors  of 
territories,  acting  as  superintendents  of  Indian  affairs,  and  military 
officers  to  cause  the  stores  and  packages  of  goods  of  all  traders  to 
be  searched,  upon  Suspicion  or  information  that  ardent  spirits  are 
carried  into  the  Indian  countries  by  the  said  traders,  in  violation  of 
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the  aforesaid  twenty-first  section ;  and  declares,  that  if  any  ardent 
spirits  should  be  so  found,  all  the  goods  of  the  particular  trader 
should  be  forfeited,  one-half  to  the  use  of  the  informer,  the  other  to 
the  use  of  the  government;  and  that  his  license  should  be  cancelled, 
and  his  bond  put  in  suit 

The  difference  between  the  instruction  asked  for  by  the  defend- 
ant's counsel,  which  the  Court  refuses  to  give,  and  that  which  was 
given  in  the  first  part  of  this  exception,  consists  in  this ;  that  the 
former  would  seem  to  insist  (forthis  branch  of  the  exception  is  very 
ambiguously  expressed,  and  is  on  that  ground  objectionable)  that 
to  produce  a  forfeiture  of  the  trader's  goods,  the  ardent  spirits  must 
be  found  mingled  with  the  bales  of  goods  at  the  tkne  of  seizure  iu 
the  Indian  country ;  and  that  no  part  of  the  goods  but  that  with 
which  the  spirits  were  found  so  mingled,  were  liable  to  seizure.  It 
is  very  apparent  from  the  manner  in  which  the  instruction  which 
was  given  is  expressed,  that  that  asked  for  by  the  defendant's  coun- 
sel was  understood  by  the  Court  below  as  we  have  interpreted  it. 

But  the  instruction  which  was  given  asserts  the  law  to  be,  that  if 
*3671  ^^^  ardent  spirits  were  found  with  a  part  only  of  the  *goods 
-'  carried  into  the  Indian  country,  for  the  illegal  purpose  stated 
in  the  information ;  all  the  goods  of  such  trader  designed  for  sale 
under  his  license,  and  seized  in  the  Indian  country,  were  liable  to 
forfeiture. 

This  construction  of  the  acts  of  Congress  which  have  been  re- 
ferred to,  is,  in  the  judgment  of  this  Court,  well  warranted  by  the 
words  of  those  acts;  as  well  as  by  the  obvious  policy  which  dic- 
tated them.  The  expressions  *^  all  the  goods  of  the  said  traders" 
in  the  second  section  of  the  last  act,  although  general  enough,  it 
they  stood  alone,  unexplained  by  the  context,  to  embrace  all  the 
goods  belonging  to  the  trader  wherever  they  might  be  found ;  are 
clearly  restrained  by  the  provision  which  immediately  precedes 
th6m,  so  as  to  mean  those  goods  only  which  might  be  found  in  com- 
pany, though  not  in  contact  with,  the  interdicted  article. 

The  notion  that  those  goods  alone  are  liable  to  seizure  and  for- 
feiture, amongst  ^hich  the  ardent  spirits  are  found  mingled,  can 
receive  no  countenance  from  any  fair  construction  of  this  section. 
That  which  is  contended  for  would  enable  the  trader,  by  the  most 
simple  contrivance,  to  protect  the  whole  of  his  other  goods  from 
forfeiture.  To  effect  this,  he  woyld  only  have  to  keep  the  spirits 
separate  from  his  other  goods  during  their  transportation  to,  and 
after  their  arrival  in  the  Indian  country^,  so  as  not  to  contaminate 
those  goods  by  placing  them  in  immediate  contact  with  the  offend- 
ing article.  A  construction  which  would  sanction  so  glaring  an 
evasion  of  the  whole  policy  of  the  law,  ought  in  no  case  to  be 
adopted,  unless  the  natural  meaning  of  the  words  of  the  act  require 
it.  Even  penal  Islws,  which,  it  is  said,  should  be  strictly  construed, 
ought  not  to  be  construed  so  strictly  as  to  defeat  the  obvious  inten- 
tion of  the  legislature.  This  was  laid  down  as  a  rule  by  this  Court, 
in  the  case  of  the  United  States  vs,  Wiltberger,  5  Wheat.  56. 
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We  are,  therefore,  of  opinion,  that  the  instruction  asked  for  by 
the  defendant's  counsel  was  properly  refused,  and  that  that  which 
was  given,  so  far  as  it  has  been  examined,  is  unexceptionable. 

The  latter  part  of  this, instruction  remains  now  to' be  considered. 
After  stating  to  the  jury,  that  if  they  should  be  of  *opinion  r#q«« 
that  the  defendant,  as  an'  Indian  trader,  did  carry  ardent  spi-  ^ 
rits  into  the  Indian  country,  which  were  found  with  a  part  of  his 
goods  therein,  with  the  purpose  of  being  vended  or  distributed 
amongst  Indian  tribes;  all  the  goods  of  the.  said  trader  designed  for 
sale  under  his  license,  and  seized  in  the  Indian  country,  ^ere  for- 
feited ;  the  instruction  proceeds  as  follows ;  ^<  and  that  the  seizure 
thereof,  in  a  territory  purchased  by  the  United  States  of  the  Indians, 
but  frequented  and  inhabited  exclusively  by  Indian  tribes,  is  legal." 

We  have  found  no  little  difSculty  in  understanding  the  real  mean- 
ing of  the  Court,  from- the  language  in  which  this  latter  proposition 
is  expressed ;  whether  it  was  intended  to  state,  that  after  the  goods 
with  the  ardent  spirits  had  been  carried  into  the  Indian  country 
with  the  unlawful  purpose,  they  might  be, seized  in  a  country  pur- 
chased of  the  Indians  by  the  United  States,  under  the  circumstances 
referred  to ;  or  that  being  carried  into  this  latter  district  of  country, 
and  there  seized,  such  seizure  would  be  legal. 

We  rather  incline  to  the  opinion  that  the  latter  interpretation  was 
the  one  intended  by  the  Court,  and  that  that  part  of  the  sentence 
was  merely  added  as  Explanatory  of  the  terms  Indian  country, 
which  had  previously  4)een  used.  For  if  it  was  merely  meant  to 
affirm,  that,  after  the  forfeiture  had  attached  in  the  Indian  .country, 
the  goods  might  be  seized  anywhoFc  out  of  that  country;  no  reason 
is  perceived  why  the  place  of  seizure  should  be  confined  to  a  terri- 
tory purchased  by  the  United  States  of  the  Indians,  and  inhabited 
exclusively  by  them,  rather  than  to  a  territory  not  so  purchased  and 
inhabited.  Besideis,  the  proposition  asserted  in  the  preceding  part 
of  the  instruction,  being,  that  ardent  spirits  carried  into  the  Indian 
country,  with  the  unlawful  purpose,  and  found  with  a  part  of  the 
trader's  goods,  and  seized  in  the  Indian  country,  subjected  all  his 
goods  found  with  spirits  to  forfeiture;  it  would  seem  something  like 
a  contradiction,  to  lay  it  down  as  a  distinct  proposition,  that  the 
seizure  spoken  of  might  be  made  out  of  the  Indian  territory.  As 
explanatory  of  the  expressions  before  noticed,  it  was  entirely  ap- 
propriate. 

*If  we  have  rightly  interpreted  this  part  of  the  instruc-  k#i>«q 
tion,  we  feel  no  hesitation  in  saying,  that  we  cannot  accede  ^ 
to  the  correctness  of  the  instruction  thus  qualified ;  since  it  would  sub- 
ject to  seizure  and  forfeiture  all  the  goods  of  the  trader  carried  into  a 
country,  not  only  belonging  to  the  United  States,  but  lying  without 
the  boundaries  of  the  Indian  country,  as  they  are  described  by  the 
first  section  of  the  act  of  1802 ;  fo  which  all  the  provisions  contain- 
ed in  that  act,  and  consequently  those  contained  in  the  emendatory 
act  of  \S22y  are  by  that  section  expressly  confined,  if  the  country, 
referred  to  in  this  instruction  was  purchased  of  the  Indians  subse- 
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quent  to  the  30th  of  March,  1802,  so  as  that  the  boundary  line 
thereby  became  varied ;  then  the  above  section  declares  that  all  the 
provisions  of  that  act  shall  be  construed  to  apply  to  the  boundary 
line  so  to  be  varied,  in  the  same  manner  as  they  apply  by  force  of 
that  act  to  the  boundary  line  therein  recited. 

If  we  misunderatand  the  meaning  of  this  instruction,  it  is  so  pro- 
bable that  it  might  have  been  misunderstood  by  the  jury,  that  jus- 
tice demands  a  re-trial  of  the  cause. 

The  judgment  of  the  Court  below  is  to  be  reversed,  and  the 
cause  remanded  to  diat  Court,  with  instructions  to  award  a  venire 
de'novo.   / 

This  cause  came  on  to  be  heard  on  a  transcript  of  the  record  from 
the  District  Court  of  the  United  States  for  the  district  of  Indiana, 
and  was  argued  by  counsel.  On  consideration  whereof,  it  is  consi- 
dered, ordered,  and.  adjudged  by  this  Court,  that  the  judgment 
of  the  said  District  Court  in  this  cause  be,  and  the  same  is  hereby, 
reversed  and  annulled,  and  that  the  cause  be,  and  the  same  is  here- 
by, remanded  to  the  said  District  Court,  with  directions  to  award  a 
venire  facias  de  novo. 
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*J0HN  DANBRlBOXy  APHLULNT,  VS.  MaRTHA  WASHINaTON's  EzX- 

QUTORSy  ApPBLLBSS. 

The  testatrix  directed  that  the  inteieit  of  certain  iunda  ahould  be  applied  *<  to  the  proper 
education'*  of  ceitaiii  perBoi^B,  her  nephews,  **  so  that  they  may  be  seyeially  fitted  and 
aooomplished  in  some  useful  trade  r  >nd  gitve  tp  each  of  them  **  who  should  live  to 
finish  his  education,  or  reach  the  age  of  twenty-one  yean  of  age,  one  hundred  pounds  to 
set  him  up  in  his  trade."  She  also  gave  die  whole  of  her  estates  of  eveiy  description  to 
be  equally  divided  among  certain  persons,  who  should  be  living  when  the  interest  app|t> 
caUe  to  the  education  of  her  nephews  should  cease  to  be  required,  they  being  some  of  the 
persons  among  whom  the  same  was  to  be  divided ;  and  she  directed  that  so  long  as  any 
one  of  the  thfee  nephews  who  should  live  had  not  finished  his  education,  or  arrived  at 
the'age  of  twenty-one  years,  the  division  ofthpjmipeity  so  devised  and  given  should  l^ 
deferred,  and  no  longer. 

A  bill  was  filed  by  the  appellant,  one  of  the  nephews  of  the  testatiiz,  charging  that  die 
executors  had  not  paid  the  several  sums  of  money  bequeatiied  to  him,  and  praying  that 
thiy  may  be  decreed  to  pay  the  same.  No  other  penKms  were  made  parties  to  the  pn^ 
oeeding  but  the  executors.;  and  after  a  report  of  the  master,  die  cause  came  on  to  a  heaii- 
ing,  and  the  Circuit  Court  dismissed  the  bill  fi>r  want  of  proper  parties.  The  defend- 
ants, at  the  argument,  innsted  that  not  only  die  two  nephews,  whose  education  was  pro- 
vided for  by  the  testatrix,  should  have  been  made  parties,  but  also  all  the  residuaiy  laga- 


80  fiur  as  the  bill  sought  to  obtain  such  a  portbn  bf  the  fund  as  vras,  by  a  frir  oonstructiofi 
of  the  will,  applicable  to  the  education  of  the  nephews  of  the  testatrix,  they  alone  were 
requi^  to  be  paities,  and  the  Court  reversed  me  decree  'of  the  Circuit  Court,  which 
dismissed  the  bill,  for  the  pnrpoee  of  enabling  the  complainant  to  make  the  other  two 
nephews  of  the  testatrix  parties. 

The  Court  did  not  consider'  it  necessary  to  make  the  nsidnaiy  l^gpdees  partieft,  in  a  pn^ 
oeeding,  the  sole  object  of  which  was  to  ascertain  and  distribute  among  the  nephews  of 
tiie  testatrix  the  amount  to  which  they  were  entitled  for  the  expenses  of  education.  The 
residuary  legatees  have  undoubtedly  an  interest  in  reducing  eveiy  demand  on  the  estate. 
Whatever  remains,  sinks  into  the  residuum ;  and  that  residuum  is  diminished  as  weB  by 
the  claiips  of  creditors  tod  specific  legatees,  as  by  this.  In  all  such  eases,  the  executon 
represent  the  residuary  legatees,  and  guard  their  interests.  It  is  a  part  of  that  duly  which 
requires  them  to  protect  the  interests  of  the  estate.  In  such  suits  the  residuary  legatees 
are  never  made  parties.  To  require  it  would  be  an  tntolflrable  burden  on  those  who  have 
claims  on  an  estate  in  the  hands  of  executors.  [877.] 

The  Court  do  not  think  that  in  ascertaining  the  amount  applicable  to  the  education  of  the 
appellant,  one  of  the  learned  professions  may  be  taken  as  th6  standard,  with  as.  much  pro- 
priety as  the  trade  or  art  of  a  mechanic.  Thcdistinction  between  a  profession  and  a 
trade  is  well  understood;  and  they  are  seldom  if  6ver  confounded  with  each  other  in 
ordinary  language.  If  the  testatrix  had  contemphited  what,  in  the  common  intercourse 
of  society,' is  denominated  a  profesrion;  she  would  scarcely  have  used  a  term  which  is 
generally  received  as  denoting  a  mechanical  art.  « 

But  the  bequest  is  not  confined  to  the  expense  of  acquiring  thie  trade,  so  as  to  *be 
enabled  to  exerdse  it  in  the  common  way.  The  testatrix  intended  such  an  edu-   [*371 
cation  as  would  fit  her  relations  to  hold  a  distinguished  place  in  that  line  of 
life  in  which  she  designed  them  to  move.    The  sum  allowed  foir  the  object  ought  to  be 
liberal,  such  as  would  aocompZiah  it,  if  the  fond  from  which  it  was  to  be  drawn  would 
permit  it     [877.] 

APPEAL  from  the  Circuit  Court  of  the  county  of  Alexandria,  in 
the  District  of  Columbia. 

In  the  Circuit  Court,  the  appellant  filed  his  bill  against  George 
W.  Curtis  and  Thomas  Peter,  as  executors  of  Mrs.  Martha  Wash* 
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ington,  late  of  Mount  Vernon  ;  claiming  the  payment  of  a  sum  of 
money  due  to  bim,  under  the  bequests  and  the  will  of  the  testatrix, 
for  tlie  expenses  of  his  education ;  and  also  fot  a  distributive  share 
of  the  residuary  estate  of  the  deceased,  in  the  hands  of  the  execu- 
tors, acting  as  trustees  under  the  will.  The  facts  of  the  case  are 
stated  at  large  in  the  opinion  of  the  Court. 

The  Circuit  Court  dismissed  the  bill  for  want  of  parties ;  and  the 
case  was  argued  in  this  Court,  for  the  appellant,  by  Mr.  Swann  and 
Mr.  Lear ;  and  by  Mr.  Taylor  for  the  appellees. 

For  the  appellant,  it  was  contended,  that  the  Circuit  Court  erred 
in  dismissing  the  bill,  and  that  this  Court  should  correct  the  decree, 
and  direct  the  payment  of  so  much  of  the  fund  in  the  hands  of  the 
executors  and  trustees,  as  by  the  terms  of  the  will  was  to  be  appro- 
priated to  the  education  of  the  appellant 

The  counsel  for  the  appellant  admitted,  that  the  general  rule  in 
chancery  is,  that  all  who  are  interested  in  the  decree  shall  be  made 
parties  to  the  proceedings ;  but  the  rule  is  not  without  exceptions ; 
and  it  does  not  prevail  where  parties  cannot  be  found,  and  where 
great  inconveniences  would  r^ult  from^  it^  application.  Cited,  2 
Mason's  Rep.  189. 

Neither  .creditors  or  legatees  are  required  to  be'  parties,  unless 
where  one  or  more  residuary  legatees  sue.  ' 

But  if  all  the  parties  interested  under  the  will  should  have  been 
absolutely  or  constructively  before  the  Court,  still  it  was  error  in' the 
Circuit  Court  to  dismiss  the  bill.  The  proper  course  was  for  the 
defendants  below  to  enter  a  demurrer.  Practical.  Register,  261. 
♦3721  ^^  Ves.  321.  325.  4  *Munford,  485.  If  the  Court  could 
^  have  dismissed  the  bill,  because  all  the  residuary  legatees 
were  not  parties,  yet  in  this  case  the  complainant  below  sought  to 
obtain  a  specific  legacy,  that  sum  to  which  he  was  entitled  for  his 
education ;  and  as  to  this  part  of  the  bill,th&  dismissal  was  error. 
2  Chancery  Cases,  124.     3  Johns.  Chan.  Rep.  555.     Finch.  243. 

A  sound  construction  of  the  will  does  not  confine  the  education 
of  those  who  were  the  objects  of  the  bequest  to  preparation  for  a 
<<  trade."  The  appellant  had  obtained  an  edjication  for  the  law, 
which  he  afterwards  studied,  and  by  no  interpretation  could  it  be 
claimed  to  restrict  the  expenses  of  his  instruction  to  the  acquisition 
of  such  knowledge  as  was  necessary  for  a  mechanic  )Birt.  The  words 
of  the  will  are  to  receive  a  liberal  construction,  and  to  be  so  applied 
as  will  fully  execute,  the  generous  purposes  of  the  testatrix. 
"  Trade'^  is  "  business,*'  and  not  a  "  manual"' or  "  mechanic"  em- 
ployment.  To  the  profitable  use  of  every  buskiess,  knowledge  is 
necessary ;  and  in  the  United  States  men  are  called  to  the  highest 
stations  from  every  occupation.  To  limit  the  education  of  the  ap- 
pellant only  to  a  preparation  for  a  mechanical  employment,  was 
contrary  to  those  principles  which  should  have  been  applied,  taking 
into  consideration  the  situation  and  relations  of  the  testatrix,  and  of 
the  appellant 
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.  Up^n  general  principles,  the  appellant  id  entitled  to  the  proportion 
of  the  fund  claimed  by  him.  Although  it  was  not  expended  in 
his  education,  it  is  nevertheless  his.  Cited,  5  Yes.  461.  I  Swans* 
ton,  35. 

This  Court  has  all  the  facts  before  them,  upon  which  a  decree 
may  be  made,.atid  it  may  determine  what  sum  out  oi  the  fund  ap- 
propriated for  the  education  of  the  nephew  of  the  testatrix.  As  it 
would  not  have  been  necessary  to  bring  all  the  parties  before  the 
Court,  if  a  claim  had  been  preferred  while  the  education  of  the  ap- 
pellant Was  going  on,  it  is  not  essential  that  this  should  now  be 
done.  What  is  a  reasonable  and  proper  sum  to  be  paid  to  the  ap- 
pellant, depends  on  no  other  circumstlinces  but  those  with  which 
he  is  exclusively  connected. 

'  •Mr.  Taylor,  for  the  appellees,  stated  that  the  executors  of  r»Q«Q 
the  testatrix  had  instructed  him  to  offer  to  restore  the  bill  to  the  '- 
Circuit  Court,  if  the  appellant  would  there  make  all  the  legatees,  the 
residuary  legatees  included,  parties.  The  executors  are  trustees  bound 
to  protect  the  fund  for  all  who  are  interested  in  it.  If  this  Court 
shalldecide  that  they  can  make  ^  final  decree,  and  shall  do  so,  it 
will  be  entirely  satisfactory  to  the  appellees.  The  residuary  legatees 
are  interested  in  the  whole  of  the  funds  in  the  hands  of  the  execu- 
tors. If  the  expenses  of  the  education  of  the  appellant,  and  of  Bar- 
tholomew and  Samuel  Henley  are  limited  according  to  the  con- 
struction of  the  will  assumed  by  (he  executors,  that  fund,  for  all,  is 
increased.    '  ' 

'  The  rule  is  settled,  that  when  an  interest  can  be  shown  to  be  in  a 
party  not  before  the  Court,  he  must  be  brought  in ;  unless  special 
circumstances  authorize  an  exception  to  this  rule.  1  Yes.  Jun.  311. 
8  Wheaton,  451.     2  Atk.  510. 

Were  not  the  Henleys  interested  in  this  proceeding?  This  is  not 
a  specific  legacy..  The  fund  is  to  be  raised  out  of  the  residuary 
estate,  and  thus  all  interested  in  the  residuum  ought  to  be  parties. 
No  legacy  is  specific  unless  it  is  clelarly  so,  and  the  amount  of  it  not 
dependant  on  an  accoimt.    4  Yes.  573.    2  Madi  Sy9, 

By  a  fair  construction  of  the  will,  the  residuary  legatees  were  in- 
terested in  the  sum  to  be  appropriated  to  the  education  of  the  appel- 
lant, and  B.  and  S.  Henley,  who  were  to  be  educated  for  a  trade, 
not  a  profession;  as  if  those  expenses  were  less  than  the  dividends 
on  the  stock,  the  residuary  fund  would  be  increased.  It  was  therefore 
proper  that  all  those  thus  interested  should  be  before  the  Circuit  Court. 

Want  of  parties  may  be  objected  to  at  the  hearing.  This  point 
came  before  the  Oourt  of  appeals  of  Yirginia,  and  was  so  decided 
in  the  case  of  Clark  vs.  Long,  4  Randall's  Rep.  451. 

The  Court  may  dismiss  the  proceedings  for  want  of  parties,  or 
order  parties  to  be  made,  1  P.  Williams,  428. 

Mr.  Chief  Justice  Mabshall  delivered  the  opinion  of  the  Court, 
*This  suit  was  brought  by  the  plaintiff  against  the  defend-  r*Q74 
ants,  the  acting  execiitors  of  Mrs.'  Martha  Washington,  late  ^ 
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of  Mount  Vernon^  to  obtaia  payment  of  legacies  bequeathed  to  him 
in  her  last  will. 

The  testatrix,  after  several  devises  and  bequests,  devised  as  fol- 
lows: '^Item,  it  is  my  will  and  desire,  that  all  the  rest  and  residue 
of  my  estate,  of  whatever  kind  and  description,  not  herein  spe- 
cifically devised  or  bequeathed,  shall  be  sold  by  the  executors  of 
this  my  last  will,  for  ready  money,  as  soon  after  my  decease  as  the 
same  can  be  done,  and  that  the  proceeds  thereof,  together  with  all 
the  money  in  the  house,  and  the  debts  due  to  me,  (the  debts  due 
from  me  and  the  legacies  bequeathed  being  first  satisfied,)  shall  be 
invested  by  my  executors  in  eight  per  cent  stock  of  the  funds  of  the 
United  States,-  and  shall  stand  on  the  books  in  the  name  of  my 
executors,  iii  their  character  of  executors  of  my  will;  and  it  is  my 
desire  that  the  interest  thereof  shall  be  applied  to  the  proper  educa- 
tion of  Bartholomew  Henley,  and  Samuel  Henley,  the  two  youngest 
sons  of  my  sister  Hentey,  and  also  to  the  education  of  John  Dan- 
dridge,  son  of  my  deceased  nephew  Johii  Dandridge,  so  that  they 
may  be  severally  fitted  and  accomplished  in  some  useful  trade;  and 
to  each  of  them  who  shall  have  lived  to  finish  his  education,  or  to 
reach  the  age  of  twenty-one  years,  I  give  and  bequeath  one  hundred 
pounds  to  set  him  up  in  his  trade. 

'^  Item,  my  debts  and '  legacies  being  paid,  and  the  education  of 
Bartholomew  Henley,  Samuel  Henley,  and  John  Dandridge  afore- 
said|  being  completed,  or  they  being  all  dead  before  the  completion 
thereof,  it  is  my  will  and  desire,  that  all  my  estates  and  interests,  in 
whatever  form  existing,  whether  in  money,  funded  stock,  or  any 
other  species  of  property,  shall  be  equally  divided  among  all  the 
persons  hereinafter  mentioned,  who  shall  be  living  at  the  time  that 
the  interest  of  the  funded  stock  shall  cease  to  b$  applicable,  in  pur- 
suance of  my  will  hereinbefore  expressed,  to  tde*  education  of  my 
nephews,  Bartholomew  Henley,  Samuel  Henley,  &  John  Dandridge; 
namely,  among  Anna  Maria  Washington,  daughter  of  my  ni^ce, 
and  John  Dandridge,  son  of  my  nephew,  and  all  nly  great-grand- 
*3751  ^^^^^^^^  living  at  the  time  *that  the  interest  of  the  said  funded 
-'  stock  shall  cease  to  be  applicable  to  the  education  of  the  said 
B.  Henley,  S.  Henley,  and  John  Dandridge;  and  the  same  shaD 
cease  to  b.e  so  applied  when  all  of  them  shall  die  before  they  arrive 
to  the  age  of  twenty-one  years,  or  those  living  shall  have  finished 
their  education,  or  arrived  at  the  age  of  twonty-one  years;  and  so 
long  as  any  one  of  the  three  lives,  who  has  not  fiiiished  his  educa- 
tion or  arrived  to  the  age  of  twenty-one  years,  the  division  of  the 
said  residuum  is  to  be  deferred,  and  no  longer." 

The  bill  charges  that  the  executojs  have  not  paid  the  several 
sums  of  money  bequeathed  to  him  by  their  testatrix;  and  prays  that 
they  may  be  decreed  to  pay  the,  same  with  interest. 

The  process  was  executed  on  one  of  the  executors  only.    He 

failed  to  answer,  and  the  bill  as  to  him  was  taken  for  confessed,  and 

the  Court,  ordered  the  master  commissioner  to  ascertain  the  period 

when  the  complainant  attained  his  age  of  twenty-one  years,  and 
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what  would  have  been  a  competent  sum  for  his  education,  according 
to  the  true  intent  and  meaning  of  th^  last  will  of  Martha  Washing- 
ton, and  mfike  report  to^  the  Court  At  a  subsequent  term,  the 
defendants  were  Ordered  to  settle  their,  accounts  before  the  commis- 
sioner. The  defendant,  Thomas  Peter,  afterwards  appeared,  and 
filed  his  answer,  in  which  he  admits  the  last  will  of  Martha  Wash- 
ington, deceased,  and  that  his  codefendant  and  himself  alone  have 
qualified  as  executors  thereof.  He  says  thkt  they  have  paid  the 
legacy  of  one  hundred  pounds,  and  advanced  a  considerable  sum  of 
money  to  the  guardian  of  B.  Henley,  S.  Henley,  and  the  complain^ 
ant,  to  fit  them  for  some  useful  trade.  He  also  alleges  that  the  ex- 
ecutors *have  been  prevented  from  dividing  the  residuum,  by  the 
unreasonableness  of  the  demand  made  by  the  complainant 

The  master's  report  shows  that  the  complainant  attained  his  age 
of  twenty^ne  years.on  the  21st  day  of  November,  1817;  that  the 
defendants  were  on  that  day  indebted  to  the  estate  for  principal,  the 
sum  of  seven  thousand  two  hundred  and  eighty-two  dollars,  and^ 
thirty  cents,  and  for  interest  accruing  thereon  and  remaining  in  their 
hands,  the  sum  of  seven  thousand  three  hundred  and  forty-five  dol- 
lars, and  eleven  cents.  That  they  had  paid  the  legacy  of  one  hundred 
pounds,  and  *had  advanced  to  the  gusurdian  of  the  complain-  r«Qi;g 
ant  for  his  education  the  sum  of  one  hundred  and  sixty-six  ^ 
dollars  and  sixty-seven  cents. 

The  cause  came  on  to  be  beard  in  April,  1827,  when  the  bill  was 
dismissed  for  want  of  proper  parties. 

At  the  argument,  the  counsel  for  the  defendants  have  insisted  that 
not  only  Bartholomew  and  Samuel  Henley,  but  all  the  residuary 
legatees  diould  have  been  made  parties. 

This  Court  is  clearly  of  opinion  that  the  two  Henleys  who  parti- 
cipated with  the  complainant  in  the  fund  applicable  to  their  educa- 
tion, oueht  to  have  been  parties  to-  a  suit  which  asks  the  distribution 
of  that  mnd.  This  would  be  admitted  if  the  whole  was  distributa- 
ble among  them.  But  the  Court  thinks  it  also  proper,  though  a 
different  construction  should  be  put  on  the  i^trill.  The  fund  is  not  so 
large  jthat  the  claims  of  each,  while  all  were  under  age,  might  be 
satisfied  without  taking  inta  view  the  claims  of  the  other  two.  In 
determining  how  much  ought  to  have  been  applied  to  the  education 
of  the  complainant,  the  Court  would  find  it  necessary  to  take  into 
consideration  the  amount  of  the  fund  and  the  relative  situation  of  all 
the  persons  entitled  to  it.  They  ought  to  have  been  parties  to  a 
suit  in  which  their  interests  were  involved. 

The  question  whether  the  whole  interests  accruing  on  the  resi- 
duum ought  to  be  divided  among  the  legatees  to  whose  education  it 
was  applicable,  or  only  so  much  thereof  as  was  necessary  for  the 
purpose  for  which  it  was  given,  has.  been  earnestly  discussed  at  the 
bar.  In  considering  this  question,  as  in  all  others  depending  on 
wills,  the  intention  of  the  testatrix  is  to  be  collected  from  the  will, 
and  from  the  circiimstances  under  which  it  was  made.  In  this  case 
the  testatrix  does  not  appear  to  have  intended  a  pecuniary  donation 
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to  the  parties  in  the  particular  bequest  under  consideration.  Her 
intention  in  that  tespect  was  effected  by  the  gifts  of  one  hundred 
pounds  to  eachy  to  set  him  up  in  his  trade.  This  bequest  seems  to 
have  been  made  not  with^a  view  of  adding  to  their  private  fortunes, 
but  with  a  view  tb  their  education  and  preparation  for  that  particu- 
lar business  which  they  were  afterwards  to  pursue.  They  are  not 
*^771  ^^^'^^^^^^  entitled  to  the  *  whole  fund,  whatever  may  be  its 
J  amount,  but  to  so  much  of  it  as  is  required  for  the  object  it  is 
to  ac^^omplish.        - 

In  ascertaining  the  amount  which  is  so  applicable,  the  plaintifi 
contend  that  one  of  the  learned  professions  may  be  taken  as  the 
standard,  with  as  much  propriety  as  the  trade  or  art  of  a  mechanic. 
The  Court  does  not  think  so.  The  distinction  between  a  profession 
and  a  trade  is  well  understood ;  and  they  are  seldom^  if  ever,  con- 
founded with  each  other  in  ordinary  language.  If  the  testatrix  had 
contemplated  what  in  the  common  intercourse  of  society  is  denomi- 
nated a  profession,  she  would  scarcely  have  used  a  term  which  is 
generally  received  as  denoting  one  of  the  mechanical  arts. 

But  we  do  not  think  the  bequest  is  confined  to  the  expense  of  acquir- 
ing the  trade,  so  as  to  be  enabled  to  exercise  it  in  the  common  way. 
Such  does  not  appear  to  have  been  the  intent  of  the  testatrix.  Her 
bounty  is  extended  to  the  proper  education  of  three  relatives,  so  that 
they  may  be  severally  fitted  and  accomplished  in  some  useful  trade. 
Their  education  is  a  primary  object,  as  well  as  their  acquisition  of 
the  trade ;  and  when  we  consider  the  situation  and  character  of  the 
parties,  and  the  language  of  the  will,  we  cannot  doubt  that  the  tes- 
tatrix intended  such  an  education  as  would  fit  her  relatives  to  hold 
a  distinguished  place  in  that  line  of  life  in  which  she  designed  them 
to  move^  The  sum  allowed  for  the  object  ought  to  be  liberal,  such  as 
would  accomplish  it,  if  the  fund  from  which  it  was  to  be  drawn 
would  admit  of  it.  * 

In  a  suit  for  the  distribution  of  this  fund,  we  do  not  think  the  re- 
siduary legatees  necessary  parties.  They  have  undoubtedly  an  in- 
terest in  reducing  the  sum  to  be  allowed  out  of  it  to  the  complainant, 
but  they  have  the  same  interest  in  reducing  every  demaqd  on  the 
estate.  Whatever  remains  sinks  into  the  residuum,  and  that  resi- 
duum is  diminished  as  well  by  the  claims  of  creditors  and  specific 
legatees  as  by  this.  In  all  such  cases  the  executors  represent  the 
residuary  legatees,  and  guard  their  interests.  It  is  a  part  of  that 
duty  which  requires  them  to  protect  the  interests  of  the  estate.  In 
*378l  *^^^^  ^^^^^^  ^^  residuary  legatees  are  never  made  parties.  To 
-*  require  it  would  be  an  intolerable  burden  on  those  who  have 
claims  on  an  estate  innhe  hands  of  executors.    - 

We  do  not  think  that  the  bill  ought  to  have  been  dismissed  for 
want  of  proper  parties,  unless  the  complainant  refused  to  make  such 
as  were  really  necessary ;  and  then  it  might  have  been  dismissed 
without  prejudice. 

The  Circuit  Court  can  naake  no  decree  for  the  distribution  of  the 
residuum,  unless  all  those  entitled  to  distribution  are  brought  before 
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the  Court ;  but  it  may  grant  all  other  relief  to  which  the  complain- 
ant may  be  ^titled,  on  making  Bartholomew  and  Samuel  Henley 
parties. 

This  Court  is  of  opinion  that  the  decree  of  the  Circuit  Court,  dis- 
missing the  complainant's  bill,  ought  to  be  reversed,  and  the  cause 
remanded  to  the  said  Circuit  Court,  with  leave  to  the  plaintiff  to 
make  new  parties ;  after  which  the  cause  ought  to  be  referred  to  the 
master,  with  instructions  to  compute  the  several  sums  which  ought 
to  be  allowed  out  of  the  fund  applicable  to  the  education  of  Bartho- 
lomew Henley,  Samuel  Henley,  and  John  Dandridge,  in  conformity 
with  the  will  of  Mrs.  Martha  Washington,  deceased ;  on  which  sums 
interest  ought  to  be  allowed;  and  also  to  compute  the  sum  to  which 
the  plaintiff  liiay  be  entitled,  as  one  of  the  residuary  legatees  of  the 
said  Martha  Washington,  deceased;  provided  the  other  residuary 
legatees  be  brought  before  the  Court  as  parties ;  on  failure  to  do 
which,  the  plaintiff's  bill  is  to  be  dismissed,  so  far  as  it  claims  a  part 
of  the  residuary  estate,  without  prejudice. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
horn  the  Circuit  Court  of  the  United  States  for  the  District  of  Co-» 
lumbia,  holden  in  and  for  the  county  of  Alexandria,  and  was  argued 
by  counsel..  On  consideration  whereof,  this  Court  is  of  opinion,  that 
the  Circuit  Court  erred  in  dismissing  the  plaintiffs  bill  ,for  want  of 
proper  parties,  and  that  the  said  decree  ought  to  be  reversed. 
Whereupon  it  is  ordered  and  decreed  by  this  Court,  that  the  decree 
of  the  *said  Circuit  Court  in  this  cause  be,  and  the  same  is  r^oiyg 
hereby,  reversed ;  and  this  Court  doth  further  order  that  the  I- 
said  cause  be,  and  the  «ame  is  hereby,  remanded  to  the  said  Circuit 
Court,  with  directions  to  give  leave  to  the  plaintiff  to  make  new 
parties,  that  the  proper  accounts  may  be  taken  in  order  to  a  final 
decree ;  in  which  decree  the  plaintiff  ought  to  be  allowed  interest 
on  the  sum  due  to  him  for  his  education  out  of  the  money  applica- 
ble to  that  object. 
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to  the  parties  in  the  particular  bequest  under  consideration.  Her 
intention  in  that  respect  was  effected  by  the  gifts  of  one  hundred 
pounds  to  each,  to  set  him  up  in  his  trade.  This  bequest  seems  to 
have  been  made  not  with^  view  of  adding  to  their  private  fortunes, 
but  with  a  view  tt>  their  education  and  preparation  for  that  particu- 
lar business  which  they  were  afterwards  to  pursue.  They  are  not 
»'?77l  ^'^^^refore  entitled  to  the  *  whole  fund,  whatever  may  be  its 
J  amount,  but  to  so  much  of  it  as  is  required  for  the  object  it  is 
to  accomplish.        -  * 

In  ascertaining  the  amount  which  is  so  applicable,  the  plaintifl^ 
contend  that  one  of  the  learned  professions  may  be  taken  as  the 
standard,  with  as  much  propriety  as  the  trade  or  art  of  a  mechanic. 
The  Court  does  not  think  so.  The  distinction  between  a  profession 
and  a  trade  is  well  understood ;  and  they  are  seldom,  if  ever,  con- 
founded with  each  other  in  ordinary  language.  If  the  testatrix  had 
contemplated  what  i^  the  common  intercourse  of  society  is  denomi- 
nated a  profession,  she  would  scarcely  have  used  a  term  which  is 
generally  received  as  denoting  one  of  the  mechanical  arts. 

But  we  do  not  think  the  bequest  is  confined  to  the  expense  of  acquir- 
ing the  trade,  so  as  to  be  enabled  to  exercise  it  in  the  common  way. 
Such  does  not  appear  to  have  been  the  intent  of  the  testatrix.  Her 
bounty  is  extended  to  the  proper  education  of  three  relatives,  so  that 
they  may  be  severally  fitted  and  accomplished  in  some  useful  trade. 
Their  education  is  a  primary  object,  as  well  as  their  acquisition  of 
the  trade ;  and  when  we  consider  the  situation  and  character  of  the 
parties,  and  the  language  of  the  will,  we  cannot  doubt  that  the  tes- 
tatrix intended  such  an  education  as  would  fit  her  relatives  to  hold 
a  distinguished  place  in  that  line  of  life  in  which  she  designed  them 
to  move^  The  sum  allowed  for  the  object  ought  to  be  liberal,  3uch  as 
would  accomplish  it,  if  the  fund  from  which  it  was  to  be  drawn 
would  admit  of  it.  ' 

In  a  suit  for  the  distribution  of  this  fund,  we  do  not  think  the  re- 
siduary legatees  necessary  parties.  They  have  undoubtedly  an  in- 
terest in  reducing  the  sum  to  be  allowed  out  of  it  to  the  complainant, 
but  they  have  the  same  interest  in  reducing  every  demaqd  on  the 
estate.  Whatever  remains  sinks  into  the  residuum,  and  that  resi^ 
duum  is  diminished  as  well  by  the  claims  of  creditors  and  specific 
legatees  as  by  this.  In  all  such  cases  the  executors  represent  the 
residuary  legatees,  and  guard  their  interests.  It  is  a  part  of  that 
duty  which  requires  them  to  protect  the  interests  of  the  estate.  In 
*378l  *^^^*^  ®^^^®  ^^  residuary  legatees  are  never  made  parties.  To 
^  require  it  would  be  an  intolerable  burden  on  those  who  have 
claims  on  an  estate  innhe  hands  of  executors.    - 

We  do  not  think  that  the  bill  ought  to  have  been  dismissed  for 
want  of  proper  parties,  unless  the  complainant  refused  to  make  such 
as  were  really  necessary ;  and  then  it  might  have  been  dismissed 
without  prejudice. 

The  Circuit  Court  can  make  no  decree  for  the  distribution  of  the 
residuum,  unless  all  those  entitled  to  distribution  are  brought  before 
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the  Court;  but  it  may  grant  all  other  relief  to  which  the  complain- 
ant may  be  totitled,  on  making  Bartholomew  and 'Samuel  Henley 
parties. 

This  Court  is  of  opinion  that  the  decree  of  the  Circuit  Court,  dis- 
missing the  complainant's  bill,  ought  to  be  reversed,  and  the  cause 
remanded  to  the  saiJ  Circuit  Court,  with  leave  to  the  plaintiff  to 
make  new  parties ;  after  which  the  cause  ought  to  be  referred  to  the 
master,  with  instructions  to  compute  the  several  sums  which  ought 
to  be  allowed  out  of  the  fund  applicable  to  the  education  of  Bartho- 
lomew Henley,  Samuel  Henley,  and  John  Dandridge^  in  conformity 
with  the  will  of  Mrs.  Martha  Washington,  deceased;  on  which  sums 
interest  ought  to  be  allowed;  and  also  to  compute  the  sum  to  which 
the  plaintiff  may  be  entitled,  as  one  of  the  residuary  legatees  of  the 
said  Martha  Washington,  deceased;  provided  the  other  residuary 
legatees  be  brought  before  the  Court  as  parties ;  on  failure  to  do 
which,  the  plaintifi^s  bill  is  to  be  dismissed,  so  far  as  it  claims  a  part 
of  the  residuary  estate^  without  prejudice. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Cotirt  of  the  United  States  for  the  District  of  Co- 
lumbia, holden  in  and  for  the  county  of  Alexandria,  and  was  argued 
by  counsel.  On  consideration  whereof,  this  Court  is  of  opinion,  that 
the  Circuit  Court  erred  in  dismissing  the  plaintiff's  bill  /or  want  of 
proper  parties,  and  that  the  said  decree  ought  to  be  reversed. 
Whereupon  it  is  ordered  and  decreed  by  this  Court,  that  the  decree 
of  the  *said  Circuit  Court  in  this  cause  be,  and  the  same  is  rtfn>jq 
hereby,  reversed ;  and  this  Court  doth  further  order  that  the  ^ 
said  cause  be,  and  the  «ame  is  hereby,  remanded  to  the  said  Circuit 
Court,  with  directions  to  give  leave  to  the  plaintiff  to  make  new 
parties,  that  the  proper  accounts  may  be  taken  in  order  to  a  final 
decree ;  in  which  decree  the  plaintiff  ought  to  be  allowed  interest 
on  the  sum  due  to  him  for  his  education  out  of  the  money  applica- 
ble to  that  object 
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*  John  F.  Satterlee,  Plaintiff  in  ERRORytxj.  Elizabeth  Mat- 

THEWsoN,  Defendant  in  error. 

8.  and  M.  held  land  in  LmenM  eoonty,  PennsylTania,  in  common,,  under  a  Connecticut 
title.  A  division  of  ^  land  was  made  between  them,  and  8.  became  the  tenant  of  M.  of 
his  part  of  the  land  thus  set  off  in  severalty,  under  a  lease,'  to  be  terminated  on  a  notice  of 
one  year.  8.  afterwards  obtained  a  PennsylTania  title  to  the  land  leased  to  him  hj  M.  and 
on  a  trial  in  an  ejectment  for  the  land,  brought  by  M.  against  8.,  the  Court  of  Common 
'  Plea*  of  Bradford  county,  Pennsylvania,  held  that  S.  having  held  the  land  as  tenant  of  M., 
could  not  set  up  a  title  against  his  landlord.  Upon  a  writ  of  error  to  the  Supreme  Court  of 
Pennsylvania  in  1825,  it  was  held  that  **  the  relation  between  landlord  and  tenant  could  not 
exist  between  persons  holding  under  a  Connecticut  title."  Ths  Legislature  of  Pennsyl- 
vania, on  the  8th  of  April,  1886,  passed  an  act  declaring  that  **  the  relation  of  landlord 
aAd  tenant  should  exist  and  be  held  as  fully  and  effectually  between  Connecticut  settlers 
and  Pennsylvania  claimants,  as  between  citizens  of  the  Commonwealth.**  The  case  came 
again  before  the  Supreme  Court  of  Pennsylvania,  and  the  judgment  of  the  Court  of  Com- 
mon Pleas  of  Bradford  county  in  favour  of  M.  the  landlord,  was  affirmed ;  that  Oouit  hav- 
ing decided  that  the  act  of  assembly  of  the  Sth  of  April,  1826,  was  a  conatitutional  act, 
and  did  not  imtwdr  the  validity  of  any  contract  8.  brought  a  writ  of  error  to  this  Court, 
claiming  that  the  act  of  the  assembly  of  Pennsylvania^  of  the  8th  of  April,  1826,  was  un- 
constitutional.   Held,  ^t  the  act  was  constitntionaL 

Objections  to  the  jurisdiction  of  this  Court  have  been  fi^uently  mad^  on  the  ground  that 
there  was  nothing  apparent  on  the  record  to  raise  the  question  whether  the  Court  from 
which  the  case  had  been  brought,  had  decided  upon  the  constitutionality  of  a  law,  so  that 
the  case  was  within  the  provisions  of  the  twenty-fifth  section  of  the  iudiciaiy  act  of  1789. 
This  has  given  occasion  for  a  critical  exsimination  of  the  section,  which  hn  resulted  in 
the  adoption  of  certain  principles  of  construction  applicable  to  it.  One  of  those  principles 
is,  that  if  the  rapugnancy  of  a  statute  of  a  st^te  tQ  the  Constitution  of  the  United  States, 
was  drawn  into  question,  or  if  that  question  was  applicable  to  the  case,  this  Court  has 
jurisdiction  of  the  cause ;  although  the  record  should  not  in  terms  state  a  misconstruction 
of  the  Constitution  of  the  United  States;  or  that  the  repugnancy  of  the  statute  of  the 
state  to  any  part  of  that  Constitution,  was  drawn  into  question.  [409] 

There  is  nothing  in  the  Constitution  of  the  United  States  which  Ibrbids  the  legislature  of  a 
state  to  exercise  judicial  fiinctions.  [4131 

There  is  no  part  of  the  Constitution  of  the  United  States  which  applies  to  a  state  law  which 
divested  rights  vested  by  law  in  an  individual,  provided  its  efikct  be  not  to  impair  the  ob- 
ligation of  a  contract  [413] 

In  the  case  of  Fletcher  m.  Peck,  6  Crancfa,  87,  it  was  stated  by  the  Chief  Justice,  that  it 

might  well  be  doubted  whether  the  nature  of  society  and  of  government  do  not  prescribe 

some  limits  to  the  legisbtive  power;  and  he  asks,  **  if  any  be  prescribed,  where  are  they  to 

be  found,  if  the  property  of  tifi  individual  *ftirly  and  honestly  acquired,  may  be 

*381]       seized  wkhout  compensation  .1"    It  is  nowhere  intimated  in  that  opinion,  that 
a  state  statute  which  divests  a  vested  right,  is  repugnant  to  the  Constitution  of 
the  United  States.  [413] 

THIS  case  came  before  the  Court  on  a  writ  of  error  lo  the  Su- 
preme Court  of  the  state  of  Pennsylvania. 

In  1784  or  1785,  Eiisha  Satterlee,  the  father  of  the  plairitiiF  in 
error,  and  Eiisha  Matthewson,  the  husband  of  the  defendant  in 
error,  this  defendant  in  error  being  the  sister  of  Eiisha  Sattorlee, 
went  to  a  targe  body  of  land  in  Luzerne  county,  Pennsylvania, 
part  of  which  was  the  land  in  controversy,  and  both  took  posses- 
sion of  the  same,  under,  as  is  believed,  a  supposed  title  from  the 
Susquehanna  Company.  They  worked  on  the  lands  in  partnership, 
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y  the  ^ame  lying  on  both  sides  of  the  Susquehanna  riv^r,  untU  1790^ 
when  it  was  agreed  that  M atthewson,  who  had  a  house  on  the  west 
side  of  the  river,  should  occupy  the  land  before  held  in  common,  on 
that  side,  and  become  the  tenant  of  Satterlee  for  his  portion  of  the 
land  on  the  said  west  side  of  the  river;  and  Elisha  Satterlee  moved 
on  the  lands  on  the  east  side,  on  precisely  the. same  terms :  that  is, 
that  he  should  become  the  tenant  of  Matthewson  for  his  portion  of 
the  land  on  the  said  east  side  of  the  river.  By  this  arrangement 
each  became  possessed,  in  severalty,  of  the  particular  portion  of  the 
lands  thus  allotted  to  him,  and  the  tenant  to  the  other  of  portions 
of  the  land  before  held  in  common ;  and  it  was  expressly  agreed 
that  either  of  the  parties  might  put  an  end  to  the  tenancy  at  the 
end  of  any  one  year;  and  in  that  case  each  was  to  be  put  into 
possession  of  hisi  own  lands. 

In  1605,  Elisha  Matthewson  died,  having  bequeathed  by  his  will 
to  his  widow  during  life,  and  to  his  children  after  her  death,  Ae 
interest  he  had  in  the  said  land.  Elisha  Satterlee  repeatedly,  after 
Matthewson's  death,  acknowledged  the  original  bargjiin,  and  that 
he  was  a  tenant  of  Matthewson's  part ;  but  he  wished  to  buy  it ; 
•he  wished  to  give  other  lands  for  it,  &c  &c. ;  but  his  sister  could 
only  sell  for  life,  and  her  children  were  minors.  In.  18 10,  she  built 
a  house  on  part  of  the  tract,  and  put  a  tenant  in  it;*  but  her  brother 
would  not  give  her  possession  of  the  part  he  had  in  cultivation.  In 
1811,  she  made  application  to  the  land  oflSce  of  *Pennsyl-  r#Qgo 
vani^,  and  on  the  7th  of  Jandary,  1812,  took  out  a  warrant  ^ 
in  her  name  in  trust  for  her  children,  and  had  the  land  surveyed, 
and  obtained  a  patent  for  it  from  the  commonwealth  of  Pennsyl- 
vania. She  stated  in  her  application  an  improvement  madeby  her 
husband  in  1785;  and  paid  interest  to  the  state  on  the  purchase 
moneys  from  the  date  of  the  improvemeht.  After  his  sister's  war-* 
rant,  survey,  and  return,  Elisha  Satterlee  purchased  a  Pennsylvania 
title  commencing  in  1769,  and  consummated  by  a  patent  from  the 
conmionwealth  in  1781,  which  he  alleged  covered  the  land  in  ques- 
tion; but  he  directed  the  deed  to  be  made  to  his  son,  J.  F.  Satterlee, 
the  plaintiff  in  error ;  and  in  1813  an  ejectment  was  instituted  in  the 
name  of  the  son  against  the  father,  in  pursuance  of  a. plan  of  the 
father's  to  release  him  from  the  situation  of  tenant  to  his  sister.  By 
a  law  of  Pennsylvania  then  in  existence,  but  since  repealed,  a  rule 
of  reference  might  be  entered  the  same  day  the  writ  was  taken  out, 
and  by  diligence  a  plaintiff  might  obtain  a  report  of  arbitrate]^ 
which  had  the  effect  of  a  judgment,  before  the  return  day  of  the 
writ. 

This  proceeding  was,  by  means  of  the  father's  waiving  ail  objec- 
tions as  to  time  and  notice,  so  carried  on,  as  that  the  son  not  only 
had  judgment,  but  a  writ  of  possession  before  the  return  of  the 
writ. 

J.  F.  Satterlee  then  gave  to  his  father  a  lease  for  life  of  the  land 
for  the  consideration  of  one  dollar.  Elizabeth  Matthewson  insti- 
tuted an  ejectment    J.  F.  Satterlee,  in  1817,  procured  himself  to  be 
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entered  codefendant  in  the  suit,  and  his  father  being  dead,  is  nov 
sole  defendant. 

On  the  trial  of  the  cause  the  defendant  made  title  under  an  appli- 
cation of  John  Stoner  of  3d  of  April,  1769.  Stoner.  conveyed  to 
Mr.  Slough,  who  in  1780  conveyed  to  Joseph  Wharton.  A  patent 
issued  to  Wharton  in  1781,  and  he  in  April,  1812,  conveyed  to  the 
defendant  The  judge  of  the  Court  of  Common  Pleas  of  Bradford 
county  instructed  the  jury,  that  if  they  found  the  ejectment  brought 
by  the  son  of  J.  F.  Satterlee,  in  whose  name  the  conveyance  was 
taken,  was  actually  instituted  by  the  father,  though  in  his  son's 
name  bs  agent  for  himself,  and  that  the  suit  was  all  a  trick,  and  so 
*^fl*?l  *<^^"^**c'®d  ^^  purpose  to  prevent  his  sister  from  interfering 
J  or  being  heard,  that  he  was  still  her  tenant,  as  much  as  if  no 
sucti  propeeding  had  taken  place.  But  if  the  son  was  the  real  pur- 
chaser, and  the  suit  was  instituted  and  conducted  bona  fide^and  the 
lease  to  the  father  during  life  for  a  dollar  a  year  was  bona  fide,  that 
then  E.  Satterlee  having  been  evicted  by  due  cotirse  of  law,  might 
take  a  lease  from  him  who  recovered;  and  in  that  case,  the  relation 
of  landlord  and  tenant  between  him  and  his  sister  was  at  an  end, 
and  the  cause  must  be  decided  upon  the  respective  titles  of  the  par- 
ties. But  if  they  found  him-  still  a  tenant,  he  could  not  set  up  against 
his  landlord  an  adverse  title,  purchased  during  his  life.  But  he 
must  restore  his  possession  to  his  landlord,  and  might  then  institute 
a  suit  on  the  title  he  had  purchased  ;  and  if  it  was  the  best,  recover 
from  his  former  landlord.  The  verdict  and  judgment  were  for  Mrs. 
Matthewson. 

The  case  was  removed  by^  writ  of  error  to  the  Supreme  Court  of 
Pennsylvania.  On  the  argument  of  this  cause  before  the  Supreme 
Court,  it  was  decided,  '^That  the  relation  between  landlord  and 
tenant  could  not  exist  between  persons  holding  under  a  Connecticut 
title."  And  that  Court,  in  1825,  reversed  the  judgment  of  the  Com* 
mon  Pleas  and  awarded  a  venire  facias  in  novo. 

Immediately  after  this  decision,  on  the  8th  of  April,  1826,  the 
legislature  of  Pennsylvania  passed  an  act,  by  which  it  was  enacted, 
<<  That  the  relation  of  landlord  and  tenant  should  exist,  and  be  held 
as  fully  and  effectually  between  Connecticut  settlers  and  Pennsyl- 
vania, claimants,  a^  between  other  citizens  of  the  commonwealth." 

The  ejectment  depending  in  the  Court  of  Common  Pleas,  of  Brad- 
ford county,  between  the  plaintiff  in  error  and  the  defendant,  again 
came  on  for  trial  after  the  law  of  April  8, 1826,  on  the  10th  May, 
1^26 ;  and  the  judge  gave  in  charge  to  the  jury  as  follows,  after 
stating  the  above  recited  act  of  assembly,  to  wit ;  "  It  is  a  general 
principle  of  law,  founded  on  wise  poUcy,  that  the  tenant  shall  not 
controvert  the  title  of  his  landlord,  and  prevent  the  recovery  of  his 
possession,  by  showing  that  the  title  of  the  landlord  is  defective. 
•3841  A^oi^g  *''^6  exceptions  to  this  general  rule,  the  Supreme 
^  Court  of  Pennsylvania  have  decided,  that  when  the  landlord 
claimed  (as  the  plaintiff  claimed  on  the  former  trial  of  this  cause) 
inder  a  Connecticut  title,  the  case  should  form  one  of  the  excepted 
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cases.  The  legislature  have  thought  proper  to  enact  the  above 
cited  la^,  and  by  it  we  are  bound.  And  if  the  plaintiff  in  all 
other  respects  should  be  found  entitled  to  a  recovery,  the  mere 
claiming  through  a  Connecticut  title  would  not  now  deprive  her  of 
her  right  to  a  recovery.'' 

A  verdict  and  judgment  were  obtained  in  favour  of  the  defend- 
ant in  error,  Elizabeth  Matthewson. 

To  the  charge  of  the  judge,  which  is  inserted  at  large  and  sent 
up  with  the  record,  the  defendajit  excepted,  and  the  judge  signed 
and  sealed  a  bill  of  exceptions. 

A  writ  of  tJTOx  was  taken  by  the  defendant  to  the  Supreme  Court 
of  Pennsyl/^nia,  and  the  following  were  among  the  errors  assigned, 
to  wit : 

The  Court  erred  in  charging, 

1.  That  by  the  laws  of  Pennsylvania  the  plaintiff's  testator  could 
lease  the  land,  and  that  the  rights  of  landlord  do  extend  to  him  i  he 
having  claimed  under  a  Connecticut  title. 

2,  That  the  act  of  the  8th  of  April,  1826,  gives  a  right  of  re- 
covery, and  does  away  the  force  of  the  law,  as  declared  by  the  Su- 
preme Court  in  this  case. 

On  the  first  of  July,  1827,  the  Supreme  Court,  aft^  argument, 
affirmed  the  judgment  of  the  Court  of  Common  Pleas.  And  on  the 
6th  of  July,  1827,  a  petition  and  prayer  for  reversal  was  filed  by 
John  F.  Satterlee,  the  plaintiff  in  error,  who  survived  Elisha  Sat- 
terlee ;  on  the  ground  that  the.  said  Cotut  had  decided  the  said  act 
of  assembly  to  be  constitution'al  and  valid,  though  he  had  insisted 
that  he  ought  not  to  be  affected  and  barred  of  recovery  by  the  said 
act,  for  that  the  said  act  was  not  valid^  and  was.  repugnant  to  the 
Constitution  of  the  United  States. 

The  cause  was  argued  by  Mr.  Eli  E.  Price,  and  Mr.  Sergeant  for 
the  plaintiff;  and  by  Mr.  Sutherland  and  Mr.  Peters  for  the  de- 
fendant. 

*Mr.  Price,  for  the  plaintiff,  contended :  r*385 

There  ^as  enough  apparent  on  the  record  to  sustain  the  ^ 
appellate  jurisdiction  of  this  Court. 

If  in  fact  the  act  dra>vn  in  question  is  unconstitutional,  there  is 
sufficient  on  the  record  to  give  jurisdiction,  because  it  appears  that 
the  judge  who  tried  the  cause  instructed  the  jury  that  the  act  was 
binding  on  them  as  the  law ;  in  accordance  with  the  judge's  in- 
struction was  the  verdict  of  the  jury,  on  which  judgment  was  ren- 
dered, and  that  judgment  was  affirmed  in  the  Supreme  Court  of 
Pennsylvania,  to  which  this  writ  of  error  was  taken. 

This  is  therefore  a  case  to  which  the  clause  of  the  Constitution  of 
the  United  States  is  applicable,  and  which  was  disregarded ;  which 
is  all  that  need .  appear  to  sustain  the  appellate  jurisdiction  of  this 
Court.  Martin  vs»  Hunter,  1  Wheaton,  304.  Inglee  vs.  Coolidge, 
2  Wheaton,  363.    Lanusse  i;^.  Barker,  3  Wheaton,  147.    Miller  vs» 
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Nicholls,  4  Whcaton,  311.    Williams  vs.  Norris,  12  Wheaton,  1«4. 
Hickie  vs.  Starkie,  1  Peters,  94. 

Is  the  act  unconstitutional  so  far  as  it  affects  rights  epsting  at  the 
tinie  of  its  enactment  ? 

Of  the  prospective  operation  of  the  act  we  have  nothing  to  say, 
our  complaint  being  of  the  divestiture  of  vested  rights.  These  were 
the  rights  of  Satterlee  to  the  possession  of  his  estate,  derived  from 
the  commonwealth,  and  to  take  the  rents  and  profits,  without  lia- 
bility to  pay  the  latter  or  surrender  the  former  to  any  landlord  who 
as  such  held  a  Connecticut  title.-'  This  was  the  settled  law  of  the 
land  by  the  decision  in  this  very  case,  when  first  before  the  Supreme 
Court  of  Pennsylvania.  1 3  Serg.  &  R.  1 33.  This  decision  was  evi- 
dence of  what  the  law  of  Pennsylvania  had  always  been.  At  no 
time,  therefore,  did  the  relation  of  landlord  and  tenant  exist  between 
these  parties.  The  claimant  under  the  Connecticut  title  had  no 
rights,  and  therefore  was  not  entitled  to  the  aid  of  the  liberal  princi- 
ple, that  a  tenant  shall  not  dispute  the  possession  with  his  landlord, 
though  he  may  hold  the  better  title.  The  decree  of  Trenton  in  1782 
had  settled  the  right  to  the  disputed  soil  in  the  northern  border  of 
*3861  P^^'^^lvania,  in  favour  of  that  state.  *The  policy  thereafter 
^  pursued  by  th,at  dtate  was  utterly  to  exterminate  the  Con- 
necticut claims  within  her  borders,  at  the  same  time  that  she  made 
great  sacrifices  to  furnish  the  Connecticut  settlers  with  Pennsylvania 
titles,  by  expending  her  treasures  to  purchase  releases  from  the 
holders  of  them.  Among  the  penal  acts  to  destroy  the  Connecticut 
claims  were  the  acts  of  1795  and  1802 :  making  it  highly  penal  and 
criminal  to  intrude  under  'or  convey  a  Connecticut  title.  3  Smith, 
209.  525.  A  more  extended  history"  of  this  unhappy  and  often 
bloody  controversy  may  be  found  in  2  Dall.  304.  6  Binn.  467.  6 
Binn.  57.   4  Serg,  &  R.  281;  and  1  Binn.  110. 

In  the  last  case  it  was  decided,  that  a  vendor  of  a  Connecticut 
title  could  not  recover  from  the  vendee  the  purchase  moxiey,  be- 
cause the  contract  being  in  violation  of  the  law,  the  plaintiff"  had  no 
rights  in  a  Court  of  justice.  On  the  same  salutary  principle  was 
this  case  first  decided.  But  with  the  justice  and  sound  legal  princi- 
ple of  this  decision,  which  are  most  apparent,  we  have  nothing  to 
do.  It  is  enough  that  by  it  the  law  was  settled  and  a  rule  of  pro- 
perty established.  That  it  did  establish  a  rule  of  property  is  most 
evident ;  but  it  has  also  been  expressly  decided  by  the  Supreme 
Court  of  Pennsylvania.  1  Serg.  &  R.  521.  Under  this  rule  of  pro- 
perty was  Satterlee  protected  in  the  possession  and  enjoyment  of  his 
esta^te.  By  this  act,  if  this  judgment  is  affirmed,  will  he  be  dispos- 
sessed of  his  property,  made  liable  to  pay  the  fents  and  profits  to 
another,  and  by  the. conversion  of  his  possession  into  the  possession 
of  the  landlord,  forever  precluded  from  regaining  his  estate. 

Does  not  thiis  act  then  impair  the  obligation  of  a  contract?    The 

contract  is  the  grant  of  a  title  from  the  state  to  Satterlee.    Such' a 

grant  is  a  contract  within  the  meaning  of  the  Constitution  of  the 

United  States.    Fletcher  vs.  Peck,  6  Cranch,  87.  Dartmouth  Col- 
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lege  case,  4  Wheaton,  518.  656.  682.  Green  vs.  Biddle,  8  Wheaton, 
1.  The  obligation  of  a  contract  is  "the  law  Which  binds  the  par- 
ties to  perform  their  undertaking."  4  Wheaton,  197.  The  under- 
taking of  the. state  of  Pennsylvania  by  her  grant,  to  which  the  law 
bound  her,  was  that  Satterlee  sHould  have  and  hold  the  *pre-  r»oQ7 
mises  granted^  to  take  and  enjoy  the  rents  and  profits  thereof,  ^ 
without  liability  to  surrender  the  possession  or  pay  the  profits  to 
any  Connecticut  claimant,  through  the  relation  of  landlord  and 
tenant. 

By  the  loss  of  the  possession,  Satterlee  has  been  unconstitution- 
ally divested  of  rights,  though  the  right  of  possession  might  remain 
in  hiin.  The  possession  gives  the  enjoyment  of  the  rents  and  pro- 
fits, which  are  equivalent  to  the  land  itself,  and  by  those  terms  a 
title  to  the  land  will  p$iss.  Possession  is  itself  a  title  against  every- 
body who  does  not  exhibit  a  better  title.  It  gives  a  home,  which 
may  be  invaluable  to  the  owner  from  the  attachments  created  by 
long  residence,  or  from  its  being  the  place  of  nativity,  or  the  patri- 
mony derived  from  a  line  of  revered  ancestors.  He  who  is  in  pos- 
session may  forcibly  defend  that  possession,  nay,  slay  the  invader 
of  his  habitation,  without  a  brei^ch  of  the  peace  or  (be  coinmission 
of  a  crime ;  while  he  who  is  out  of  possession  cannot  forcibly  take 
possession,  and  if  he  does^  though  he  may  have  the  right,  will  be 
dispossesised  by  the  statutes  against  forcible  entry  and  detainer. 

With  the  title  of  the  commonwealth  in  his  pocket,  Satterlee  has 
by  this  act  been  denied  the  right  of  defending  his  possession  by  it. 
He  has  been  obliged  to  confess  his  possession  to  be  the  possession 
of  an  alien  claimant,  whose  it  never  was,  and  never  could  have  been 
by  any  judicial  decision  that  was  not  suicidal  to  the  state  sove- 
reignty. He  has  been  bound  in  fealty  to  a  landlord  to  whom,  if 
according  to  the  ancient  custom  be  had  taken  the  oath  of  homage, 
it  would  have  been  an  at^juration  of  his  allegiance  to  the  state ;  for 
that  landlord  claims,  in  breach  of  his  allegiance,  the  title  of  a  foreign 
state.  Yet  by  this  act  the  strong  arm  of  the  state  is  to  be  exerted  to 
dispossess  her  grantee,  and  to  deliver  it  over  to  the  favoured  alien 
claimant  who  had  asserted  a  title  in  criminal  violation  of  her  laws. 
And  to  consummate  the  injustice  as  far  as  the  most  absolute  power 
could  do  it,  her  Courts  of  justice  are  forever  to  be  closed  against  isi 
claim  on  her  violated  and  useless  patent.  If  an  individual  had  thus 
attempted  to  reassume  the  rights  he  had  granted,  be  would  be  met 
by  the  doctrine  of  estoppel.  For  states  who  have  *the  power  r»Qgg 
to  execute  their  arbitrary  will,  there  is  no  estoppel  but  that  ^ 
which  is  to  be  found  in  the  paramount  law  of  the  Constitution,  firmly 
enforced  by  an  independent  judiciary.  If  this  act  had  given  Satter- 
lee's  estate  to  a  claimant  on  a  title- perfectly  void,  it  could  not  have 
committed  a  more  flagrant  violation  of  justice  and  of  the  Constitu- 
tion; for  this  title  was  not  only  void,  but  could  not  have  been  other- 
wise than  criminally  asserted. 

It  was  an  attempt  by  the  legislature  to  encroach  upon  the  judicial 
power ;  was  passed  at  the  next  session,  in  terms  precisely  the  reverse 
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of  the  decinon  of  the  Court,  and  applied  to  pending  suits,  when  pro- 
bably no  suit  but  this  was  pending  to  which  it  was  applicable. 

If  the  legislature  can  thus,  by  a  retrospective  act,  divest  a  citizen 
of  his  estate,  there  is  no  safety  for  our  boasted  rights  and  liberties. 
It  is  as  impossible  to  make  laws  to  operate  upon  the  past,  without 
the  usurpation  of  despotic  power,  as  it  is  to  recall  the  past  Liaw  is 
a  rule  of  action ;  but  a  law,  which  did  not  exist  when  an  ac|ion  was 
performed,  could  not  have  been  a  rule  for  that  action.  To  make  a 
rule  for  it  after  the  action  is  performed,  is  to  substitute  the  will  of 
the  legislature  for  a  rul^,  which  is  despotism  itself;  for  what  that 
will  may  be  no  man  can  foresee,  and  it  is  the  aame  whether  it  pro- 
ceeds from  an  American  legislator  or  an  eastern  despot  The  Court 
cannot  be  unmindful  thatliegislative  bodies  sometimes  act  under 
the  impulse  of  strong  and  sudden  excitement ;  sometimes  inadvert- 
ently ;  that  sometimes  the  good  intentions  of  the  many  maybe  mis- 
led by  the  management  and  intriguing  talent  of  the  few ;  and  a  case 
has  been  referred  to  which  shows  that  they  are  not  always  inacces- 
sible to  corrupt  influences. 

This  Court  would  not  suffer  x^ounsel  to  argue  a  question  so  plain 
as  that  a  legislature  could  not  declare  what  a  law  was.  Ogden  vs. 
Blackledge,  2  Cranch,  276.  This  act  changes. the  acknowledged 
law  for  the  past  It  has  decided  that  state  bankrupt  laws  are  un- 
constitutional in  respect  to  cohtracts  made  previous  to  their  passage, 
(Sturgess  vs.  Crowninshield,  4  Wheat.  122;)  though  Constitution^^! 
«ooQn  in  *respect  to  contracts  made  after  their  enactment  Ogden 
^^J  vs.  Sanders,  12  Wheat  261. 

Retrospective  laws  are  invalid  at  common  law.  7  Johns.  477. 
2  Johns.  263.  13  Serg.  &  Rawle,  353.  Nor  can  property  be  taken 
away,  not  even  for  public  use,  without  compensation.  2  Dall.  304- 
2  Johns.-263.  2  Johns.  Cha.  Rep.  162.  8  Johns.  388.  The  principle 
being  the  same  at  common  law  and  under  the  Constitution,  they  are 
applicable  to  this  case. 

The  recovery  ih  ejectment  is  conclusive  evidence  of  the  plaintiff's 
right  to  recover  in  an  action  for  the  mesne  profits.  2  Johns.  Rep. 
371.    2  Dall.  156.    2  Burr.  665. 

If  this  judgment  is  affirmed,  Satterlee  will  lose  the  rents  and  profits 
which  he  would  have  held  as  his^  own,  but  for  the  effect  of  the  act  in 
question. 

.  In  Green  vs.  Biddle,  this  Court  decided  laws  of  Kentucky  to  be 
unconstitutional  which  deprived  the  owner  of  a  right  to  recover  any 
part  of  the  profits  on  a  recovery  of  his  land. 

The  act  having  brqught  Satterlee  within  the.  operation  of  the 
statute  of  limitations,  if  he  be  dispossessed  by  the  affirmance  of  this 
judgment,  it  has  totally  deprived  him  of  all  remedy.  By  the  loss  of 
all  remedy  all  right  is  gone.  For  every  right  it  is  a  maxim  that  there 
is  a  legal  remed v  for  its  violation.  The  converse  of  this  must  there- 
fore be  true,  and  if  there  be  no  remedy  there  is  no  right. 

If  this  Court  hais  not  decided  that  the  destruction  of  all  remedy  by 
a  state  law  is  an  unconstitutional  act,  the  several  judges  have  al 
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least  expressed  such  an  opinion.  C.  J.  Marshall,  4  Wheaton,  207. 
Justice  Washington,  12  Wheaton,  261,267.  Justice  Johnson,  286. 
Justice  Thompson,  295,  301.  Justice  Trimble,  327.  Justice  Story, 
8  Wheaton,  12;  and  state  decisions,  5  American  Law  Journal,  520. 
8  Mass.  423,  430.     12  Serg.  &  Rawle,  358. 

Mr.  Sutherland,  fo^  the  defendant: 

The  question  submitted  in  the.present  case  was  one  of  great  in- 
terest; not  only  to  the  defendant,  but  also  to  the  free  exercise  of  the 
legislative  powers  of  the  state  of  Pennsylvania.  The  question  arose 
out  of  the  act  of  the  assembly  of  *the  state,  entitled  **an  act  r»qg/v 
relating  to  Connecticut  settlers,"  passed  tlie  8th  day  of  April,  L  ^^  ^ 
1826. 

On  the  case  as  presented  by  the  plaintiffs,  the  act  is  alleged  to 
have  been  passed  on  the  28th,  whereas  it  was  in  fact  enacted  into 
a  law  on  the  8th  of  April,  1826.  It  is,  therefore,  respectfully  sub- 
mitted to  the  Court  as  a  preliihiiiary  point,  whether  they  will  not 
dismiss  the  writ  of  error  for  want  of  certainty  in  the  date  of  the  act ; 
as  we  contend  that  under  the  decisions  already  made  in  this  Court, 
it  should  distinctly  and  not  by  reference  appear  that  a  statute  of  a 
state  was  drawn  in  question,  upon  the  ground  of  its  being  repug- 
nant to  the  Constitution  of  the  United  States,  and  that  its  decision 
was  in  favour  of  its  validity. 

But  if  th^  Court  should  decide  that  the  record  presents  a  case,  so 
as  clearly  to  bring  the  question  before  the  Court;  then  it  is  respect- 
fully contended,  1.  That  the  decision  of  the  Supreme  Court  of  Penn- 
sylvania, 19  Sergeant  &  Rawle,  133,  was  contrary  to  law.  2.  That 
the  act  of  the  Legislature  of  Pennsylvania,  passed  March  8th,  1826, 
was  an  explanatory  act,  and  therefore  constitutional.  3.  That  the 
judgment  of  the  Supreme  Court  of  Pennsylvania,  which  the  ptain- 
tiif  in  error  seeks  to  reverse,  did  not  impair  but  affirmed  the  obliga- 
tion of  a  valid  contract,  and  was  not  against  the  Constitution  of  the  * 
United  States.  4.  The  judgment.of  tHe  Supreme  Court  of  Pennsyl- 
vania in  the  case  now  submitted  to  this  Court  for  revision,  was  not 
made  upon  the  authority  of  the  act  of  assembly  of  the  8th  of  April, 
1826,  but  upon  the  known  and  established  law  of  the  state. 

It  is  contended,  that  the  first  decision  of  the  Supreme  Court  of 
Pennsylv(inia  was  erroneous.  It  appears  from  looking  back  into 
the  early  history  of  Pennsylvania  that  a  number  of  persons  emi- 
grate4  from  the  state  of  Connecticut,  and  settled  in  some  of  the 
northern  counties  of  Pennsylvania.  They  alleged  that  the  charter 
of  Connecticut,  being  of  an  older  date  and  covering  the  soil  in  ques- 
tion, they  were  legally  entitled  to  settle  on  the  lands  in  question. 
Out  of  this  dispute  originated  the  celebrated  Wyoming  controversy, 
which  produced  the  decree  of  Trenton,  which  went  in  favour  of  the 
jurisdiction  of  the  state  of  Pennsylvania.  A  number  *of  laws  r^ogi 
were  passed  by  the  Legislature  of  Pennsylvania  relative  to  ^ 
the  Connecticut  settlers.  I'he  most  important  were,  what  was  de- 
nominated the  <<  intrusion  act,"  and  the  act  suspending  the  oper&- 
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tions  of  the  statute  of  limitation  in  that  region  of  country.  The  act 
.  tp  prevent  intrusions  was  highly  penal.  The  first  section  provided, 
that  if  any  person  shall  take  possession  of,  enter,  intrude,  or  settle 
on  any  lands  within  the  counties  of  Northampton,  Northumberland, 
or  Luzerne,  by  virtue,  or.under  colour  of  any  conveyance  of  half 
share,  right,  or  any  other  pretended  title  not  derived  under  Pennsyl- 
vania; he  shall  on  conviction,  &<^,  forfeit  and  pay  two  hundred  dol- 
lars, &c.,  and  be  subject  to  imprisonment  not  exceeding  twelve 
months. 

The  second  section  declared,  that  every  person  who  shall  com* 
bine,  or  conspire,  for  the  purpose  of  conveying,  possessing,  or  settling 
any  lands  within  the  limits  aforesaid  under  any  half  share,  right,  or 
any  pretended  title  as  aforesaid,  or  for  the  laying  out  townships  by 
pei^ns  not  appointed  or  acknowledged  by  the  lawd  of  Pennsylva- 
nia, and  accessaries  thereto;  shall  forfeit  and  pay  not  less  than  four 
hundred  dollars  and  not  more  thau  one  thousand  dollars,  &c.  &c. ; 
and  be  subject  to  imprisonment  at  hard  labour  not  exceeding  eighteen 
months. 

The.  eighth  section  enacts,  that  on  trials  of  indictments  of  such  in- 
trusion, proof  that  the  person  indicted,  entered  into,  intruded,  settled 
on,  or  was  in  possession  of  the  land,  befo]:;e  the  time  of  finding  the 
indictment,  shall  be  sufficient  to  convict  thereof;  unless  defendant 
shall  prove  that  he  or  she  entered  upon,  took  possession  o^  and 
settled  on  such  land  before  the  passing  of  the  original  act,  11th  of 
April,  1795. 

When  the  case  of  Matthewson  vs.  Satterlee,  13  Serg.  &  Rawle, 
133,  came  up  before  the  Supreme  Court  of  Pennsylvania,  the  im- 
pression, as  is  evident  from  the  report  of  the  case,  upon  the  minds 
of  the  judges  of  the  Court,  was,  that  the  intrusion  act  was  in  full 
operation.  For  it  nowhere  appears  either  in  the-argument  of  counsel 
or  the  opinion  of  the  judgbs,  that  any  thing  had  been  said  about  its 
repeal.  The  act  however  had  been  repealed.  This  opinion  was  no 
doubt  based  upon  the  case  of  Mitchel  vs.  Smith,  1  Binn.  110.    The 

*392l  P^^^"^^^  ^^^''^  ^^^  ^^^  defendant  a  tract  of  land,  lying  in  *the 
•'  county  of  Luzerne,  and  held  by  him  under  a  deed  from  a 
committee  of  the  Susquehanna  Company,  under  the  Connecticut 
tide,  and  not  derived  from  the  authority  of  this  Commonwealth  or 
the  late  proprietaries  of  Pennsylvania,  and  gave  his  note  for  four 
hundred  and  eighty-three  dollars  and  thirty-three  cents,  payable  in 
three  years.  The  suit  was  on  the  note.  The  principal  question, 
says  the  Court  in  that  case,  is  whether  this  be  a  legal  or  illegal  con- 
sideration for  the  bill,  and  whether  the  contract  for  the  sale  and  pur- 
chase of  this  land  is  a  violation  of  the  laws  of  this  Commonwealth, 
so  tainting  the  whole  transaction,  as  that  this  Court  cannot  legally 
afford  their  aid  to  carry  the  contract  into  execution.  The  Court  say, 
the  mischief  intended  to  be  remedied  by  the  act  of  the  1 1th  of  April, 
1795,  (the  intrusion  act,)  was  of  a  grievous  nature.  A  warfare  had 
been  carried  on  betVeen  the  claimants  of  land  under  Connecticut  and 
(he  claimants  under  Pennsylvania  for  many  years^  and  many  lives 
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were  lost  in  the  contest;  tjie  Court  then  go  on  to  state  that  thei  de- 
cree pf  Trenton  being  in  fay  our  of  ^Pennsylvania,  "the  intrusion 
act"  was  passed  to  enforce  the  rights  of  that  state,  and  finally  decide, 
that  the  action  for  the  note  could  not  be  sustained. 

But  the  intrusion  act  having  been  repealed,  the  case  df  Mitchel 
t;^.  Sioith  is  now  no  authority^  and  inde]>endent  of  the  repeal  of  the 
intrusion  act,  the  de.cision  of  the  Court  in  13  Serg.  &  Rawle  was 
erroneous,  because  the  penalties  of  that  law  were  never  extendedto 
apply  to  a  case  like  Matthewson's.  The  eighth  section,  by  special 
provision,  excludes  Matthewson  from  the  operation  of  it.  "No 
person  is  to  be  liable  to  the  severities  of  the  law  who  coul(l  prove 
that  he  entered  upon  and  took  possession  of,  or  settled  on  such  lands 
before  the  passing  of  the,  act  of  the  1 1th  of  April,  1795.  Matthew- 
son  took  possession  as  far  back  as  1784,  or  1785,  ten  or  eleven  years 
before  the  existence  of  the  intrusion  act. 

In  the  course  of  a  short  time  after  the  repeal  of  the  intrusion  act, 
the  law  suspending  the  operation  of  the  statute  of  limitation  in  this 
section  of  the  commonwealth,  was  also  repealed.  This  was  the 
last  and  only  act  remaining  upon  the  statute  book,  to  the  prejudice 
of  the^  Connecticut  settlers.  So  that  if  Matthewson  had  not  ever 
settled  upon  these  lands,  and  *leased  them  to  Satterlee,  long  r^qoo 
prior  to  these  enactments,  framed  for  the  purpose  of  prevent-  '- 
ing  any  more  intrusion  from  the  settlers  of  New  England;  yet,  their 
total  and  unqualified  repeal,  afterwards,  would  have  been  sufficient 
to  entitle  him  to  the  benefits  of  all  the  laws  to  which  other  persons 
settling  in  Pennsylvania  were  entitled.  Under  this  view  of  the 
facts  connected  with  this  case,  we  have  but  one  mode  left  for  ac- 
counting for  the  decision  of  the  Supreme  Court  of  Pennsylvania, 
and  that  is  the  one  heretofore  adverted  to;  by  supposing  that  the 
repeal  of/ "the  intrusion  act,''  as  well  as  "the  act  suspending  the 
operation  of  the  limitation,  act,"  had  not  reached  them.  Certainly 
their  repeal  is  not  to  be  collected  either  from  the  argument  or  opi- 
nion of  the  Court,  in  the  case  of  Satterlee  vs.  Matthewson,  13  Ser- 
geant &  Rawle.  It  being  therefore,  evidently,  an  oversight  on  the 
part  of  the  Court,  we  contend,  that  the  act  of  the  8th  of  April, 
1826,  l^ecame  necessary  to  efifectuate  justice  between  the  parties, 
and  to  declare  what  was  really  the  law  at  the  time  the  erroneous 
decision  of  the  Court  was  pronounced.  We  therefore,  maintain  the 
position,  that  the  act  of  the  8th  of  April  is  constitutional. 

Indeed  it  is  nothing  niore  than  a  declaratory  or  explanatory  act 
It  was  but  a  re-enactment  of  what  was  understood  in  that  part  of 
the  state  to  have  been  the  law  from  the  year  1785  down  to  1813, 
and  certainly  ever  since  the  repeal  of  the  acts  of  restriction.  Sure- 
ly, an  undisturbed  practice  for  twenty-eight  or  thirty  years,  during 
which  period  no  tenant  in  the  situation  of  Satterlee  had  brought  a 
case  of  the  kind  into  a  Court  of  law,  ought  alone  to  settle  this  ques- 
tion in  favour  of  .Matthewson;  and  to  have  satisfied  the  Supreme 
Court  of  Pennsylvania  that  the  title  of  the  landlord,  obtained  prior 
to  the  intrusion  act,  could.not  be  contested  by  his  tenant. 
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But  Satterlee  became  the  tenant  of  Matthewson  prior  to  the  act 
of  iutrusion ;  and  when  the  law  was  passed,  exempting  Matthew* 
son  from  the  effects  of  the  intrusion  act,  Satterlee  was  his  tenant. 

By  referring  to  the  act  of  the  8th  of  April,  it  will  be  found,  that 
i^nQA-i  its  provisions  art  to  apply  to  the  "trial  of  any  cause  *lheii 
^  pending,  or  hereafter  to  be  brought ;"  and  it  is  alleged,  that 
its  application  to  a  cause  in  Court,  proves  it  to  be  unconstitutional ; 
and  that  it  wears  none  of  the  features  of  an  explanatory  act.  It 
is  not  necessary  to  call  an  act  in  its  title  an  explanatory  act,  to 
make  it  so.  If  in  its  design  and  effects  it  is  explanatory,  that  is 
sufficient.  If  the  law  of  the  8th  of  April  had  not  applied  to  the 
cause  in  Court  it  would  not  have  remedied  the  evil.  This  was  the 
only  cause  of  the  kind  that  had  ever  been  decided,  and  the  legis- 
lature being  satisfied  that  the  Court  had  misapprehended  the  mean- 
ing of  the  law,  passed  this  act  by  w;ay  of  explanation. 

Again,  it  has  been  suggested  that  this  act  violates  the  obligation 
of  a  contract,  and  affects  vested  rights ;  because  it  "  does  away  the 
force  of  the  law,  as  decided  by  the  Supreme  Court  inthis  case." 

In  15  Sergeant  &  Rawle,  our  present  (iase,  the  Court  say  that  the 
case  of  Overton  vs.  Tracy,  reported  in  14  Sergeant  &  Rawle,  vir- 
tually overrules  the  decision  in  13  Sergeant  &  Rawle  of  Satterlee 
and  Matthewson,  which  decides  that  a  tenant  may  resist  the  title 
of  his  Connecticut  landlord.  So  far  therefore  as  the  judgment  of 
the  Supreme  Court  has  decided  the  law,  it  is  in  our  favour.  For  it 
appears,  that  in  the  very  next  volume  of  reports,  a  case  is  decided 
virtually  revoking  the  former  decision.  They  had  no  vested  rights 
under  the  first  judgment  of  the  Court,  as  it  was  an  erroneous  one. 
This  question  would  have  never  reached  this  Court,  nor  would  we 
have  heard  of  the  infringement  of  vested  rights,  if  the  Supreme 
Court  had  not  given  an  incorrect  opinion  in  the  first  instance. 

But  l|et  tis  look  at  the  law,  as  it  stood  between  Satterlee  and 
Matthewson.  Matthewson  leased  the  property  in  question  to  Sat- 
terlee. It  was  also  agreed  that  either  of  the  parties  might  put  an 
end  to  the  tenancy  at  the  end  of  one  year.  All  this  took  place 
when  there  was  no  act  in  existence  against  Connecticut  settlefs'in 
Pennsylvania ;  on  the  contrary,  many  of  the  New  England  men 
had  gallantly  defended  the  northern  borders  of  the  state,,  where 
this  land  is  located,  from  Indian  barbarities,  and  many  of-  them  lost 
their  lives  there. 

*3951  *Under  such  circumstances,  no  one  could  imagine  that  the 
^  men,  who  thus  exposed  their  all  in  defence  of  their  settle- 
ments, could  be  driven  from  them  afterwards  by  honest  or  upright 
legislation.  Hence  we  find  the  assembly  of  Pennsylvania,  in  1784, 
passed  an  act  for  restoring  possessions  frojn  which  the  Connecticut 
settlers  had  been  removed.'  7  Smith,  531.  And  when  they  enacted 
the  law  to  prevent  intrusion  from  new  emigrants,  they  cautiously 
and  with  a  just  regard  for  good  faith,  declare,  that  their  enactments 
shall  hot  apply  to.  those  who  resided  there  before  the  passage  of  the 
law.  Both  Matthewson  and  Satterlee  had  been  there  from  teh  to 
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twelve  years  before' the  act  adverted  to  had  been  passed.  By  ex- 
cluding the  prior  settlers  and  defenders  of  the  state  from  the  opera- 
tion of  the  intrusion  act,  they  virtually  passed  a  law  preventing  them 
from  disturbance  in  their  possession.  And  as  such^  they  were  en- 
titled to  all  the  benefits  of  the  law  of  the  state.  During  this  time 
of  peace  and  quiet,  the  lease  was  made ;  and  all  the  inhabitants  of 
Pennsylvania  were  subject  to  the  same  laws.  At  that  time  the 
tenant  coul4  not  resist  the  title  of  his  landlord.  He  was  bound  to 
deliver  up  possession,  if  he  claimed  through  or  by  an  outstanding 
title.  We  hesitate,  therefore,  not^o  s^y,  that  the  act  of  the  legisla- 
ture of  the  8th  of  April,  1826,  violated  no  contract;  but  on  the  con- 
trary it  prevented  injustice  by  sustaining  a  contract,  made  upon  the 
purest  principles  of  good  faith. 

Mr.  Peters,  for  the  defendant,  contended  that  there  is  nothing  in 
the  record  to  show  upon  what  principles  vthe  Supreme  Court  of 
Pennsylvania  decided  the  case,  or  what  in  fact  was  the  decision  of 
the  Court.  The  facts  of  the  case  may  be  found  on  the  papers  which 
come  up  with  the  record,  but  there  is  no  certificate  by  the  clerk  that 
the  same  are  part  of  the  proceedings  of  the  cause.  The  certificate 
signed  by  the  clerk  affirms  nothing  more  than  the  docket  entries ; 
and  to  all  the  papers  in  the  case  theclerk'scertificatehasnoapplication. 

If  by  the  law  of  Pennsylvania,  a  judge  who  tries  a  cause  *is  r «  ^^^ 
bound  to  file  his  opinion,  and  the  same  when  filed  becomes  ^ 
a  part  of  the  record ;  the  law  enjoins  this  duty  only  when  the  judge 
'  is  so  required ;  and  there  does  not  appear  to  have  been  any  request 
in  this  case.  5  Smith,  197.  Neither  does  the  record  show  that  the 
paper,  which  purports  to  be  the  opinion  of  the  Court,  was  filed  by 
the  judge.  Its  language  would  authorize  the  assertion  that  it  had 
been  drawn  up  by  another.  Nor  do  the  exceptions  to  the  charge 
of  the  Court  of  Common  Pleaif,  which  Were  presented  before  the 
Supreme  Court,  exhibit  the  particular  matters  which  are  presented 
to  this  Court  as  ground  of  error  in  the  Court  of  Pennsylvania;  and 
if  this  Court  are  to  consider  these  exceptions  as  bringing  up  the 
whole  charge  of  the  judge  of  the  Court  of  Conunon  Pleas,  they 
will  have  to  decide  upon  the  relevancy  of  all  the  matter  in  the 
charge,  and  to  review  ihe  same ;  some  of  which  this  Court  are  not 
judicially  competent  to  ermine. 

Thus,  therefore,  as  the  charge  of  the  Court  is  not  legally  upon  the 
record,  and  there  is  no  exception  which  is  sustained  by  the  actual 
or  certified  record,  nothing  is  before  the  Court  in  the  form  of  assigned 
errors,  upon  which  they  can  form  an  dpinion.  Again,  unless  in  the 
form  of  instructions  to  the  jury,  the  opinion  or  charge  of  the  Court 
can  in  no  case  constitute  a  part  of  the  record. 

In  Williams  vs.  Norris,  12  Wheaton,  117,  this  point  was  explicitly 
decided  as  has  been  stated.  The  law  of  Tennessee,  like  that  of 
Pennsylvania,  requires  the  judges  to  file  their  opinions,  in  writing, 
among  the  papers  of  the  cause. 

We  do  not  deny  the  right  of  this  Court  to  decide  upon  the  consti- 
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tutionality  of  a  law  of  a  state,  where  the  question  is  faiily  and  re- 
gularly presented  for  determination,  according  to  the  provisions  of 
the  act  of  Congress,  and  the  settled  rules  of  this  €ourt ;  nor  that  an 
act  of  a  state  is  unconstitutional  if  it  impairs  the  obligation  of  a 
contract ;  nor  that  the  grant  of  titles  to  lands  by  a  state,  is  a  contract 
within  the  meaning;  of  the  constitutional  provision. 

All  the  principles  claimed  by  the  counsel  for  the  plaintiff  in  error 
upon  these  points,  are  therefore  entirely  conceded. 
*3971      ^^  admitting  all  these  principles,  it  is  submitted,  that  *this 
•'is  not  such  a  case  as  comes  within  them,  or  as  this  Court  can 
judicially  notice. 

To  constitute  such  a  case,  it  nuist  appear  from  the  record  that 
the  Constitutionality  of  the  law  of  the  state  has  been  drawn  in 
question,  and  that  the  decision  of  the  Court  was  in  favour  of  its  va* 
lidity.    Majtin  vs.  Hunter's  lessee,  1  Wheaton,  304.  323.  352. 

The  judgment  of  the  state  Goutt,  to  be  reviewed  in  this  Court, 
must  not  only  appear  to  have  been  on  the  validity  of  the  legislative 
act ;  but  it  must  also  appear  that  the  judgment  of  this  Court  was 
upon  no  other  point.  If  on  the  record  it  appears  that  the  Court  of 
this  state  may  have  decided  upon  the  rights  of  the  parties  before 
them, 'Without  'deciding  upon  the  constitutional  question,  and  it  is 
not  expressly  shown  that  the  judgment  was  upon  the  constitution* 
ality  of  the  law  alone,  this  Court  will  not  take  jurisdiction. 

This  is  in  precise  harmony  with  all  the*  principles  which  have  go- 
verned this  Court,  and  the  course  of  its  proceedings.  It  always  re- 
spects the  decisions  of  state  Courts  upon  the  laws  of  the  state,  and 
reluctantly  interferes  ^th  them. 

This  record  presents  a  case  in  which  the  judgment  of  the  Court 
may  have  been  upon  a  question  in  which  the  constitutionality  of 
the  law  of  Pennsylvania,  of  the  8th  of  April,  1826,  was  not  in- 
volved. 

Two  exceptions  were  made  to  the  charge  of  the  Court  of  Brad- 
ford county,  before  the  Supreme  Court. 

1.  That,  by  the  law  of  Pennsylvania,  the  plaintiff's  testator  could 
lease  the  land,  and  that  the  rights  of  landlord  extended  to  him. 

2.  That  the  act  of  the  8th  of  April,  1826,  gives  a  right  of  reco- 
very, and  does  away  the  force  of  the  law,  as  declared  by  the  Su- 
preme Court.  ^ 

Under  the  first  proposition,  the  inquiry  was,  what  was  the  law 
of  Pennsylvania  in  relation  to  these  parties  ?  They  were  landlord 
and  tenant,  and  unless  there  was  a  special  law  exempting  them 
from  the  obligations  of  this  relation,  all  the  rights  of  landlord  did 
apply  to  the  defendant  in  ejectment  The  Supreme  Court  of  Penn- 
sylvania had  said,  in  1825,  that  this  law  did  not  apply.  Thi)§  was 
*3981  ^^^  question  for  the  ^determination  of  the  Supreme  Court  in 
^  the  present  case,  and  they  decided  that  the  former  decision 
of  the  same  CoUrt  was  erroneous. 

Had  they  not  a  right  to  overrule  the  former  decision  of  the 
Court  ?  This  will  not  be  denied.  That  this  was  the  fact,  and  thai 
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the  Court  so*  overruled  the  former  decision,  is  manifest  from  the  opi- 
nion of  the  Court. 

Thus  it  is  manifest,  that  the  opinion  of  the  Supreme  Court,  in  the 
case  before  this  Court,  was,  that  by  the  laws  of  Pennsylvania,  the 

f)laintiff 's  testator  could  lease  the  land,  and  that  the  rights  of  land- 
ord  did  extend  to  him* 

Upon  this  principle  the  judgment  of  the  Courf  could  have  been, 
and  was  in  favour  of  the  defendant  in  error ;  without  touching  the 
question  of  the  validity  of  the  law  of  the  8th  of  Aprils  1826.  And 
this  decision  was  in  conformity  with  all  the  principles  which  had 
governed  the  legislature  of  j^ennsylvania,  in  relation  to  the  Con« 
necticut  claimants. 

At  no  period  did  the  legislature  deny  to  those  claimants  the  be- 
nefits of  all  the  principles  of  huw,  except  when  the  preservation  of 
her  own  rights,  and  the  performance  of  her  own  contracts  made 
it  absolutely  necessary :  and  the  moment  tliat  necessity  ceased,  she 
released  her  restrictions,  and  at  length  entirely  removed  them. 

The  Connecticut  settlers  had  always  been  indulgently  considered 
by  the  legislature,  until  after  the  decision  of  the  case  of  Vanhorn's 
lessee  vs.  Dorance,  in  1795,  2  DalL  304. 

The  decree  of  Trenton,  in  1783,  had  settled  the.  jurisdiction  over 
the  land  to  be  in  Pennsylvania ;  but  until  1795,  it  was  not  judi- 
cially settled  that  the  right  of  soil  was  in  Pennsylvania,  and  that  the 
Connecticut  grants.were  void.  After  the  decree  of  Trenton,  violent 
measures  were  resorted  to  by  the  Pennsylvania  claimants  to  oust 
the  Connecticut  settlers.. 

In  1784  the  legislature  of  the  state  passed  an  act  to  stay  and 
prevent  these  proceedings.  It  was  at  this  period  that  Matthewson 
settled  on  the  land,  under  a  Connecticut  title,  but  never  asserting  it 
under  a  Pennsylvania  title.  In  1784,  an  act  offering  general  am- 
nesty to  all  those  who,  as  Connecticut  claimants,  had  violated  the 
peace  of  the  state.  In  1787,  *an  act  was  passed  confirming  rmoQa 
certain  Connecticut  claims,  which  act  was  suspended  in  1788,  '- 
and  repealed  in  1790. 

The  title  of  Pennsylvania  to  the  soil  being  fully  established  by 
the  decision  of  the  Court  in  1795,  Vanhom  vs.  Dorance,  the  state 
of  Pennsylvania  then  passed  the  intrusion  act,  referred  to  by  the 
plaintiff's  counsel. 

This  law  was  not  retrospective.  It  appUed  only  to  settlers  after 
its. date.  It  continued  in  force  until  January,  1814,  when  it  was  re- 
pealed.   6  Smith,  122. 

In  1813  the  legislature  repealed  the  law  which*  had  suspended 
the  operation  of  the  aa  of  limitations,  6  Smith,  61 ;  and  thus,  those 
who  came  in  under  Connecticut  claims  were  restored  to  all  the 
rights  of  citizens  of  the  state,  and  to  the  enjoyment  of  all  the 
laws  of  the  state.  Well,  therefore,  might  the  Court  in  this  case  re- 
probate the  decision  before  given,  which  was  against  all  the  spirit 
of  legislation  so  emphatically  declared  by  the  state ;  and  say  that  it 
was  not  law. 
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That  Court  in  the  following  term,  June,  1826,  had  therefore  over- 
ruled their  former  decision.  Tracy  vs.  Overton,  14  Serg.  &  Rawle, 
311.  In  that  case  it  was  held,  that  an  improvement  made  under  a 
Connecticut  title  was  an  object  of  purchase,  and  they  affirmed  the 
obligation  of  the  mortgagor  who  had  made  the  purchase. 

These  views  show  conclusively  that  the  Court  thought  the  Su- 
preme Court,  in  1825,  was  mistaken ;  and  that  the  law,  was  not  as 
they  declared  it. 

.Until  the  decision  of  the  Supreme  Court  of  Pennsylvania  is  over- 
ruled, it  will  be  respected  by  this  Court.  This  is  conclusive  to  the 
case. 

2d  point.  The  counsel  for  the  plaintiff  in  error  say,  that  the  Su- 
preme Court  of  Pennsylvania  have  violated  the  Constitution  of  the 
United  States,  because  they  have  decided  that  the  act  of  the  8th  of 
April,  1826,  gives  a  right  of  recovery,  and  does  away  the  force  of 
the  law,  as  declared  by  the  Supreme  Court 

It  is  nowhere  found  on  the  record  that  the  Court  have  said  so. 
.  All  that  the  record  contains  is,  that  five  errors  in  the  charge  of 
400*1  ^^®  Court  of  Bradford  county  were  assigned,  and  *that  the 
-J  Court  gave  judgment  for  the  defendant  in  that  Court,  he  be- 
ing the  plaintiff  below. 

The  language  of  the  exception  is  such  as  deserves  notice.  The 
Court  are  said  to  have  declared  that  the  act  of  assembly  does  away 
the  force  of  the  law,  as  declared  by  the  Supreme  Court ;  not  that  the 
act  of  Assembly  does  away  the  law  of  the  land.  This  is  saying, 
that  the  act  of  1826  was,  as  in  truth  it  was,  a  declaratory  act.  There 
can  be  no  doubt  of  the  right  of  a  legislature  to  pass  a  declaratory 
act 

A  reference  to  the  opinion  of  the  Court  will  show  that  this  was 
their  decision. 

The  act  of  1826  is  said  to  be  unconstitutional;  because  it  impaired 
a  contract :  but  what  is  the  contract  which  the  counsel  a^ert  to  be 
impaired?  ^ 

The  right  which  settlers  had  to  the  possession  of  the  land,  under 
the  title  obtained  in  1812,  by  purchase  from  Wharton,  is  said  to  be 
affected,  and  the  contract  under  the  patent  for  the  state  is  said  to  be 
impaired.  Look  at  the  situation  of  the  parties.  They  both  settled 
in  1784  or  1785,  under  Connecticut  title.  If  neither  could  acquire 
any  legal  possession  under  that  title,  they  stood  in  the  same  situa- 
tion up  to  the. 10th  of  January,  1812,  when  Elizabeth  Matthewson 
took  out  a  warrant  for  the  land,  and  obtained  a  patent  on  the  19th 
of  February,  1813. 

If  the  warrant  and  survey  under  the  state  of  Pennsylvania,  car- 
ries with  it  a  contract,  for  possession,  E.  Matthewson  was  to  have 
the  benefit  of  that  contract ;  and  the  possession  of  Satterlee  being 
an  illegal  one,  she  must  be  deemed  to  be  in  possession. 

After  this,  or  after  the  warrant  to  Matthewson,  Satterlee  bought 
of  Wharton  a  title,  derived  frpm  the  commonwealth  ty  patent,  in 
J  781,  and  which  had  lain  dormant  from  that  time,  thirty-one  years. 
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He  now  says  that  the  law  of  Pennsylvania,  of  the  8th  of  April, 
182G,  has  divested  him  of  his  possession.  This  possession  was  not 
a  possession  which  was  lawful 

The  possession  upon  which  the  act  of  assembly  operated,  was 
one  which  the  party  could  not  avail  himself  of  in  a  Court  of  Penn- 
sylvania; the  act  of  assembly,  therefore,  in  giving  *to  the  r»jni 
heirs  of  Matthewson  the  rights  of  landlord,  impaired  no  ^ 
part  of  the  contract  of  the  state  under  Wharton's  patent  It  only 
took  away  a  disability,  if  any  existed,  as  between  two  persons  who 
held  under  the  Connecticut  possession. 

That  act  left  all  the  rights  derived  under  Wharton's  patent  un- 
impaired. 

Ejectment  might  have  been  brought,  and  may  now  be  brought. 
And  unless  the  act  of  1813  is  retrospective,  which  it  cannot  be, 
there  is  no  possession  to  bar  a  recovery. 

This  view  puts  the  case  out  of  all  the  perils  it  would  stand  in,  if 
the  law  interfered  with  the  rights  of  Satterlee  under  the  state.  It  is 
earnestly  presented  to  the  consideration  of  the  Court,  that  the.  act  of 
assembly  which  is  said  to  be  unconstitutional  by  impairing  a  con>- 
tract,  has  no  such  dperation.  It  leaves  the  contract  of  the  state  un- 
der the  patent  to  Wharton  untouched,  and  the  plaintiff  in  error  to 
the  assertion  of  all  his  rights  derived  under  it.  It  does  no  more  than 
declare  that  the  contract  between  the  plaintiff  and  defendant,  as 
landlord  and  tenant,  shall  operate  upon  them,  and  thus  it  af^rms, 
instead  of  impairing  the  obligation  of  a  contract 

From  these  views  h  is  claimed  : 

1.  That  the  record  does  not  exhibit  a  case  for  the  consideration 
of  this  Court. 

2.  The  decisionof  the  Court  of  Pennsylvania  was  upon  the  gene- 
ral law  of  the  land,  and  not  on  the  act  of  assembly. 

3.  The  act  of  the  8th  of  April,  1826,  was  a  constitutional  law, 
and  did  not  impair,  but  affirmed  a  contract  which  was  lawful ;  and 
has  been  since  declared  to  have  been  so,  by  the  highest  judicial  au- 
thority of  the  state. 

» 

Mr.  Sergeant,  in  reply. 

1.  As  to  the  jurisdiction  of  the  Court  to  entertain  a  writ  of  error 
in  this  case  under  the  twenty-fifth  section  of  the  judiciary  act. — It 
appears  that,  in  the  Court  of  common  pleas,  the  act  of  the  8th  of 
April,  1806,  was  relied  upon  by  the  plaintiff  below.  The  Court 
charged  the  jury  that  it  was  a  binding  act.  To  this  charge  the  de- 
fendant excepted,  and  tlie  judge  signed  and  sealed  the  bill  of  excep- 
tions. Was  this  error  ?  *If  it  was,  the  Court  above,  by  affirm-  r^^^o 
ing  the  judgment,  adopted  the  error,  and  affirmed  the  consti-  '- 
tutionality  of  the  law.  That  it  was  material  to  the  decision  cannot 
be  doubted,  but  the  proof  of  its  materiality  does  not  lie  upon  the  plain- 
tiff. The  rule  upon  this  subject  is  laid  down  with  great  precision  in 
Ctting  vs.  Bank  of  the  United  States,  1 1  Wheat  59.  f'  But  if  he  (the 
judge)  proceed  to  state  ti^e  law,"  (though  not  bound  to  do  it,)  <<  and 
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State  it  erroneously,  hi»  opinion  ought  to  be  revised,and  if  it  can  have 
had  any  influence  on  the  jury,  their  verdict  ought  to  be  set  aside." 
It  is  necessary,  therefore,  for  those  who  allege  that  an  erroneous  opi- 
nion of  a  judge  in  his  charge  to  a  jury,  is  not  examinable  in  error, 
to  show  that  it  could  not  have  had  any  influence  on  the' jury. 

But  it  is  manifest  that  the  opinion  expressed  in  the  Court  of  Com- 
mon Pleas,  that  the  act  of  assembly  was  a  binding  act,  had  a  deci- 
sive influence  on  the  issue  of  the  cause.  It  cut  off  all  defence,  by 
making  the  defendant  tenant  of  the  plaintiff.  It  was  so  considered 
by  Court  and  counsel^  and  it  was  jhe  very  ground  of  reversal  of 
the  previous  judgment.     13  ^ierg.  &  Rawle,  133. 

The  exceptionable  opinion  thus  expressed,  siifficiently  appears. 
It  was  filed  of  record,  which  in  Pennsylvania  is  sufficient  to  subject 
it  to  revision  in  the  superior  Court.  Downing  vs.  Baldwin,  1  Serg. 
&  Rawle,  298.  It  is  set  out,  (oo,  in  a  bill  of  exceptions  signed  and 
sealed  by  the  judge.  The  Supreme  Caurt,  therefore,  could  not  avoid 
passing  upon  it.  They  did  pass  upon  it ;  and  thus  it  became  a  final 
decision  of  the  ^'  highest  Court''  ia  tbe  state,  to  which  a  writ  of  error 
lies  from  this  Court. 

Does  it  sufficiently  appear  that  the  Constitution  of  the  United 
States  came  in  question  ?  This  is  the  only  remaining  inquiry  under 
this  head,  and  it  is  settled  by  decisions  heretofore  made.-  It  is  not 
necessary,  to  found  the  jurisdiction,  that  it  should  appear  that  the 
Constitution,  at  an  act' of  Congress,  or  a  treaty,  was  insisted  upon. 
It  is  sufficient,  if  it  be  seeto  that  either  of  them  was  applicable  to  the 
case.  Miller  vs.  Nichols,  4  Wheat  311.  Williams  vs.  Norris,  12 
*40<}1  ^^^^^  ^2^*  Hickey  vs.  Starkie,  i  Peters,  98.  But  it  is  *very 
^  apparent  that  the  unconstitutionality  of  the  act  was  insisted 
upon  in  both  Courts.  The  charge 'was  excepted  to  in  the  Common 
Pleas,  on  the  ground  that  it  stated  the  act  to  be  binding.  In  the 
Supreme  Court,  it  was  evidently  presented  in  the  first  and  second 
errors  assigned  It  appears,  also,  that  the  suit  was  brought  in  1817, 
so  that  tbe  act  passed  after  the  commencement  of  the  action ;  and  it 
further  appears  from  the  charge,  what  the  former  decision  had  been 
upon  the  same  alleged  lease,  before  the  act  was  passed.  The  judge 
decided  (and  the  Supreme  Court  of  Pennsylvania  affirmed  the  de- 
cision) that  the  Court  and  jury  were  bound  by  the  act.  If  it  was 
unconstitutional,  it  was  no  law,.and  they  were  not  bound  by  it.  He 
therefore  decided  that  it  was  not  unconstitutional.  The  question  is 
thus  directly  brought  before  this  Court,  and  it  is  the  only  question 
in,  the  record  which  is  examinable  here. 

2.  Is  this  act  then  a  constitutional  act,  consistent  with  the  Consti- 
tution of  the  United  States  ?  Before  the  act  passed,  there  was  no 
subsisting  tease  between  the  parties.^  The  act  created  one.  Satter- 
lee  vs.  Matthewson,  13  Serg.  &  Rawle,  133.  It  was  impossible  that 
any  valid  lease  could  be  derived  from,  or  founded  upon  a  Connecti- 
cut title.  That  title  was  from  the  beginning  adverse  to  the  sove- 
reignty of  Pennsylvania,  was  maintained  by  force,  was  treated  by 
the  laws  of  Pennsylvania  as  hostile^  and  its  assertion  as  criminaL 
304 


JANUARY  TERM,  18J9.  403 

[Satteriee  w.  Matthewson.] 

For  proof  of  this  position,  he  referred  to  the  history  of  the  contro- 
versy, the  decree  of  Trenton  which  settled  the  right,  and  the  various 
laws  of  Pennsylvania  which  prohibited,  under  severe  penalties, 
every  form  of  Connecticut  title,  of  derivation  from  it,  or  possession 
under  it.  He  referred  also  to  judicial  decisions,  to  show  that  every 
contract  growing  out  of  it  was  void,  and  especially  to  Mitchell  vs. 
Smith,  1  Binn.  110,  and  the  preamble  of  the  act  of  1802,  3  Smith, 
525.  The  period  of  settlement  or  claim  under  that  title  made  no 
diflference.  The  act  of  1795,  it  was  true,  gave  peculiar  powers,  in 
certain  cases,  to  punish  and  remove  certain  intruders.  But  all  were 
intruders,  not  upon  private  right  merely,  but  upon  the  state  sove- 
reignty, who  came  in  or  *continued,  upon  pretence  of  Con-  r^^^a 
necticut  right ;  and  as  such  they  were  public  disturbers,  ob-  *- 
noxious  to  public  chastisement.  So  they  were  always  considered, 
both  in  the  legislation  and  in  the  judicial  decisions  of  Pennsylvania. 
Overton  vs.  Tracy,  14  Serg.  &  Rawle,  311,  was  not  to  the  contrary. 
It  only  decided  that  it  Was  not  unlawful  and  criminal  for  the  owner 
of  a  Pennsylvania  title  voluntarily  to  pay  a  Connecticut  settler  for 
his  improvements.  That  case  admits  ttiat  it  would  be  unlawful  to 
buy  the  title. 

Independently  then  of  the  act  in  question,  there  could  be  no  rela- 
tion of  landlord  and  tenant,  because  there  could  foe  no  valid  lease. 
The  act  creates  the  relation  in  a  pending  suit.  It  was  a  law  to  alter 
the  rights  of  property  between  individuals  without  their  consent,  so 
as  to  give  to' one  a  right  to  recover  from  the  other  which  he  had  not 
before.  It  works  th&  result,  by  making  a  new  rule  to  govern  be- 
tween the  parties,  so  that  A  shall  be  enabled  by  means  of  it  to  re- 
cover the  property  of  B.  In  other  words,  it  enables  A  to  turn  B 
out  of  the  possession  of  his  freehold.  This  is  precisely  equivalent 
to  a  law  declaring  that  A  shall  have  B's  property  without  his  <;on- 
sent  Such  a  law,  penned  in  plain  terms,  would  excite  universal 
abhorrence  in  every  one  who  has  the  least  feeling  of  respect  for  in- 
dividual rights.  It  is  not  the  less  dangerous  and  objectionable  for 
being  more  indirectly  accomplished. 

1  This  act  does  not  profess  to  be  declaratory.  If  it  did,  it  would 
3till  be  objectionable.  To  expound  laws  is  a  judicial,  and  not  a 
legislative  function.  Ogden  vs.  Blackledge,  2  Cranch,  277.  But, 
admitting  the  law  to  be  as  it  had  been  laid  down  by  the  Supreme 
Court,  it  clianges  the  law,  as  to  existing  cases,  so  as  to  divest  vested 
rights.  To  do  this  it  makes  that  rightful  and  valid  which  before 
was  wrongful  and  void.  It  creates  a  lease  where  none  before  ex- 
isted. It  makes  one  a  landlord  and  the  other  a  tenant,  creating  for 
each  the  capacities  and  disabilities  belonging  to  that  character.  It 
carries  this  back  for  thirty-five  years.  It  thus  makes  A's  possession 
the  possession  of  B,  and  introduces  the  statute  of  limitations  as  a 
bar.  Thus  it  creates  lease,  *  tenancy,  possession,  bar,  and  r*^^. 
completely  changes  the  whole  case.  The  effect  is  precisely  ^ 
this,  that  Satteriee  shall  have  no  defence  in  the  pending  -suit. 

This  cannot  be  called  judicial  legislation.    It  is  neither  judgment 
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nor  legislation,  but  more.  Neither  does  it  merely  exercise  appellate 
power.  It  makes  a' case  for  a  party  to  insure  a  recovery  in  an  ex- 
isting case.  It  is  an  exercise  of  power,neither  legislative,  executive, 
nor  judicial,  but  arbitrary,-  The  intention  of  the  legislature  is  not 
material.  The  time  when  this  act  was  passed,  a  few  days  before 
the  end  of  the  session,  warrants  a  belief  that  it  was  not  much  con- 
sidered. But,  though  the  legislature  did  not  so  intend,  it  was  clearly 
devised  for  this  very  case.  The  haste  with  which  it  was  carried  to 
the  Common  Pleas  of  Bradford  .county,  immediately  after  it  was 
passed,  knd  before  the  laws  of  the  session  could  bave  I)een  published^ 
is  proof  of  its  design.  It  was  meant  for  tfiis  case* 
Is  such  an  act  constitutional? 

1.  It  is  a  violation  of  contract.  In  1781  the  state  sold  the  land 
to  Mr.  Wharton,  who  paid  for  at;  and  grandad  him  by  patent  an 
estate  in  fee 'simple.  In  1812  he  sold  to  John  F»  Satterlee^  who 
auoceeded  to  all  his  rights.  Thus  Satterlee  held  by  contract  of 
the  6tate  who  sold  the.  laifd.  Could  the  state  resume  the  grant? 
No.  Fletcher  vs.  Peck,  6  Cranch,  57.  131.  If  tbe  state  could  not 
resume  the  grant,  could  she  grant  it  to  another?  That  would,  in 
fact,  be  a  resumption ;  for  she  could  not  grant  without  assuming  the 
dominion  over  the  land.  Such  a  proceeding  is  entirely  indefensible 
and  is  used  as  the  strongest  illustration  of  what  rightful  legislation 
cannot  accomplish,  by  Justice  Patterson  in  Vanhorne  vs.  Dorrance, 
2  Dall.  304,  and  Justice  Chase  in  Calder  v^.  BuU,  3  Dall.  356. 

Can  the  state,  the^,  rightfully  resume  any  p9.rt  of  the  dominion 
over  the  land  ?  The  answer  is  implied  in  the  universality  of  the 
former  proposition.  She  has  parted  with  the  whole.  To  resume  a 
part  violates  the  contract  of  sale  us  much  as  to  resume  the  whole. 
Can  the  state  grant  any  part  of  it  ?  Certainty  not.  Can  she,  by  her 
mere  authority,  impose  upon  it  any  encumbrance?  subject  it  to 
*4061  "^^^^^8^>  *judgment  or  lease?  Can  the  state  alter  the  re- 
^  lation  of  the  owner  to  his  property,  or  make  him  less  than 
an  owner,  or  less  than  a  tenant  in  fee  simple?  Can  she,  directly 
or  indirectly,  deprive  him  of  his  title,  his  possession,  or  right  of  pos- 
session ?  Either  is  inconsistent  with  the  grant,  and  a  violation 
of  the  contract.  These  deductions  are  all  legitimately  and  un- 
avoidably made  from  the  first  priaciple.  Now  this  act  of  assem- 
bly does  take  from  the  owner  his  possession,  and  right  of  his  pos- 
session, and  transfers  them  to  another.  It,  therefore,  violates  the 
contract  and  transcends  the  just  powers  of  legislation.  If  this  can 
be  done,  what  limit  shall  be  assigned  to  tlie  power  ?  The  truth  is, 
that  the  act  gives  Matthewson  a  title.  That  is  its  effect.  It  takes 
away  the  right  of  Satterlee.  It  is  the  same  exercise  of  power  as  to 
declare  that  a  valid  lease  should  be  void,  or  a  younger  grant  better 
than  an  older, one. 

2.  It  is  retrospective  and  ex  post  facto.  There  are  three  provi- 
sions in  the  Constitution  which,  in  defining  the  limits  of  legislative 
power,  ought  to  be  taken  together: — The  guarantee  of  a  republican 
government,  in  the  fourth  section  of  the  fourth  article,  which  secures 
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the  distribution  of  legislative,  executive,  and  judicial  authority  ;  the 
prohibition  to  the  States  of  the  power  to  pass  bills  of  attainder,  ex 
post  facto  laws  and  laws  impairing  the  obligation  of  contracts,  in  the 
tenth  section  of  the  fifth  article;  and  tlit.fifth  amendment,  restricting 
the,  exercise  of  the  power  of  the  eminent  domain.  They  were  in- 
tended, together,  effectually  to  secpre  the  political  and  civil  rights 
of  the  citizen,  and  to  protect  from  legislative  encroachment  They 
ought  always  to  be  liberally  constnied  in  favour  of  the  rights  of  the 
citizen.  Opinion  of  Judge  Johnson,  12  Wheaton,  256.  These  pro- 
visions were  intended  t^  be^equal  and  invariable  in  their  operation, 
and  to  embrace-&ll  cases  of  unjust  legislation  affecting  the  property 
or  liberty  of  individuals.  Retrospective  laws  are  always  unjust,  and 
are  contrary  to  the  fundamental  principles  of  our  social  con^)act 
In  these  clauses  offtie  Constitution,  regard  must  be  had  to  the  spirit* 
Suppose  a  law  wore  to  declare  a  valid  lease  void.  This  would  im- 
pair the  obligation  of  the  contract  between  the  parties.  Suppose  a 
law  to  declare  a  votd  *lease  valid,  f^reciscly  the  same  in-  r^itAQf 
justice  is  done.  •  Will  the  Constitution  be  satisfied  with  a  dis-  '- 
tinction  between  then^  when  there  is  no  difference  ?  The  spirit  of 
the  Constitution  abhors  iu  Private  property  cannot  be  taken,  even 
for  public  use,  without  full  compensation  and  process  of  law.  To 
affect  the  rights' of  property  in  any  other  way,  was  deemed  to  be 
beyond  the  power  of  legislation,  and  therefore  the  guard  is  applied 
to  the  taking  for  public  use.  The  other  parts  of  the  Constitution 
had  done  the  rest. 

Retrospective  laws,  violating  the  rights  of  property,  are  contrary 
to  the  contract  of  any  society  established  upon  a  republican  basis. 
They  not  only  impair,  they  break  it.  The  great  object  of  our  Con- 
stitution is  to  preserve  individual  right£r,not  to  destroy  them.  There 
is  no  power  in  the  government  but  what  is  given  for  this  end.  The 
freedom  of  the  citizen,  the  enjoyment  of  his  own  without  disturbance 
or  interference,  are  what  constitute  his  happiness )  and  in  a  go- 
vernment where  that  is  consulted,  constitute  his  rights.  They  are 
sacred,  and  ought  not  to  be  interfered  with. 

Mr.  Justice  Washington  delivered  the  opinion,  of  the  Court. 

This  is  a  writ  of  error  to  the  Supreme  Court  of  Pennsylvania. 
An  ejectment  was  commenced  by  the  defendant  in  error  in  the  Court 
of  Common  Pleas  against  Elisha,  Satteriee  "to  recover  the  land  iu 
controversy,  and  upon  the  motion  of  the  plaintiff  in  error,  he  was 
admitted  as  her  landlord,  a  defendant  to  the  suit.  The  plaintiff,  at 
the  trial,  set  up  a  title  under  a  warrant  dated  the  10th  of  January, 
1812,  founded  upon  an  improvement  in  the  year  1785,  which  it  was 
admitted  was  under  a  Connecticut  title,  and  a  patent  bearing  date 
the  19th  of  February,  1813. 

The  defendant  claimed  title  under  a  patent  issued  to  Wharton  in 
the  year  1781,  and  a  conveyance  by  him  to  John  F.  Satteriee  in 
April,  iai2.  It  was  contended  on  the  part  of  the  plaintiff,  that  ad- 
mitting the  defendant's  title  t6  be  the  oldest  and  best,  yet  he  was 
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Stopped  from  setting  it  up  ia  that  suit,  as  it  appeared  in  eyidence 

that  he  had  come  into  possession  as  tenant  to  the  plaintiff  some  time 

*4081  ^  ^^  y^^^  *1790.    The  Court  of  Common  Pleas  decided  in 

^  favour  of  the  plaintiff  upon  the  ground  just  stated,  and  judg- 

gment  was  accordingly  rendered  for  her.    Upon  a  writ  of  error  to  the 

^Supreme  Court  of  that  state,  that  Court  decided,  in  June,  1825,  13 

Serg.  &  Rawle,  133,  that  by  the  settled  law  of  Pennsylvania  the 

relation  of  landlord  and  tenant  could  not  subsist  under  a  Connecticut 

title  ;  upon  which  ground  the  judgment  was  reversed  and  a  venire 

iacias  de  novo  was  awarded. 

On  the  Sth  of  April,  1826,  and  before  the  second  trial  of  this  cause 
took,  place,  the  legislature  of  that  state  passed  a  law  in  substance  as 
follows,  viz.:  <<  that  the  relation  of  landlord  and  tenant  shall  exist, 
and  be  held  as  fully  and  effectually  between  Connecticut  settlers 
and  Pennsylvania  claimants,  as  between  other  citizens  of  this  com- 
monwealth, on  the  trial  of  any  cause  now  pending,  or  hereafter  to 
be  brought  within  this  commonwealth,  any  law  or  usage  to  the  con- 
trary notwithstanding.^' 

Upon  the  retrial  of  this  cause  in  the  inferior  Court  in  May,  1826, 
evidence  was  given  conducing  to  prove,  that  the  land  in  dispute 
wsts  purchased  of  Wharton  by  Elisha  Satterlee,  the  Father  of  Johu 
F.  Satterlee,  and  that  by  his  direction  the  conveyance  was  made  to 
the  son.  It  further  appeared  in  evidence,  that  the  son  brought  an 
ejectment  against  his  father  in  the  year  1813,  and  by  some  contri- 
vance between  those  parties,  alleged  by  the  plaintiff  helov^  to  be 
merely  colourable  and  fraudulent,  for  the  purpose  of  depriving  her 
of  her  possession,  obtained  a  judgment  and  execution  thereon,  under 
which  the  possession  was  delivered  to  the  plaintiff  in  that  suit,  who 
immediately  afterwards  leased  the  premises  to  the  father  for  two 
lives,  at  a  rent  of  one  dollar  per  annum.  The  fairness  of  the  trans- 
actions was  made  a  question  on  the  trial,  and  it  was  asserted  by  the 
plaintiff  that,  notwithstanding  the  eviction  of  Elisha  Satterlee  under 
the  above  proceedings,  he  still  continued  to  be  her  tenant 

The  judge,  after  noticing  in  his  charge  the  decision  of  the  Supreme 
Court  in  1825,  and  the  act  of  assembly  before  recited,  stated  to  the 
jury  the  general  principle  of  law,  which  prevents  a  tenant  from  con- 
*4091  ^^^^^^^8  ^he  title  of  his  *landlord  by  showing  it  to  be  defec- 
^  tive,  the  exception  to  that  principle  where  the  landlord  claims 
under  a  Connecticut  title,  as  laid  down  by  the  .above  decision,  and 
the  effect  of  the  act  of  assembly  upon  that  decision,  which  act  he 
pronounced  to  be  binding  on  the  Court.  He  therefore  concluded, 
and  so  charged  the  jury,  that  if  they  should  be  satisfied  from  the 
evidence  that  the  transactions  between  the  two  Satterlees  before 
mentioned,  were  bona  fide,  and  that  John  F.  Satterlee  was  the 
actual  purchaser  of  the  land,  then  the  defendants  might  set  up  the 
eviction  as  a  bar  to  the  plaintiff's  recovery  as  landlord.  But  that  if 
the  jury  should  be  satisfied  that  those  transactions  were  collusive, 
and  that  Elisha  Satterlee  was  in  fact  the  real  purchaser,  and  the 
name  of  his  son  inserted- in  the  deed  for  the  fraudulent  purpose  of 
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destroying  the  right  of  the  plaintiff  as  landlord ;  then  the  merely 
claiming  under  a  Connecticut  title  would  not  deprive  her  of  her 
right  to  recover  in  that  suit. 

To  this  chaise,  of  which  the  substance  only  has  been  stated,  an 
exception  was  taken,  and  the  whole  of  it  is  spread  upon  the  record. 
The  jury  found  a  verdict  for  the  plaintiff;  and  judgment  being  ren* 
dered  for  her,  the  cause  was  again  taken  to  the  Supreme  Court  by 
a  writ  of  error. 

The  only  question  which  occurs  in  this  cause,  which  it  is  com* 
petent  to  this  Court  to  decide  is,  whether  the  statute  of  Pennsylvania 
which  has  been  mentioned,  of  the  8th  of  April,  1826,  is  or  is  not 
objectionable,  on  the  ground  of  its  repugnancy  to  the. Constitution 
of  the  United  States  ?  But  before  this  inquiry  is  gone  into,  it  will 
be  proper  to  dispose  of  a  preliminary  objection  made  to  the  juris- 
diction of  this  Court,  upon  the  ground  thafthere  is  nothing  apparent 
on  this  record  to  raise  that  question,  or  otherwise  to  bring  this  case 
within  any  of  the  provisions  of  the  twenty-fifth  section  of  the  judi- 
ciary act  of  1789. 

Questions  of  this  nature  have  frequently  occurred  in  this  Court, 
and  have  given  occasion  for  a  critical  examination  of  the  above 
section,  which  has  resulted  in  the  adoption  of  certain  principles  of 
construction  applicable  to  it,  by  which  the  objection  now  to  be  con- 
sidered may,  without  much  difficulty,  be  decided.  2  Wheaton,  363. 
4  Wheaton,  311.  *12  Wheaton,  117.  One  of  thote  prin-  r^AiQ 
ciples  is,  that  if  it  sufficiently  appear  from  the  record  itself,  *- 
that  the  repu^ancy  of  a  statute  of  a  state  to  the  Constitution  of  the 
United  States  was  drawn  into  question,  or  that  that  question  was 
applicable  to  the  case,  this  Court  has  jurisdiction  of  the  cause  under 
the  section  of  the  act  referred  to ;  although  the  record  should  not, 
in  terms,  state  a  miscc^nstruction  of  the  Constitution  of  the  United 
States,  or  that  the  repugnancy  of  the  statute  of  the  state  to  any  part 
of  that  Constitution  was  drawn  into  question. 

Now  it  is  manifest  from  this  recon},  not  only  that  the  constitu- 
tionality of  the  statute  of  the  8th  of  April,  1826,  w,as  drawn  into 
question,  and  was  applicable  to  the  case,  but  that  it  was  so  applied 
by  the  judge,  and  formed  the  basis  of  his  opinion  to  the  jury,  that 
they  should  find  in  favour  of  the  plaintiff,  if  in  other  respects  she 
was  entitled  to  a  verdict.  It  Is  equally  manifest  that  the  right  of 
the  plaintiff  to  recover  in  that  action  depended  on  that  statute ;  the 
effect  of  which  was  to  change  the  law,  as  the  Supreme  Court  had 
decided  it  to  be  in  this  very  case  in  the  year  1825.     13  S.  &  R.  133. 

That  the  charge  of  the  judge  forms  a  part  of  this  record  is  un- 
questionable, ft  was  made  so  by  the  bill  of  exceptions,  and  would 
liave  been  so  without  it,  under  the  statute  of  the  24th  of  February^ 
1806,  of  that  state,  which  directs  that  in  all  cases  in  which  the  opi- 
nion of  the  Court  shall  be  delivered,  if  either  party  require  it,  it  is 
made  the  duty  of  the  judges  to  reduce  the  opinion,  with  their  rea- 
sons therefor,  to  writing,  and  to  file  the  same  of  record  in  the  cause. 
In  the  case  of  Downing  vs.  Baldwin,  1  Serg.  &  Rawle,  298,  it  was 
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decided  by  the  Supreme  Court  of  Pennsylvania,  that  the  opinion  so 
filed  becomes  part  of  the  record,  and  that  any  error  in  it  may  be 
taken  advantage  of  on  a  writ  of  error  without  a  bill  of  exceptions. 
It  will  be  sufficient  to  add  that  this  opinion  o{  the  Court  of  Com- 
mon Pleas  was^  upon  a  writ  of  error,  adopted  and  affirmed  by  the 
Supreme  Court;  and  it  is  the  judgment  of  that  Court  upon  the  point 
so  decided  by  the  inferior  Court,  and  not  the  reasoning  of  the  judges 
upon  it,  which  this  Court  is  now  called  upon  to  revise. 
*4 1 1 1  ^  come  now  to  the  main  question  in  this  cause.  Is  the  *act 

^  which  is  objected  to,  repugnant  to  any  provision  of  the  Con- 
stitution of  the  United  States  ?  It  is  alleged  to  be  so  by  the  counsel 
of  the  plaintiff  in  error,  for  a  variety  of  reasons ;  and  particularly, 
because  it  impairs  the  obligation  of  the  contract  between  the  state 
of  Pennsylvania  and  the  plaintiff,  whor  claims  title  under  her  grant 
to  Wharton,  as  well  as  of  the  contract  between  Satterlee  and  Mat- 
thewson ;  beoause  it  creates  a  contract  between  parties  where  none 

1)reviously  existed,  bv  rendering  that  a  binding  contract  which -the 
aw  of  t(ie  land  had  aeclared  to  be  invalid;  and  because  it  operates 
to  divest  and  destroy  the  vested  rights  of  the  plaintiff.  Another 
objection  relied  upon  is,  |hat  in.passing  the  act  in  question,  the  legis- 
lature exercised  those  functions  which  belong  exdusiveLy  to  the 
judicial  branch  of  the  government. 

Let  these  objections  be  considered.  The  grant  to  Wharton  be- 
stowed upon  him  a  fee  simple  estate  in  the  land  granted,  together 
with  all  the  rights  privileges,  and  advantages  which,  by  the  laws 
of  Pennsylvania,  that  instrument  might  legally  pass.  Were  any 
of  those  rights,  which  it  is  admitted  vested  in  his  vendee  or  alienee, 
disturbed,  or  impaired  by  the  act  under  consideration?  It  does  not 
appear  from  the  record,  or  even  from  the  reasoning  of  the  judges 
of  either  Court,  that  they  were  in  any  instance  denied,  or  even 
drawn  into  question.  '  Before  Satterlee  became  entitled  to  any  part 
of  the  land  in  dispute  imder  Wharton,  he  had  voluntarily  entered 
into  a  contract  with  Matthewson>  by  which  he  became  his  tenant, 
under  a  istipulation  that  either  of  the  parties  might  put  an  end  to  the 
tenancy  at  the  termination  of  any  one  year.  Under  this  new  con- 
tract, which,  if  it  was  ever  valid,  was  still  subsisting  and  in  full  force 
at  the  time  when  Satterlee  acquired  the  title  of  Wharton,  he  exposed 
himself  to  the  operation  of  a  certain  principle  of  the  common  law, 
which  estopped,  him  from  controverting  the  title  of  his  landlord,  by 
setting  up  a  better  title  to  the  land  in  himself,  or  one  outstanding  in 
some  third  person. 

It  is  true  that  the  Supreme  Court  of  the  state  decided,  in  the  year 
1825,  that  this  contract,  being  entered  into  with  a  person  claiming 
^4121  ^^^^^  ^  Connecticut  title,  was  void;  so  that  *the  principle  of 
^  law  which  has  been  mentioned  did  not  apply  to  it.  But  the 
legislature  afterwards  declared  by  the  act  under  examination,  that 
contracts  of  that  nature  were  valid,  and  that  the  relation  of  landlo'-d 
and  tenant  should  exist  and  be  held  effectual,  a^  well  in  contracts  of 
that  description,  as  in  those  between  other  citizens  of  die  state. 
SIO 


JANUARY  TERM,  18*9.  418 

[Satteilee  at.  MatthewBOD.] 

Now  this  law  may  be  censured,  as  it  has  been,  as  an  unwise  and 
unjust  exercise  of  legislative  power ;  as  retrospective  in  its  opera- 
lion  ;  as  the  exercise,  by  the  legislature,  pf  a  judicial  function ;  and 
as  creating  a  contract  between  parties  where  none  previously  ex- 
isted. All  this  may  be  admitted ;  but  the  question  which  we  are 
now  considering^  is,  does  it  impair  the  obligation  of  the  contract  be- 
tween the  state  and  Wharton,  or  his  alienee  ?  Both  thedecision  of  the 
Supreme  Court  in  1825,  and  this  act,  operate,  not  upon  that  contract 
but  upon  the  sul>sequent  contract  between  Satterlee  and  Matthewsoh^ 
No  question  arose,  or  was  decided,  to  dis](arage  the  title  of  Wharton, 
or  of  Satterlee  as  his  vendee.  So  far  from  it,  that  the  judge  stated 
in  his  charge  to  the  jury,  that  if  the  transactions  between  John  F. 
Satterlee  and  Elisha  Satterlee  were  fkir,  then  the  elder  title  of  the 
defendant  must  prevail,  and  he  would  be  entitled  to  a  verdict.    , 

We  are  then  to  inquire  whether  the  obligation  of  a  contract  be- 
tween Satterlee  and  Matthewson  was  impaired  by  this  statute? 
The  objections  urged  at  the  bar,  and  the  arguments  in  support  of 
them,  apply  to  that  contract,  if  to  either.  It  is  that  contract  which 
the  act  declared  to  be  valid,  in  opposition  to  thq  decision  of  the  Sii- 
preme  Court ;  and  admitting  the  correctness  of  that  decision,  it  is 
not  easy  to  perceive  how  a  law  which  gives  validity  to  a  void  con- 
tract,, can  be  said  to  impair  the  obligation  of  that  contract  Should 
a  statute  declare,  contrary  to  the  general  principles  of  law,  that 
contracts  founded  upon  an  illegal  or  immoral  consideration,  whether 
in  existence  at  the  time  of  passing  the  statute,  or  which  might  here- 
after be  entered  into,  shouldnevertheless  be  valid  and  binding  upon 
the  parties  ;  all  would  admit  the  retrospective  character  of  i^uch  an 
enactment,  and  that  the  effect  of  it  was  to  create  a  contract  between 
parties  *where  none  had  previously  existed. .  But  it  surely  r«4iQ 
cannot  be  contended,  that  to  create  a  contract,  and  to  destroy  ^ 
or  impair  one,  mean  the  same  thing. 

If  the  effect  of  the  statute  in.question  be  not  to  impair  the  obliga- 
tion of  either  of  those  contracts,  and  none  other  appear  upon  this 
record,  is  there  any  other"  part  of  the  Constitution  of  the  United 
States  to  which  it  is  repugnant  ?  It  is  said  to  be  retrospective.  Be 
it  so;  but  retrospective  laws  which  do  not  impair  the  obligation  of 
contracts,  or  partake  of  the  character  of  ex  post  facto  laws,  are  not 
condemned  or  forbidden  by  any  part  of  that  instrument. 

All  the  other  objections  which  have  been  made  to  this  statute 
admit  of  the  same  answer.  There  is  nothing  in  the  Constitution  of 
the  United  States  which  forbids  the  legislature  of  a  state  to  exercise 
judicial  functions.  The  case  of  Ogden  vs.  Blackledge  came  into 
this  Court  from  the  Circuit  Court  of  the  United  States,  and  not  from 
the  Supreme  Court  of  North  Carolina;  and  the  question,  whether 
the  act  of  1799,  which  partook  of  a  judicial  character,  was  repug- 
nant to  the  Constitution  of  the  United  States,  did  not  arise,  and  con- 
sequently was  not  decided.  It  may  safely  be  affirmed,  that  no  case 
has  ever  been  decided  iii  this  Coilrt,  upon  a  writ  of  error  to  a  state 
Court,  which  affi>rds  the  slightest  countenance  to  this  objection. 
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The  objection  however  which  was  most  pressed  upon  the  Court, 
and  relied  upon  by  the  counsel  fof  the  plaintiff  in  error,  was,  that 
the  effect  of  this  act  was  to  divest  rights  which  were  vested  by  law 
in  Satterlee.  There  is  certainly  no  part  of  the  Constitution  of  the 
United  States  which  applies  to  a  state  law  of  this  description;  noi 
are  we  aware  of  any  decision  of  this,  or  of  any  Circuit  Court,  which 
has  condemned  such  a  law  upon  this  ground;  provided  its  effect  be 
not  to  impair  the  obligation  of  a  contract;  and  it  has  been  shown, 
that  the  act  in  question  has  no  such  effect  upon  either  of  the  con- 
tracts which  have  been  before  mentione4. 

In  the  case  o/ Fletcher  v^.  Peck,  it  was  stated  by  the  Chief  Justice, 
that  it  might  well  be  doubted,  whether  the  nature  of  society  and  of 
government  do  not  prescribe  some  limits  to  the  legislative  power; 
»  .  .^  and  he  asks,  "if  any  be  ^prescribed,  where  are  they  to  be 
4  found,  if  the  property  of  an  individual,  fairly  and  honestly 
acquired,  maybe  seized  without  compensation?"  It  is  iio where 
intimated  in  that  opinion  that  a  state  statute,  which  divests  a  vested 
right,  is  repugnant  to  the  Constitution  of  the  United  States,  and  the 
case  in  which  that  opinion  was  pronounced  Was  removed  into  this 
Court  by  writ  of  error,'  not  from  the  Supreme  Court  of  a  state,  but 
from  a  Circuit  Court. 

The  strong  expressions  of  the  Court  upon  this  point,  in  the  cases 
of  Vanhorne's  lessee  vs,  DorsCnce,  and  The  Society  for  the  Propaga- 
tion of  the  Gospel  vs.  Wheeler,  were  founded  expressly  on  the  con- 
stitution of  the  respective  states  in  which  those  cases  were  tried. 

We  do  not  mean,  in  any  respect  to  impugn  the  correctness  of  the 
sentiments .  expressed  in  those  cases,  or  to  question  the  correctness 
of  a  Circuit  Court  sitting  to  administer  the  laws  of  a  state,  in  giving 
to  the  constitution  of  that  state  a  paramount  authotity  over  a  legis- 
lative act.  passed  in  violation  of  it.  We  intend  to  decide  no  more 
than  that  die  statute  objected  to  in  this  case  is  not  repugnant  to  the 
Constitution  of  the  United  States,  and  that  unless  it  be  so,  this  Court 
has  no  authority,  under  the  twenty-fifth  section  bf  the  judiciary  act,  to 
re-examine  and  to  reverse  the  judgment  of  the  SupreUie  Court  of 
Pennsylvania  in  the  present  case. 

That  judgment  therefore  must  be  aflrmed  with  costs. 

Mr.  Justice  Johnson. — I  assent  to  the  decision  entered  in  this 
<»use,  but  feel  it  .my  duty  to  record  my  disapprobation  of  the  ground 
on  which  it  is  placed.  Could  I  have  brought  myself  to  entertain 
the  same  view  of  the  decision  of  Ihe  Supreme  Court  of  Pennsyl- 
vama,  with  that  which  my  brethren  have  expressed,  I  should  have 
felt  it  a  solemn  duty  to  reverse  the  decision  of  that  Court,  as 
violating  the  'Constitutioii  of  the  United  States  in  a  most  vital 
part. 

What  boots  it  that  I  am  protected  by  that  Constitution  froni  hav- 
ing the  obligation  of  my  contracts  violated,  if  the  legislative  power 
can  create  a  contract  for  me,  or  render  binding  upon  me  a  contract 
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which  ^as  null  and  void  in  its  creation  ?  To  give  efficacy  to  a  void 
contract,  is  not^  it  *is  true,  violating  a  contract,  but  it  is  doing  p«  .  . 
infinitely  worse ;  it  is  advancing  to  the  very  extreme  of  that  L  ^^^ 
class  o£  arbitrary  and  despotic  acts,  which  bear  upon  individual 
rights  and  liabilities,  and  against  the  whole  of  which  the  Constitu- 
tion most  clearly  intended  to  interpose  a  protection  commensurate 
with  the  evil. 

And  it  is  very  clear  to  my  mind  that  the  cause  here  did  not  call 
for  the  decision  now  rendered.  There  is  another,  and  a  safe  and 
obvious  ground  upon!  which  the  decision  of  the  Pennsylvania  Court 
may  be  sustained.    ' 

The  fallacy  of  the  argumeiit  of  the  plaintiff  in  error  consists  in 
this,  that  he  would  give  to  the  decision  of  a  Cotirt,  on  a  point  arising 
in  the  progress  of  hu  cause,  the  binding  effect  of  a  statute  or  a  jiidg* 
meht ;  that  he  would  in  fact  restrict  the  same  Court  from  revising 
and  overruling  a  decision  which  it  has  once  rendered,  and  from  en- 
terine  a  different  judgment  from  that  which  would  have  been  ren- 
dered in  the  same  Court,  had  the  first  decision  been  adhered  to.  It 
is  impossible  in  examining  the  cause,  not  to  perceive  that  the  statute 
complained  of  was  no  more  than  declc^rative  of  the  law  on  a  point 
on- which  the  decisions  of  the  state  Courts  had  fluctuated,  and  which 
never  was  finally  settled  until  the  decision  took  place  on  which  this 
writ  of  error  is  sued  out 

The  decision  on  which  he  relies,  to  maintain  the  invalidity  of  th# 
Connecticut  lease,  was  rendered  on  a  motion  for  a  new  trial;  all  the 
right  it  conferred  was  to  have  that  new  trial ;  and  it  even  appears 
that  before  that  new  trial  took  place,  the  same  Court  had  decided  a 
cause,  which  in  effect  overruled  the  decision  on  which  he  now  rests; 
so  that  when  this  act  was  passed,  he  could  not  even  lay  claim  to 
that  imperfect  state,  of  right  which  uniform  decisions  are  supposed 
to  confer.  The  latest  decision,  in  fact,  which  ought  to  be  the  pre- 
cedent if  any,  was  against  his  right 

It  is  perfectly  clear,  when  we  examine  the  reasoning  of  the  judges 
on  rendering  the  judgment  now  under  review,  that  they  consider  the 
law  as  unsettled,  or  rather  as  settled  against  the  plaintiff  here  at  the 
time  the  act  was  passed;  and  if  so,  what  right  of  his  has  been  vio- 
lated? The  act  does  no  more  than  what  the  Courts. of  justice  had 
done,  and  *  would  do  without  the  aid  of  the  law;  pronounce  c^ai^ 
the  decision  on  which  he  relies  as  erroneous  in  principle,  and  ^ 
not  binding  in  precedent 

The  decision  of  the  state  Court  is  supported  under  this  view  of 
the  subject,  without  resorting  to  th^  portentous  doctrine  (for  I  must 
call  it  portentous),  that  a  state  may  declare  a  void  deed  to  be  a  valid 
deed,  as  affecting  individual  liti^nts  on  a  point  of  right,  without 
violating  the  Constitution  of  the  United  States.  If  so,  why  not  cre- 
ate a  deed,  or  destroy  the  operation  of  a  limitation  act  after  it  has 
vested  a  title? 

The  whole  of  this  difficulty  arises  out  of  that  unhappy  idea,  that 
the  phrase  <<  ex  post  facto,''  in  the  Constitution  of  the  United  States, 
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was  confined  to  crimini^l  cases  exclusively;  a  decision  which  leaves 
a  large  class  of  arbitrary  legislative  acts  without  the  prohibitions  of 
the  Constitution.  It  was  in  anticipation  of  the  consequences,  that 
I  took  occasion  in  the  investigations  on  the  bankrupt  question,  to 
make  a  remark  on  the  meaning  of  that  phrase  in  the  Constitution. 
My  subsequent  investigations  have  confirmed  me  in  the  opinion  then 
delivered,  and  the  present  case  illustrates  its  correctness;  I  will  sub- 
join a  notet  to  this  opinion  devoted  to  the  examination  of  that 
question. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Supreme  Court  of  the  state  of  Penn^lvania,  for  the  middle 
district  of  Pennsylvania,  was  argued  by  counsel  On  consideration 
whereof,  it  is  considered,  ordered,  and  adjudged  by  this  Court,  that 
the  judgment  of  the  said  Supreme  Court  for  the  state  of  Pennsyl- 
vania in  this  cause  be,  and  the  same  is  hereby,  affirmed,  with  costs. 
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•John  Retnolds,  Tewant  the  United  States,  Plaintiff,  t;^ 

Duncan  M^Arthitr,  Defendant. 

The  landi  nortb-wwt  of  the  river  Ohio,  betweim  the  riven  Scioto  and  Little  Miami,  Ijing 
west  of  Ludlow'i  line,  eait  of  Robert's  line  and  south  of  the  Indian  boundary,  reeerred 
bj  Virginia,  in  her  deed  of  oesrion  to  the  United  dutes  of  March,  1784,  for  the  latiafac- 
ticm  of  the  military  bounties  Virginia  had  promised,  were  not  prior  to  1810,  by  any  legis- 
latire  acts  of  the  government  qf  die  United  States,  withdrawn  from  apprdpriation  ui^er 
and  by  Tirtoe  of  Virginia  military  land  warrants.  A  patent  issued  on  tbie  12th  of  October, 
1812,  founded  upon  a  militaiy  warrant,  for  land  within  the  reserved  lands,  is  valid  against 
a  dahnant  of  the  same  land,  bidding  under  a  sale  made  by  the  United  States. 

ERROR  to  the  Supreme  Court  of  Ohio. 

Thiis  was  an  actic^n  of  ejectment,  brought  originally  in  the  Court 
of  Common  Pleas  for  Champaign  county  in  the  state  of  Ohio,  by 
M'Arthur,  the  defendant  in  error,  against  Reynolds,  the  tenant  in 
possession.  In  that  Court  a  verdict  and  judgment  were  rendered, 
m  favour  of  the  plaintiff  below.  The  plaintiff  in  error  appealed  to 
the  Supreme  Court  of  Ohio  for  that  county. 

On  ttie  trial  in  the  latter  Court,  (being  by  the  laws  of  Ohio,  a  trial 
de  novo,}  M'Arthur  again  obtained  a  verdict  and  judgment  in  his 
favour.  M* Arthur- claimed  the  land  in  cpntroversy  under  a  patesit 
from  the  United  States,  bearing  date  October  the  12th,  1812,  founded 
on  entsy  and  survey  made  in  the  year  1810,  on  a  warrant  granted 
for  services  in  the  Virginia  line,  on  continental  establishment  during 
the  war  of  the  revolution.  Reynolds,  the  defendant  below,  claimed 
as  the  assignee  of  one  Henry  Van  Meter,  who  in  the  year  1805  en- 
tered the  land  in  the  controversy  at  the  Cincinnati  land  office.  It 
reverted  to  the  United  States  in  the  year  1813,  for  non-payment  of 
the  purchase  money,  and  during  the  same  year  it  was  entered  again 
by  Van  Metejr,  find  the  certificate  of  entry  assigned  by  him  to  Rey- 
nolds. ' 

The  deed  of  cession  of  the  country  north-west  of  the  Ohio  river, 
from  Virginia  to  the  United  States,  dated  in  March,  1784,  reserved 
the  country  between  the  rivers  Scioto  *and  Little  Miami,  for  r*4i  q- 
the  satisfaction  of  the  military  bounties  Virginia  had  promised  ^ 
to  her  officers  and  soldiers  on  continental  establishment  The  sources 
of  the  two  rivers  are  between  fifty  and  sixty  miles  apart,  and  the 
countiy  between  them  makes  a  part  of  the  western  boundary  of  the 
reservation.  In  1802,  Israel  Ludlow  was  directed  by  the  then  Sur- 
veyor General  of  the  United  States,  to  run  the  boundary  line  be- 
tween these  rivers,  who  in  that  year  accordingly  ran  a  direct  line 
from  the  source  of  the  Little  Miami  towards  what  he  supposed  to 
be  the  source  of  the  Scioto ;  fo  which  river  he  did  not  extend  his 
line,  in  consequence  of  being  arrested  in  his  survey  by  the  Indians 
at  the  Greenville  treaty  line,  that  line  being  then  the  Indian  bound- 
ary.   The  line  run  by  Ludlow  is  called  Ludlow's  line. 

In  the  year  1812,  Congress  passed  an  act  authorizing  the  appoint 
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ment  of  three  commissioners,  who,  in  conjunction  with  coiBmis- 
sioners  to  be  appointed  by  Virginia,  were  directed  to  run  the  bound* 
ary  line  between  the  sources  of  these  rivers,  with  authority  to 
agree  upon  and  establish  the  same.  They  proceeded  to  ascertain 
the  sources  of  these  rivers,  and  employed  a  surveyor  of  the  name 
of  Roberts  to  run  a  direct  line  between  theuL  While  he  was  run- 
ning the  line,  a  misunderstanding  arose  among  the  commissioners  as 
to  the  principle  on  which  the  boundary  should  be  settled.  The 
Virginia  commissioners  contended  for  a  Une  from  the  source  of  the 
Scioto  to  the  mouth  of  the  little  Miami  as  the  boundary.  The 
United  States  commissioners  claimed  the  line  then  running  between 
the  sources  of  the  two  rivers  as  the  boundary.  ^ 

The  commissioners  separated  without  agreeing  upon  a  boundary. 
This  line  is  called  Roberts's  .line.  It  runs  from  nearly  the  same 
point.on  the  Little  Miami,  at  whicti  Ludlow's  line  commences,  to  a 
point  on  the  Scioto  several  miles  west  of  the  termination  of  Lud- 
low's line  when  extended  to  the  latter  river.  The  two  lines  include 
a  triangular  gore  of  country  extending  from  one  river  to  the  other. 
Shortly  after  Ludlow's  line  was  run,  the  surveyors  in  the  employ- 
ment of  the  United  States  proceeded  to  survey  the  country  west  of 
and  bounding  upon  that  'line,  as  far  as  the  Indian  boundary, 
*4ld1  *^^^  ^^^  oj^cers  at  the  Cincinnati  land  office  sold  the  whole 
-I  or  part  of  the  country  lying  between  Ludlow's  and  Roberts's 
lines,  as  the  land  of  the  United  States ;  amohg  which  was  the  land 
in  controversy.  The  actof  I8I2  declared  that  Ludlow's  line  should 
be  the  boundary,  until  otherwise  established  by  the  consent  of  Vir- 
ginia and  the  United  States.  By  another  act  of  Congress  passed  in 
1818,  Ludlow's  line  (o  the  Greenville  treaty  line,  was  made  the 
boundary  until  otherwise  directed  by  law.  And  above  the  Green- 
ville treaty  line  to  the  ^ioto,  Roberts'  line  was  made  by  that  act  the 
boundary. 

The  land  in  controversy  was  admitted  by  the  parties  to  lie  on 
Buck  creek,  a  water  of  the  Great  Miami  river,  adjoining  Ludlow's 
line,  and  south  of  the  Indian  boundary  line.  The  plaintiff  below, 
M^Arthur,  further  agreed  that  if  the  land  in  controversy  did  not  lie 
between  the  rivers  Scioto  and  Little  l^iami,  a  verdict  and  judgment 
should  be  rendered  against  him. 

On  the  trial  in  the  .Supreme  Court  of  Ohio,  the  counsel  for  the 
plaintiff  in  error  prayed  the  Court  to  give  the  jury  eight  several  in- 
structions; all  of  which  that  Court  refused  to  give.  \ 

To  this  refusal  a  bill  of  exceptions  was  tendered,  upon  which  the 
writ  of  error  is  founded. 

The  instructions  prayed  for  by  the  coimsel  for  the  plaintiff  in  the 
Court  below,  were  as  follows : 

1.  That  the  lands  west  of  Ludlow's  line,  east  of  Roberts's  line, 
and  south  of  the  Indian  boundary  line,  had  been  withdrawn  from 
appropriation,  under  and  by  virtue  of  said  military  land  warrants, 
prior  to  the  year  1810;  and  that  as  the  same  had,  pursuant  to  the 
acts  of  Congress  in  such  case  made  and  provided,  been  directed  to 
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be  sorveyed  and  sold ;  and  that/  as  the  same  had  accordingly  been 
.surveyed  and  sold  to  the  defendant^  prior  to  the  year  1810;  conse- 
quently that  the  plaintiff's  patent  is  void :  and  their  verdict  ought 
to  be  for  the  defendant. 

2.  That  as  the  third  section  of  the  act  of  Congress  of  the  United 
States  of  11th  April,  1818,  declares:  <'  that  from  the  source  of  the 
Little  Miami  river  to  the  Indian  boundary  line  established  by  the 
treaty  of  Greenville  in  1795,  the  line  designated  as  the  westerly 
boundary  line  of  the  Virginia  tract,  *by  an  act  of  Congress  r^^o/x 
passed  on  the  29d  day  of  Mardh,  1804,  entitled  'an  act  to  L 
ascertain  the  boundary  of  the  lands  reserved  by  the  state  of  Virginia, 
noitth-west  of  the  river  Ohio,  for  the  satisfaction  of  her  officers  and 
soldiers  on  continental  establishment,  and  to  limit  the  period  for  lo- 
cating the  said  lands,'  shall  be  considered  and  held  as  such  until 
otherwise  directed  by  law  ;*'  and  as  said  boundary  line  was  run  by 
Ludlow,  under,  the  directions  of  the  Surveyor  General,  pursuant  to 
an  act  of  Congress,  entitled  ''An  act  to  extend  and  continue  in  force 
th6  provisions  of  an  act  entitled  'an  act  giving  a  right  of  pre-emp- 
tion to  certain  persons  who  have  contracted  with  John  Gleves 
Symmes,  or  his  associates,  for  lands  lying  between  the  Miami  rivers, 
jn  the  territory  north-west  of  the  Ohio,  and  for  other  purposes,'  "  ap- 
proved May  1st,  1802  ;  and  offered  for  sale  at  public  auction,  at  the 
Cincinnati  lan^  office,  pursuant  to  the  act  entitled,  "Ah  act  making 
provision  for  the  disposal  of  public  lands  in  the  Indiana  territory,  and 
for  other  purposes,"  approved  March  26th,  1«04,  must  be  construed 
as  having  relation  back  to  the  above  recited  act,  entitled  "An  act  to 
ascertain  the  boundary  of  the  lands  reserved  by  the  state  of  Vir- 
ginia, north-west  of  the  river  Ohio,  for  the  satisfaction  of  the  officers 
and  soldiers  on  continental  establishment,  and  to  limit  the  period 
for  locating  said  lands,"  approved  2dd  of  March,  1804,  was  passed 
and  took  effect ;  and  as  the  plaintiff's  patent  covers  lands  west  of 
that  line,  and  south  of  the  Greenville  treaty  line,  and  is  based  on  an 
entry  made  in  1810,  on  a  Virginia  continental  land  warrant,  which 
had  been  surveyed  and  sold  to  the  defendant,  pursuant  to  the  act 
of  Congress  prior  to  the  year  1810,  the  plaintiff's  patent  is  void: 
and  their  verdict  ought  to  be  for  the  defendant. 

3.  That  according  to  the  true  intent  and  meaning  of  the  act  and 
deed  of  cession  from  Virginia  to  the  United  States,  and  the  several 
acts  of  Congress  relative  to  the  sale  of  the  public  lands  of  the  United 
States,  the  lands  lying  between  the  rivers  Scioto  and  Little  Miami 
are  bounded  by  a  line  extending  from  the  source  or  point  of  land 
farthest  removed  from  the  mouths  of  these  respective  rivers,  from 
which  the  rain  descending  on  the  earth,  runs  down  into  their  re- 
spective •channels,  along  the  top  of  the  ridges  dividing  the  rmAoi 
waters  of  the  Scioto  from  the  waters  of  the  Great  Miami^  L^^^^ 
which  empty  into  the  Ohio  below  the  mouth  of  the  Little  Miami,  as 
delineated  on  the  diagram  returned  by  the  county  surveyor  for  the 
defendant  in  this  cause ;  and  as  the  plaintiff's  patent  covers  land 
west  or  without  the  boundary  of  the  ^strict  so  bounded  as  afore- 
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5.11,  and  is  based  on  an  entry  on  a  Virginia  continental  land  warrant, 
V.  .ich  entry  was  made  in  the  year  1810,  and  which  said  entry 
:i  id  patent  cover  lands,  which  had,  pursuant  to  the  acts  of  Congress, 
been  surveyed  and  sold  to  the  defendant,  prior  to  the  date  of  the 
plaintiff's  said  entry,  the  plaintiff's  patent  is  void:  and  their  verdict 
ought  to  be  for  the  defendant 

4.  That  if  the  line  connecting  the  rivers  Scioto  and  Little  -  Miami 
cannot,  according  to  the  true  intent  and  meaning  of  the  said  act  and 
deed  of  cession,  and  the  several  acts  of  Congress  for  the  sale  of  their 
public  lands,  be  extended,  as  stated  in  instructions  last  above  asked, 
then  that  the  line  connecting  the  rivers  Scioto  and  Little  Miami,  so 
as  to  include  all  the  lands  between  the  said  two  rivers,  must  be  ex- 
tended from  the  source  of  the  Little  Miami,  parallel  to  the  general 
eourse  of  the  Ohio  river,  until  it  intersect  the  river  Scioto ;  and  as 
the  plaintiff's  patent  is  based  on  a  Virginia  continental  land  warrant, 
which  warrant  had  been  located  in  1810  on  lands  which  had  prior 
to  the  year  1810  been  surveyed  and  sold  to  the  defendant  pursuant 
to  the  acts  of  Congress,  the  patent  of  the  plaintiff  is  void  ^  and  their 
verdict  ought  to  be  for  the  defendant. 

5.  That  if  the  line  connecting  the  rivers  Scioto  and  Little  Miami 
cannot,  according  to  the  true  intent  and  meaning  of  the  said 
act  and  deed  of  cession,  be  extended,  as  stated  in  eifiier  of  the  in- 
structions asked  for  above,  then  that  the  sources  of  the  said  two 
rivers  must  be  at  that  point  in  their  .respective  channels  at  which, 
from  the  union  of  several  rivulets,  brooks,  or  creeks,  sufficient  wat^r 
flows  at  an  ordinary  stage^  on  which  to  navigate  small  vessels  laden; 
and  that  the  line  connecting  said  rivers  must  be  a  direct  line  from 
said  sources  so  ascertained  as  aforesaid ;  and  if,  from  the  evidence, 

•4221  ^'^^  J^n^  ^^^  fi^^  ^^^^  ^^^  lamds  covered  by  *the  plaintiff's 
-1  patent,  are  based  on  an  entry  covering  lands  without  the 
limits  of  said  Virginia  military  district,  so  called,  which  had  prior  to 
the  year  1810,  pursuant  to  the  acts  of  Congress  in  such  made  and 
provided,  been  surveyed  and  sold  to  the  defendant,  the  plaintiff's 
patent  is  void ;  and  their  verdict  ought  to  be  for  the  defendant. 

6.  'Fhat  if  the  line  connecting  the  rivers  Scioto  and  Little  Miami, 
according  to  the  true  intent  and  meaning  of  the  said  act  and  deed  of 
cession,  cannot  be  extended,  as  stated  in  either  of  the  instructions 
asked  for  as  above,  then  that  the  sources  of  the  said  two  rivers  must 
be  considered  as  commencing  at  that  point  in  their  respective  chan- 
nels, from  which  the  water  flows  at  all  seasons  of  the  year ;  and  that 
said  rivers  must  be  connected  by  a  direct  line,  run  from  said  sources; 
and  if,  from  the  evidence,  the  jury  shall  find  that  the  plaintiff's  patent 
is  based  on  an  entry,  covering  lands  without  the  limits  of  said  Virgi- 
nia military  district,  so  called,  which  had  prior  to  the  year  1810  pur- 
suant to  the  acts  of  Congress  in  such  case  made  and  provided  been 
surveyed  and  sold  to  the  defendant^  the  plaintiff's  patent  is  void;  and 
their  verdict  ought  to  be  for  the  defendant 

7.  That  if  the  line  connecting  the  rivers  Scioto  and  Little  Miami? 
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according  to  the  trae  intent  and  meaning  of  the  said  act  and  deed 
of  cession,  cannot  be  extended,  as  stated  in  either  of  the  instructions 
asked  for  above,  then  that  the  sources  of  the  said  two  rivers  must 
be  fixed  at  that  point  in  their  respective  channels,  farthest  removed 
from. their  respective  piouths,  at  which  water  is  found  at  all  seasons 
of  the  year,  and  that  a  direct  line,  connecting  said  rivers,  must  be 
extended  from  said  points;  and  if,  from  the  evidence,  the  jury  shall 
be  of  opinion  that  the  plaintiiPs  patent  covers  land  without  said 
boundary,  so  fixed  as  aforesaid,  and  which  is  based  on  an  entry 
covering  said  land,  made  in  the  year  1810,  which  had  pursuant  to 
the  acts  of  Congress  of  the  United  States  been  surveyed  and  sold  to 
the  defendant  by  the  United  States  prior  to  the  year  IS  10,  the  plain- 
tiff's patept  is  void;  and  their  verdict  ought  to  be  for  the  de- 
fendant. 

8.  That  if  the  line  connecting  the  said  rivers  Scioto  and  Little 
Miami,  according  to  the  true  intent  and  meaning  of  ^the  said  rmAOQ 
act  and  deed  of  cession,  and  the  several  acts  of  Congress  re-  ^ 
lative  to  the  sale  of  the  public  lands  of  the  United  States,  cannot  be 
extended,  as  stated  in  either  of  the  instructions  asked  for  above,  then 
that  the  sources  of  these  streams  are  at  that  point,  farthest  removed 
from  their  respective  mouths,  from  which  the*rain  descending  on 
the  earth,  runs  down  into  their  respective  channels ;  and  that  the 
lands  lying  between  these  rivers  are  limited  by  a  direct  line  run  from 
those  points ;  and  if,  from  the  evidence,  the  jury  shall  be  of  opinion 
that  the  plaintiff's  patent  covers  land  without  the  limits  of  said  boun- 
dary, so  stated  as  aforesaid,  and  which  is  based  on  an  entry  made 
in  the  year  1810,  which  had,  pursuant  to  the  acts  of  Congress  of  the 
United  States,  prior  to  the  said  year  1810,  been  surveyed  and  sold 
to  the  defendant  by  the  Uiiited  States,  pursuant  to  the  acts  of  Con- 
gress, the  plaintiff's  patent  is  void ;  and  their  verdict  ought  to  be  for 
the  defendant. 

But  the  Court  declined  giving  the  instructions  asked  for;  ta  which 
refusal  of  the  Court  the  defendant,  by  his  counsel,  excepted,^  and 
prays  the  Court  here  to  sign  and  seal  this  l;)ill  of  exceptions,  which 
is  done  accordingly,  July  19th,  1827. 

This  case  was  argued  by  Mr.  Scott  for  the  plaintiff  in  error,  and 
by  Mr.  Mason  and  Mr.  Vinton  for  the  defendant.  Mr.  Wirt,  At- 
torney General, appeared  for  the  plaintiff  by  order  of  the  government 
of  the  United  States,  but  was  prevented  taking  part  in  the  argument 
by  indisposition. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the  Court. 

This  is  a  writ  of  error  to  a  judgment  rendered  by  the  Supreme 
Court, of  Ohio  for  the  county  of  Champaign,  in  an  ejectment  in  whicn 
the  lessee  of  Duncan  M'Arthur  was  plaintifi^  and  John  Reynolds 
was  defendant.  The  plaintiff  claimed  th6  land  in  controversy,  under 
a  patent  issued  on  the  12th  day  of  October,  1812,  founded  on  an 
entry  made  in  the  year  1810,  on  a  military  land  warrant  granted  by 
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the  State  of  Virginia  for  services  during  the  war  of  the  revolution,  in 
the  Virginia. line,  on  contiTiental  establishment. 
♦4241  *The  title  of  the  defendant  is  thus  stated.  The  land  was 
-I  sold  by  the  United  States  at  their  land  office  in  Cincinnati^iri 
the  ye^r  i805,  to  Henry  Van  Meter.  It  reverted  to  the  United  States 
in  the  year  1813,  on  account  of  the  non*payment  of  the  purchase 
money ;  and  "w^s  again  sold,  during  the  same  year  at  the  same'  office, 
to  Henry  Van  Meter,  ^o  whom  a  certificate  of  sale  was  issued,  which 
he  afterwards  transferred  to  the  defendant,  John  Reynolds. 

The  verdict  and  judgment  were  in  favour  of  the  plaintiff  in  the 
state  Court.  At  the  trial,  the  comisel  for  the  defendant  moved  the 
Court  to  instruct  the  jury  on  several  points  made  in  the  cause,  and 
excepted. to  the  refusal  of  the  ^onrt  to  give  these  instructions.  The 
judgment  of  the  estate  Court,  having  been  against  a  title  set  up  under 
several  acts  of  Congress,  is  brought  before  this  Court  by  writ  of  error, 
that  the  construction  put  on  those  acts  by  that  Court  may  be  re-ex- 
amined. The  inquiry  will  be,  whether  the  Court  ought  to  have 
given  any  one  of  the  instructions  which  were  required.  The  seve- 
ral prayers  for  this  purpose  will  be  considered  in  the  order  in  which 
they  Mtrete  made. 

1.  The  first  instruction  ttsked  is,  that  the  lands  west  of  Ludlow's 
line,  east  of  Roberts's  line,  and  south  of  the  Indian  boundary  line, 
had  been  withdrawn  from  appropriation  under  and  by  virtue  of 
military  land  warrants  prior  to  the  year  1810 ;  and  that  as  the  same 
had,,  pursuant  to  the  acts  of  Congress  in  such  case  made  and  pro- 
vided, been  directed  to  be  surveyed  and  sold,  and  had  accordingly 
been  surveyed  and  sold  to  the  defendant,  prior  to  the  year  1810 ; 
the  plaintiff's  patent  is  void,  and  then:  verdict  ought  to  be  for  the  de- 
fendant. 

This  motion  does  not  qjiiestion  the  bounds  of  the  lands  reserved 
by  Virginia  for  military  bounties,  but  supposing  the  tract  of  country 
west  of  Ludlow's  line,  east  of  Roberts's  line,  and  south  of  the  Indiaa 
boundary  line  to  be  within  that  reserve,  asks  the  Court  to  say,  that 
Congress  had,  prior  to  the  year  1810,  when  M' Arthur's  entry  was 
made,  withdrawn  it  from  appropriation  under  and  by  virtue  of  mi- 
litary land  warrants. 

M251       ^Before  deciding  on  the  propriety  of  refusing  or  granting 
^  this  prayer,  it  will  be  necessary  to  review  the  legislation  of 
Congress  on  this  subject. 

The  act  of  the  9th  of  June,  1794,t  taken  in  connexion  with  the 
reservation  in  favour  of  their  officers  and  soldiers  contained  in  the 
deed  of  cession  made  by  Virginia,  unquestionably  subjected  the 
whole  of  the  military  reserve  to  the  satisfaction  of  those  warrants, 
for  which  the  reserve  was  made.  Had  Congress,  previous  to  the 
year  1810,  withdrawn  that  portion  of  this  reserve  which  lies  be- 
tween the  line  run  by  Ludlow,  and  that  run  by  Roberts,  from  its 
liability  to  be  so  appropriated? 

1 3  Ub>^  >3^>>^  I^wn  ^^- 
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So  early  as  the  year  1785,  Congress  passed  '^an  ordinancet  for 
ascertaining  the  mode  of  disposing  of  knds  in  the  western  terri- 
tory/' in  which,  for  the  purpose  of  securing  to  the  officers  and  sol- 
diers of  the  Virginia  line  on  continental  estahlishment,  the  bounties 
granted  them  by  that  state,  it  is  ordained  <Hhat  no  part  of  the  land 
between  the  rivers  called  Little  Miami  and  Scioto,  on  the  north- 
west side  of  the  river  Ohio,  be  sold  or  in  any  manner  alienated, 
until  there  shall  first  have  been  laid  off  and  appropriated  for  the 
said  officers  and  soldiers,  and  persons  claiming  under  them,  the 
lands  they  are  entitled  to,  agreeably  to  t)ie  said  deed  of  cession  and 
act  of  Congress  acceptiag  the  same."  . 

The  scrupulous  regard  which  this  clause,  in  the  ordinance  of 
May,  1785,  manifests  to  this  condition  made  by  Virginia  in  her 
deed  of  cession,  is  the  more  worthy  of  remark,  because  at  that  time 
no  suspicion  was  entertained  that  the  military  warrants^  of  Virginia 
would  cover  the  whole  territory ;  and  it  was  even  doubted,  as  the 
legislation  of  Congress  shows,  whether  any  part  of  that  territory 
would  be  required  for  them.  Even  under  these  circumstances, 
Congress  declared  the  determination  not  to  sell  or  alienate  any  land 
between  the  Scioto  and  the  Little  Miami. 

In  May,  1796,  Congress  passed  ^<  an  act  providing  for  the  sale  of 
the  lands  of  the  United  States  in  the  territory  *north-west  of  r*4gg 
the  river  Ohio  and  above  the  mouth  of  Kentucky  river."t      L 

The  second  section,  enacts  that,  <Uhe  part  of  the  said  land  which 
has  not  been  already  conveyed,''  &c.,  ^<pr  which  has  not  been  here- 
tofore, and  during  the  present  session  of  Congress  may  not  be  ajh 
prOpriated  for  satisfying  military  land  bounties,  and  for  other  pur- 
poses, shall  be  divided,"  &c. 

This  law,  then,  from  which  the  whole  power  of  the  Surveyor 
General  is  derived,  excludes  from  his  general  authority  all  land 
previously  appropriated  for  military  land  bounties  and  for  other 
purposes ;  and  consequently  excludes  from  it  the  land^  between  the 
Scioto  and  Little  Miami 

In  ^(ay,  1800,§  Congress  passed  an  act  to  amend  the  act  of  1796, 
which  enacts  ^^  that  for  the  disposal  of  the  lands  of  the  United  States 
directed  to  be  sold  by  the  original  act,  there  shall  be  four  la,nd  offices 
established  in  the  said  territory."  The  places  at  which  these  land 
offices  shall  be  fixed  are  designated  in  the  act,  and  the  district  of 
country  attached  to  each  is  described.  One  of  these  is  Cincinnati, 
the  place  at  which  the  lands  in  controversy  were  sold,  and  the  dis- 
trict attached  to  it  is  that  below  the  Little  Miami. 

It  is  perfectly  clear  from  the  language  of  this  act,  that  it  extends 
to  those  lands  only  which  wore  comprehended  in  the  act  of  May, 
1796,  and  that  no  one  of  the  districts  established  by  it,  comprehends 
the  land  in  controversy.  Any  general  phrases  which  may  be  found 
in  the  law  must,  according  to  every  rule  of  construction,  be  limited 
in  their  application  to  those  lands  which  the  original  act  authorized 
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the  Surv^eyor  (}eDeralto  lay  off  for  the  purpose  of  being  sold.  If 
he  surveyed  any  lands  to  Which  that  act  does  not  extend,  he  ex- 
ceeded his  authority,  and  the  survey  is  not  sanctioned  by  the  law. 
If  land  thus  surveyed  by  mistake  has  been  sold,  the  sale  was  not 
authorized  by  the  law  under  colour  of  whiqh  it  was  made. 

The  counsel  for  the  plaintiff  in  error  has  pressed  earnestly  on  the 
*4271  ^^^  ^^^  grants  fnade  to  John  Cleves  Symmes,  and  *to  the 
-I  purchaser^  under  him.  We  are  not  sure  that  the  argument 
on  this  point  has  been  clearly  understood,  and  have  therefore  ex- 
amined that  transaction,  in  order  to  discover  its  influence,  if  it  can 
have  any,  qp  the  que^ion  now  under  consideration. 

In  1787.  Jphn  Oieves  Symmes  applied  to  Congress  for  a  grant  to 
himself  and  his  a!i5sociates  of  the  lands  lying  within  the  following 
limits,  viz.  ^<  beginning  at  the  mouth  of  the  Great  Miami  river, 
thence  running  up  the  Ohio  to  the  mouth  of  the  Little  Miami  river, 
.up  the  main  stream- df  the  Little  Miami  river  to  the  place  where  a 
due  west  line;  to  be  continued  from  the  western  termination  of  the 
northern  boundary  line  of  the  grant  to.  Messrs.  Sargent,  Cutler  & 
*  Cd.,  shall  intersect  the  said  Little  Miami  river,  thence  due  west^ 
continuing  the  said  western  line  to  the  place  where  the  said  line 
shall  intersect  the  main  branch  or  stream  of  the  great  Miami,  thence 
down  the  Great  Miami  to  the  place  of  beginning." 

In  consequence  of  this  petition,  a  contract  was  entered  into  for 
the  sale  of  one  million  of  acres  of  latid  to  begin  on  the  bank  of  the 
Ohio,  twenty  mil^s  along  its  meanders  above  the  mouth  of  the  Great 
Miami,  thence  to  the  mouth  of  the  Great  Miami,  thence  up  that 
river. to  a  place  whence  a  line  drawn  due  east  will  intersect  a 
line  drawn  from  the  place  of  beginning,  parallel  with  the  general 
course  of  the  Great  Miami,  so  as  to  include  one  million  of  acres 
within  these  lines  and  the  said  rivers,  and  from  that  place  upon  the 
said  Great  Miami  river,  extending  along  such  -lines  to  the  place  of 
beginning,  containing  as  aforesaid  one  million  of  acres. 

The  language  of  this  contract  does  not  indicate  any  intention  on 
the  part  of  Congress  to  encroach  on  the  military  reserve,  which  the 
ordinance  of  May,  1785,  then  in  full  force,  had  excepted  from  sale 
or  alienation. 

In  179^,t  Congress,  at  the  request  of  John  C.  Symmes,  passed  an 
act  to  alter  this  ^contract  in  such  manner  that  the  land  sold  should 
extend  from  the  mouth  of  the  Great  Miami  to  the  mouth  of  the 

_  «  ' 

*42Sl  -^^^^'^  Miami,  and  be  bounded  by  the  *river  Ohio  on  the 
^  south,  by  the  Great  Miami  on  the  west,  by  the  Little  Miami 
on  the  east,  and  by  a  parallel  of  latitude  on  the  north,  extending 
from  the  Great  Miami  to  the  Little  Miami,  so  as  to  comprehend  the 
proposed  quantity  of  one  million  of  acres." 

The  lands  then  which  might  be  granted  to  John  C.  Symmes,  in 
pursuance  of  this  act  of  Congress,  lay  between  the  Great  and  Little 
Miami,  and  were  to  lie  b.low  the  Little  Miami.    The  Scioto  is  above 

i  8  Unitea  States  Laws,  S70. 
S2« 


JANUARY  TERM,  1829.  428 

[Reynoldi  ta,  M'Arthnr.] 

that  river ;  so  that  Congress  could  not  have  intended  that  this  grant 
to  Symmes  should  interfere  with  the  military  reserve. 

On  the  30th  of  September,  in  the  year  1794,  a  deed  was  executed 
in  pursuance  of  the  act  of  1792,  conveying  to  John  C.  Symmes  that 
tract  of  land  beginning  at  the  mouth  of  the  Great  Miami  river,  and 
extending  from  thence  along  the  river  Ohio  to  the  mouth  of  the 
Little  Miami  river,  bounded  on  the  south  by  the  river  Ohio,  on  the 
west  by  the  Great  Miami,  on  the  east  by  the  Little  Miami,  and  on 
the  north  by  a  parallel  of  latitude  to  be  run  from  the  Great  Miami 
to  the  Little  Miami>  so  as  to  comprehend  the  quantity  of  three 
hundred  and  eleven  thousand  six  hundred  aod  eighty-two  {icres  of 
land. 

It  is  obvious' that  this  patent  does 'not  interfere  with  the  military 
reserve.  But  John  C.  Symmes  had  sold  to  several  persons  who 
purchased  in  the  confidence  that  he  would  comply  with  his  contract 
for  one  million  of  acres,  and  be  enabled  to  convey  the  lands  sold  to 
them. 

In  March,  1799,  Congress  passed  an  act  declaring  that  any  per- 
son or  persons,  who,  before  the  first  day  of  April,  in  the  year  1797, 
had  made  any  contract  in  writing  with  John  C.  Symmes  for  the  pur- 
chase of  lands  between  the  Great  and  Little  Miami  rivers^  which  are 
not  comprehended  in  his  patent  dated  the  30th  of  September,  1794, 
shall  be  entitled  to  a  preference  in  purchasing  of  the  United  States 
all  the  lands  so  contracted  for  at  the  price  of  two  dollars  per  acre. 

In  March,  1801,  Congress  passed  an  act  extending  this  right  of 
pre-emption  to  all  persons  who  had,  previous  to  the  first  day  of 
January,  1800,  made  any  contract  in  writing  with  the  said  John  Q. 
Symmes  or  with  any  of  his  associates,  for  the  purchase  of  lands 
between  the  Miami  rivers,  within  the  *limits  of  a  survey  r^^oQ 
made  by  Israel  Ludlow,  in  conformity  to  an  act  of  Congress  ^ 
of  the  12th  of  April,  1792. 

The  provisions  of  this  act  are  supposed  to  contemplate  the  sur- 
vey and  sale  of  the  lands  which  had  been  sold  to  John  C.  Symmes 
between  the  Miami  rivers^  in  like  manner  as  had  been  prescribed 
for  other  lands  lying  above  the  mouth  of  Kentucky,  by  the  acts  of 
1796  and  1800.  The  right  of  pre-emption  was  limited  to  lands 
within  Israel  Ludlow's  survey;  but  that  survey  contained  less  than 
600,000  acres,  and  the  contract  of  Symmes  was  for  one  million  of 
acres ;  Congress  therefore  resumed  the  consideration  of  this  subject, 
and  in  May,  1802,  extended  this  right  of  pre-emption  to  all  those 
who  had  purchased  from  John  C.  Symmes  lands  lying  between  the 
Miami  river,  and  without  the  limits  of  Ludlow's  survey.  It  cannot 
be  doubted  that  this  right  of  pre-emption,  allowed  to  the  purchasers 
under  John  C.  Symmes,  was  limited  to  lands  lying  between  the 
Miami  rivers,  and  lying  within  his  contract.  Congress  could 
never  have  intended  that  this  contract  should  interfere  with  the 
military  reserve.  That  reserve  was  of  lands  lying  above;  the 
Little  Miami.  The  sale  to  Symmes  was  of  lands  lying  below 
that  river.     It  was  made  while  an  ordinance  was  in  full  force, 

323 


4S9  SUPREME  COURT. 

[Reynold  ra.  M'Aifhiir.] 

declaring  the  resolution  of  Congress  not  to  alienate  any  part  of  that 
reserve.  Their  contract  was  made  in  subordination  to  that  ordi- 
nance, and  cannot  have  intended  to  violate  it.  The  terms  of  the 
contract  do  not  purport  to  violate  it.  The  land  sold  to  Symmes^ 
and  the  pre-emption  rights  allowed  to  the  purchasers  under  him,  are 
so. described  as  to  furnish  no  ground  for  the  op^lion  that  Congress 
could  have  suspected  them  to  interfere  with  the  military  reserve. 
If  the  Scioto  and  the  Great  Miami/  contrary  to  all  probabiUty, 
should  take  such  a  direction  as  to  produce  a  possible  interference 
between  the  lands  sold  to  Symmes  and  the  reserve  which  Congress 
had  declared  its  intention  not  to  alienate,  some  difficulty  might  pos- 
sibly arise  in  a  case  where  one  of  the  parties  claimed  under  a  military 
warrant,  and  the  other  under  a  pre-emption  certificate.  But  that  is 
not  this  caae.  The  title  of  the  plaintiff  in  error  is  under  a  purchase 
made  at  a  sale  of  the  lands  of  ttie  United  States  at  Cincinnati,  by 
♦4301  Henry  Van  Meter,  who  is  *not  stated  to  have  held  a  pre- 
^  emption  certificate,  or  to  have  ^  been  a  purchaser  sunder 
Symmes. 

The  instruction  which  the  Court  was  asked  to  give  is,  that  the 
land  between  the  lines  of  Ludlow  and  Roberts  had  been  withdrawn 
from  appropriation,  under  and,  by  virtue  of  military  land  warrants, 
previous  to  the  year  1810.  This  withdrawal  is  not  in  express  terms^ 
but  is  supposed  to  be  implied  from  a  direction  to  survey  the  lands 
between  the  Grreat  and  Little  Miami  which  had  been  exempted 
firom  thjs, operation  of  the  acts  of  1796,  and  1800,  under  the  idea 
that  they  were  comprehended  in  the  contract  with  Simnies.  Con- 
gres  could  not  suspect  that  the  lands  to  be  surveyed  under  this  law 
could  interfere  with  the  lands  lying, between  the  Little  Miami  and 
the  Scioto ;  and  consequently  cannot  have  intended  by  this  act  to 
vary  the  boundary  of  the  military  reserve. 

It  has  been  very  truly  observed,  that  all  the  laws  on  this  subject 
.  should  be  taken  together.  The  condition  inserted  in  the  deed  of 
cession  of  V irgiiria,  which  reserves  the  land  lying  between  the  little 
Miami  and  the  Scioto,  for  the  purpose  of  satifying  the  warrants 
granted  to  the  officers  and  soldiers  of  that  state;  the  ordinance  of 
May,  1785,  declaring  that  no  part  of  that  reserve  should  be  alien- 
ated ;  the  contract  with  Symmes  for  the  sale  of  lands  lying  between 
the  Miami ;  the  acts  relative  to  pre-emptions,  and  which  direct  the 
survey  and  sale  of  the  lands  lying  between  the  Miami ;  without  any 
allusion  to  the  military  district ;  must  be  taken  into  view  at  the 
same  time. 

It  is,  we  think,  impossible  to  believe  that  Congress  supposed 
itself,  when  directing  the  survey  and  sale  of  lan£  between  the 
Great  and  Little  Miami,  tcf  be  abridging  or  altering  the  bounds  of  a 
district  which  Virginia  had  reserved  in  the  deed  of  cession  by  which 
the  country  north-west  of  the  Ohio  had  been  conveyed  to  the  United 
States. 

When  Congress  designed  to  act  on  this  subject,  the  purpose  was 
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expressed ;  and  overtures  were  made  to  the  other  party  to  the  com- 
pact^ to  obtain  her  co-operation. 

Id  executing  the  act  of  May,  1800,  the  Surveyor  General  had 
caused  a  line  to  be  run,  from  what  h6  supposed  to  be  *the  r^^qi 
source  of  the  Little  Miami,  towards  what  he 'supposed  to  he  ^ 
the  source  of  the  Scioto,  which  is  the  line  denominated  Ludlow's, 
and  surveyed  the  Jands  west  of  that  line  in  the  manner  prescribed 
by  the  act  of  Congress. 

In  March,  1804,t  Congress  passed  an  act  establishing  that  line 
ad  the  western  boundary  of  the  reserve,  provided,  the  state  of  Vir- 
ginia should,  within  two  years  after  the  passage  of  the  act,  accede 
to  it. '  Virginia  did  not  accede  to  it. 

In  1812X  Congress  made  another  effort  to  establish  thid  line. 
The  President  was  authorized  to  appoint  commissioners  to  meet 
others  which  should  b^  appointed  by  Virginia,  who  were  to  agree 
on  the  western  line  of  the  military  reserve,  and  cause  the  same  to 
be  surveyed  and  marked  out.  These  commissioners  met ;  and  after 
ascertaining  the  sources  of  the  two  rivers,  employed  Mr.  Charles 
Roberts  to  survey  and  mark  a  line  from  the  source  of  the  one  to 
the  source  of  the  other.  This  line,  is  called  Roberts's  line.  The 
Viwnia  commissioners,  however,  refused  to  accede  to  this  line. 

This  act  provided  that,  until  an  agreement  should  take  place  be- 
tween the  commissioners,  the  line  designated  in  the  act  of  1804, 
which  is  Ludlow's,  should  be  considered  and  held  as  the  proper 
boundary  line.    This  enactment  is  provisional  and  prospective. 

In  1816§  Congress  passed  an  act  declaring  that  from  the  source 
of  the  Little  Miami  to  the  Indian  boundary  line,  established  by  the 
treaty  of  Greenville,  Ludlow's  line  should  be  considered  as  the 
western  boundary  of  the  military  reserve,  until  otherwise  directed 
by  law ;  and  that  from  the  said  Indian  boundary  line  to  the  source 
of  the  Scioto  river,  the  line  run  by  Charles  Roberts  shall  be  so  con- 
sidered. ' 

When  we  review  the  whole  legislation  of  Congress  on  this  sub- 
ject, we  think  the  conclusion  inevitable,  that  in  the  acts  of  1801  and 
1802,  which  have  been  cited,  the  legislature  did  not  consider  itself 
as  altering  the  bounds  of  the  military  district,  or 'as  withdrawing  be^ 
fore  the  year  1820,  any  part  of  the  territory  lying  between  the  Lit- 
tle Miami  and  the  Scioto  *from  being  appropriated  by  the  r«4oo 
military  land  warrants  granted  by  the  state  of  Virginia.  If  '• 
those  acts  have  this  effect,  it  is  one  which  was  not  intended. 

Before  a  Court  can  be  required  to  declare  the  law  which  would 
arise  between  conflicting  statutes  of  this  character,  the  fact  that  they 
do  conflict  ought  to  be  clearly  established.  The  counsel  for  the 
plaintiff  in  error  has  argued  this  part  of  the  case  as  if  the  fact  was 
established ;  as  if  a  line  drawn  from  the  source  of  the  Little  Miami 
to  the  source  of  the  Great  Miami  would  include  the  land  between 
Ludlow's  line  and  that  of  Roberts ;  and  this  Court  has  thus  Alt 
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treated  the  question  as  it  has  been  argqed.  But  this  fact  is  not  es- 
tablished in  this  case.  It  is  not  among  the  facts  agreed  by  the  par- 
ties, nor  was  the  state  Court  required  to  instruct  the  juFy,  that  if 
they  should  find  the  land  west  of  Ludlow's,  and  east  of  Roberts'st 
line,  to  lie  between  the  Little  and  Great  Miami,  or  within  Symmes's 
purchase,  <^  that  it  had  been  withdrawn  from  appropriation,  under 
and  by  virtue  of  said  military  land  warrants,  prior  to  the  year  IS  10,''  \ 
and  that  M* Arthur's  patent  was  consequently  void.  The  Court  was 
not  required  to  state  the  law  hypothetical ly,  as  being  dependent  on 
the  fact;  but  to  assume  the  fact,  and  to  slate  the  law  positively 
upon^that  assumption.  The  record,  we  think,  did  not  authorize  the 
Court  to  consider  this  fact  as  established,  and  to  withdraw  it  from 
the  jury. 

There  is  no  error  in  refusing  this  instruction. 

2.  The  counisel  for  the  defendant  then,  asked  the  Court  to  instruct 
the  jury,  that,  as  the  third  section  of  the  act  of  the  Congress  of  the 
United  States,  of  the  11th  of  April,  1818,  declares:  <<  That  from  the 
source  of  the  Little  Miami  river  to  the  Indian  boundary  line,  esta- 
blished by  the  treaty  of  Greenville,  in  1795,  the  line,  designated  as 
the  westerly  boundary  line  of  the  Virginia  tract,  by  an  act  of  Con- 
gress, passed  on  the  23d  day  of  March,'1804,  entitled,  <.an  act  to 
ascertain  the  boundary  of  the  lands  reserved  by  the  state  of  Virgi- 
nia, north-west  of  the  river  Ohio,  for  the  satisfaction  of  her  officers 
and  soldiers  on  continental  establishment,  and  to  limit  the  period  for 
locating  the  said  lands,'  shall  be  considered  and  held  as  such  until 
*4<l3l  P''^®'^^^®  directed  by  law;"  and  as  said  *boundary  line 
J  was  run  by  Ludlow,  under  the  directions  of  the  Surveyor 
Greneral,  pursuant  to  an  act  of  Congress,  entitled,  ^' An  act  to  extend 
and  continue  in  force  the  provisions  of  an  act  entitled, '  an  act  giving 
a  right  of  pre-emption  to  certain  persons,  who  have  contracted  with 
John  Cleves  S/mmes,  or  his  associates,  for  lands  lying  between  the 
Miami  rivers,  in  the  territory  north-west  of  the  Ohio,  and  for  other 
purposes/  "  approved  May  1st,  1802;  and  ofiered  for  sale  at  public 
auction,  at  the  Cincinnati  land  office,  pursuant  to  the  act,  entitled, 
<^  An  act  making  provision  for  the  disposal  of  public  lauds  in  the 
Indiana  territory,  and  for  other  purposes,"  approved  March  26th, 
1804,  must  be  construed  as  having  relation  back  to  the  time  the 
above  recited  act,  entitled,  <^  An  act  to  ascertain  the  boundary  of  the 
lands  reserved  by  the  state  of  Virginia,  north-west  of  the  river 
Ohio,  for  the  satisfaction  of  the  officers  and  soldiers  on  continental 
establishment,  and  to  limit  the  period  for  locating  said  lands,"  ap- 
proved, 23d  of  March,  1^04 ;  v^as  passed,  and  took  effect ;  and  as 
the  plaintiff's  patent  covers  lands  west  of  that  line,  and  south  of  the 
Greenville  treaty  line,  and  is  based  on  an  entry  made  in  1810,  on  a 
Virginia  continental  laad  warrant,  which  land  had  been  surveyed 
and  sold  to  the  defendant,  pursuant  to  the  acts  of  Congress  prior  to 
the  year  1810,  the  plaintiff's  patent  is  void:  and  their  verdict  ought 
to  be  for  the  defendant. 

The  prayer  iof  this  instruction  is  founded  on  the  assertion  that 
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Ludlow's  lipe  was  run  under  the  direction  of  the  Surveyor  General, 
pursuant  to  the  act  of  Congress  of  the  1st  of  May,  1802,  granting 
pre-emption  rights  to  purchasers  from  John  Cleves  Symmes  ;•  and, 
that  the  land  in  controversy  was  sold,  pursuant  to  the  act  of  the  26th 
of  March,  1804,  making  provision  for  the  disposal  of  public  lands  in 
the  Indian  territory,  apd  for  other  purposes. 

If  by  the  words  ^'  pursuant  to  an  act  Of  Congre^,''  as  used  in  this 
prayer,  it  is  intended  to  say  that  the  boundary  line  run  by  Ludlow 
was  correctly  rqn  as  required  by  the  act  of  May  1st,  1802 ;  and  that 
.  the  sale  of  the  land  in  controversy  was  authorized  by  the  act  of  the 
26th  of  March,  1804,  then  the  Court  is  required  to  decide  fact^  not 
admitted  by  the  parties,  *  which  are  proper  for  the  considera-  ^^AtlA 
tipn  of  the  jury;  and  then  to  declare  the  law  arising  upon  ^ 
those  facts.  If  those  words  mean  no  more  than  that  the  line  was 
actually  rmi  under  the  authority  of  the  Surveyor  General,  and  that 
the  land  in  controversy  was  actually  sold  at  the  land  office  in  Cin- 
cinnati by  the  officers  of  government,  the  question  fairly  arises,  what 
.  influence  have  these  facts  on  the  rights  of  the  parties  ?  Do  they, 
taken  in  Connexion  with  the  acts  of  the  23d  of  March,  1804,  and  of 
the  11th  of  April,  1318,  justify  the  inference  which  the  Court  is 
asked  to  draw,  that  the  act  of  1818  relates  back  to  the  act  o(  1804, 
and  take^  effect  from  its  date,  so  as  to  avoid  a  patent,  issued  in  Oc- 
tober, 1812,  on  an  entry  and  survey  made  in  1810.-    ' 

It  has  already  been  stated  that  the  act  of  the  23d  of  March,  1804^ 
establishes  Ludlow's  line,  not  absolutely,  but  on  condition  that  Vir- 
ginia should  assent  to  it ;  and  that  Virginia  never  did  assent  to  it 

It  has  also  been  stated  that  in  1812,  Congress  authorized  the  Pre- 
sident to  appoint  commissioners  who  should  proceed  in  concert  with 
such  as  might  be  appointed  by  Virginia,  to  run  a  line  which  should 
constitute  the  western  boundary  of  the  Virginia  military  reseifve. 
These  commissioners  did  meet,  and  did  cause  a  line  to  run  from  the 
source  of  the  Little  Miami  to  the  source  of  the  Scioto.  This  is  called 
Roberts's  line.  The  commissioners  of  Virginia  did  uoX  assent  to 
this  line.    Consequently  it  is  of  no  operatiofr. 

The  act  of  April  the  11th,  1818,  declares  that  Ludlow's  line  shall 
be  considered  and  held  as  the  true  western  boundary  of  the  Virginia 
military  reserve  until  otherwise  directed  by  law.  But  from  what 
time  shall  it  be  so  considered  and  held  ?  The  language  of  the  law 
is  entirely  prospective.  It  is  a  principle  which  has  always  been 
held  sacred  in  the  United  States,  that  laws  by  which  human  action 
is  to  be  regulated,  look  forwards,  not  backwards;  and  are  never  to 
be  construed  retrospectively,  unless  the  language  of  the  act  shall ' 
render  such  construction  indispensable.  No  words  are  found  in 
the  act  of  1818  which  render  this  odious  construction  indispensable. 
The  language  is  that  Ludlow's  line  shall  foe  considered  and  held,  that 
is,  shall  in  future  be  considered  and  held  as  the  *true  western  rn^oe 
boundary  of  that  reserve.  That  this  was  the  understanding  »- 
of  the  legislature,  is  rendered  the  more  probable  from  the  clause 
which  relates  to  patents.  It  does  not  annul  patents  already  issued,  but 
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declares  that  no  patent  shall  be  granted  on  any  location  and  surve7 
that  has  been  or  may  be  made  west  of  this  line.  Patents  which  have 
been  granted  are  not  affected  directly  by  the  words  of  this  law,  and 
must  depend  on  the  pre-existing  act  of  Congress. 

The  argument  is,  that  this  act  declaring  that  Ludlow's  line  shall 
be  considered  and  held  as  the  westerly  boundary  line  of  the  reserve 
until  otherwise  directed  by  law,  proves  that,  according  to  the  true 
construction  of  the  deed  of  cession,  this  line  is  in  reality  the  true 
boundary,  and  therefore  that  all  titles  previously  acquired  to  lands 
lying  west  of  this  line  are  invalid. 

We  cannot  admit  the  correctness  of  this  argument. 

That  in  the  state  of  things  which  existed  in  1812  and  1818,  Con- 
gress might  establish  the  western  boundary  of  the  ipilitary  reserve, 
80  a»  to  affect  titles  thereafter  to  be  acquired,  is  not  questioned. 
Congress  might. fix  a  reasonable  time  within  which  titles  should  be 
asserted,  and  might  annex  conditions  to  the  extension  of  this  time. 
But  to  look  back  to  titles  already  acquired,  to  declare  by  a  law  what 
was  the  meaning  of  the  compact  under  which  those  titles  were  ac- 
quired, is  to  construe  that  compact  and  to  adjudicate  in  the  form  of 
legislation.  It  would  be  the  exercise  of  a  judicial,  not  of  a  legisla- 
tive power.  This  construction  can  never  be  admitted  by  the  Court 
unless  it  be  rendered  indispensable  by  the  language  of  the  act  We 
do  not  think  that  the  langiiage  of  this  act  does  require  it. 

If  the  language  of  the  statute  does  not  require  this  construction, 
neither  do  the  facts  that  Ludlow's  line  was  run  by  order  of  the  Sur- 
veyor General,  and  that  the  land  in  controversy  was  sold  by  the 
regular  agents  of  government.  These  facts  cannot  we  think  carry 
baek  the  act  of  1818  to  1804,  and  give  it  a  retrospective  operation. 

We  do  not  inquire  into  the  power  of  Congress  to  pass  such  an 
act.    There  is  undoubtedly  much  force  in  the  argument  suggested 

*4361  ^*  ^^^  ^^^'  ^^^^  ^^®  general  power  of  ^legislation,  which  Con- 
J  gress  could  exercise  over  the  territory  north-west  of  the 
Ohio,  passed  to  the  new  government  when  the  territory  was  erected 
into  a  state ;  and  that  Congress  retained  only  the  power  of  a  pro- 
prietor with  a  capacity  "  to  dispose  of  and  make  all  needful  rulea 
and  regulations  respecting  the  property."  But  it  is  unnecessary  to 
pursue  this  inquiry,  because  we  are  of  opinion  that  this  construction 
is  inadmissible. 

The  Court  therefore  did  right  in  rejecting  this  prayer. 

The  third  instruction  asked  by  the  defendant  is  m  these  words ; 
that  according  to  the  true  intent  and « meaning  of  the  act  and  deed 
of  cession  from  Virginia  t*  the  United  States,  the  land  lying  between 
the  rivers  Scioto  and  Little  Miami  is  bounded  by  a  line  extending 
from  the  source  or  point  of  land  farthest  removed  from  the  mouths 
of  these  rivers,  from  which  the  rain  descending  on  the  earth  runs 
down  into  their  respective  channels,  along  the  tops  of  the  ridges, 
dividing  the  waters  of  the  Scioto  from  the  watel^  of  the  Great  Mi- 
anai,  which  empties  into  the  Ohio  below  the  mouth  of  the  Little 
Miami,  as  delineated  on  the  diagram  returned  by  the  County  Sur- 
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veyor  for  the  defendant  in  this  case ;  and  as  the  plaintiff's  patent 
covers  land  west  or  without  the  boundary  of  the  district  so  bounded 
as  aforesaid,  and  is  based  on  an  entry  on  a  Virginia  continental  land 
warrant,  which  entry  was  made  in  the  year  1810,  and  which  said 
entry  and  patent  eover  land  which  had,  pursuant  to  the  acts  of  Con- 
gress, been  surveyed  and  sold  to  the  defendant  prior  to  the  date  of 
the  plaintiff's  said  entry,  the  plaintiff's  patent  is  void:  and  their 
verdict  ought  to  be  for  the  defendant 

In  the  case  of  Doddridge  vs.  Thompson,  9  Wheaton,  469,  this 
Court  said  that  the  territory  lyine  between  two  rivers  is  the  whole 
country  from  th6ir  sources  to  their  mouths;  and  a  straight  line 
drawn  from  the  source  of  one  river  to  the  source  of.  the  other  was 
considered,  in  that  case,  as  furnishing  the  western  boundary  of  the 
lands  lying  between  them.  One  or  both  of  the  rivers  may  pursue 
such  a  course  that  a  straight  line  from  the  source  of  one  to  the 
source  of  the  other  may  cross  one  or  both  of  them.  Such  a  case 
itoay  form  an  exception  to  the  universal  application  of  the  straight 
line,  *and.may  go  far  in  showing  that  no  general  rule  can  be  r*^t^» 
laid  down  which  will  fit  every  potable  case.  But  this  ob-  l  ^^' 
vipus  and  reasonable  rule  has  been  adopted  by  Congress  as  .well  as 
by  this  Court.  Ther  act  of  1804  adopts  the  straight  line.  The  act 
of  1812  obviously  contemplates  a  straight  Une,  and  the  act  of  1818 
adopts  Ludlow's  1^,  from  the  source  of  the  Little.  Miami  to  the 
Indian  boundary  line  established  at  the  treaty  of  Greenville,  and 
the  line  run  by  Roberts  from  the  Indian  bouncuiry  to  die  source  of 
the  Scioto. 

The  counsel  for  the  defendant  in  the  state  Court  abandoned  the 
rule  adopted  by  Congress  and  by  this  Court,  by  taking  for  his  com- 
mencement <Uhat  point  of  land  which  is  farthest  removed  from  the 
mouths  of  the  respective  rivers,  and  ttom  which  the  rain  descend* 
ing  on  the  earth  runs  down  into  their  respective  channels;"  and  to 
draw  a  line  from  that  point  along  the  top  of  the  ridges  dividing  the 
waters  of  the  Scioto  from  the  waters  of  the  Great  Miami 

We  feel  some  difficulty  in  comprehending  the  principle  which  has 
suggested  and  can  sustain  this  rule.    Why  should  a  line  drawn  along 
the  top  of  the  ridges  which  divide  the  waters  of  the  Scioto  from 
those  of  the  Great  Mianu  constitute  the  true  boundary  of  the 
country  lying  between  the  Great  and  Little  Miami  ?    Would  such 
a  line  certainly  lead  to  the  source  of  the  Scioto  or  to  that  of  the  > 
Little  Miami?    We  can  give  no  satisfactory  answer  to  these  in* 
quiries.    It  is  some  objection  too  to  this  instruction,  that  the  jury 
would  be  much  and  unnecessarily  perplexed  in  finding  the  point  of 
land  farthest  removed  from  the  mouth  of  each  river,  and  from 
which  the  rain  descending  on  the  earth  runs  down  into  their  respect- 
ive channels.    If  any  point  exists  which  would  fit  all  parts  of  the 
description,  and  could  be  found  by  the  jury,  it  is  by.no  means  cer 
tain  that  such  point  would  be  in  a  line  wmch  would  mark  the  bound 
ary  of  the  country  between  the  two  rivers. 
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The  rule  which  the  Court  was  asked  to  lay  down  appears  to  us 
to  be  entirely  arbitrary ;  and  this  prayer  was  properly  rejected. 

4.  The  fourth  instruction  has  been  abandoned  by  the  plaintiff  iu 
error. 

*438l  *^*  '^®  proposition  on  which  the  fifth  prayer  depends  is, 
^  <Ubat  the  sources  of  the  two  rivers  must  be  at  that  point  in 
their  respective  channels  at  which,  from  the  union  of  several 
streams,  ^sufficient  water  flows  at  an  ordinary  stage  on  which  to 
navigate  small  vessels  laden." 

This  rule  for  ascertaining  the  source  of  a  river  is  entirely  new  in 
this  country.  A  stream  may  acquire  the  name  of  a  river  which  is 
not  navigable  in  any  part,  A  river  which  is  navigable,  may  retain 
that  name  above  the  highest  navigable  point  The  meaning  of 
words  as  commonly  used  must  be  changed  before  the  source  of  a 
river  can  be  confounded  with  its  highest  ixavigable  point. 

The  Court  did  not  erran  rejecting  this  prayen 

6.  The  proposition  on  which  the  sixth  prayer  depends  is,  <^  that 
the  sources  of  the  two  rivers  must  be  considered  asi' commencing  at 
that  point  in  their,  respective  channels  from  which  the  water  flows 
atall  seasons  of  the  year." 

Is'this  proposition  so  invariably  true  as  to  become  a  principle  of 
law  ?  We  think  it  is  not.  A  stream  may  acquire  the  name  of  a 
river,  in  the  channel  of  which,  at  some  seasons  of  extreme,  drought, 
no  water  flows.  For  a  great  portion  of  the  year  parts  of  a  stream 
may  flow  in  great  abundance,  in  which,  during  a  very  dry  season, 
we  may  find  only  standing  pools.  It  would  be  against  all  usage  to 
say  that  the  general  source  of  the  river  was  at  that  point  in  its 
channel  from  which  the  water  always  flowsw^ 

This  prayer,  we  think,  ought  not  to  have  been  granted. 

7.  The  seventh  .  prayer  depends  on  the  proposition,  that  the 
floiurces  of  the  two  rivers  must  be  fixed  at  that  point  in  their  re- 
spective channels,  farthest  removed  from  their  respective  mouths, 
at  which  water  is  fouiid  at  all  seasons  of  the  year. 

If  the  terms  of  this  proposition  be  taken  according  .to  the  most 
obvious  import, it  would  seem  to  vary  from  the  sixth  only  in  this: 
that  tlie  sixth  fixes  the  source  of  a  river  at  the  point  in  the  channel 
from  which  water  flows  at  all  seasons  in  the  year;  while  the  seventh 
fixes  it  at  that  point  which  is  farthest  removed  from  its  mouth,  at 
which  water  is  found  at  all  seasons.  Understanding  it  in  this 
*43dl  ^^^^^'  ^^^  ^proposition  would  not  raise  the  question,  which 
^  of  several  was  the  main  branch;  but  at  what  point  the 
source  of  that  main  branch  was  to  be  found.  The  remarks  made 
on  the  sixth  prayer  would  apply  With  equal  propriety  to  this;  and 
the  Court  would  come  to  the  same  conclusion  on  both.  But  we 
understand  from  the  argument,  that  the  counsel  for  the  plaintiff  in 
error  Intended;  by  this  prayer,  to  furnish  a  rule  by  which  the  main 
branch  might  be  designated.  That  rule  is,  that  the  branch  in  whose 
channel  water  might  be  found  furthest  removed  from  the  mouth  of 
the  river,  is  it^  main  branch. 
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Is  this  proposition  universally  true  ?  That  branch  of  a  river, 
which  is  entitled  to  the  appellation  given  to  the  main  river,  is  a 
odnclusion  of  fact  to  be  drawn  from  the  evidence  in  the  cause. 
Consequently  no.  general  rule  can  be  laid  down,  which  will,  in  all 
cases,  gMide  us  to  %  correct  conclusion.  One  of  the  forks  may  have 
retained  the  name  of  the  main  river,  in  ejcclusion  of  the  others. 
The  Scioto '  and  Miami  are  both  Indian  names,  and  if  any  one 
branch  of  either  had  received  from  the  natives,  and  retained  exclu- 
sively the  name  given  to  the  main  river,  that  would  have  been  the 
stream  referred  to  in  the  reserve,  contained  in  the  deed  of  cession; 
although  water  might  have  been  found  in  a  dry  season  of  the  year, 
in  the  channel  of  some  other,  at  a  -greater  distance  from  the  mouth 
of  the  river ;  or  the  white  men,  who  explored  the  country  before 
the  deed  of  cession  was  executed,  may  have  fixed  the  name  on 
some  one  of  the  branches  of  the  respective  rivers. 

When  France  ceded  to  Great  Britain  all  her  pretensions  to  the 
country  lying  east  of  the  Mississippi,  ^^  from  its  source  to  the  river 
Iberville,''  no  man  could  have  been  so  extravagant  as  to  assert,  that 
the  source  of  the  Mississippi  was  to  be  lopked  for  through  all  its 
branches,  and  fixed  at  that  point  in  the  channel  of  either  in  which 
water  might  be  found  farthest  removed  from  the  mouth  of  the 
river. 

The  size  of  the  rivers,  and  the  notoriety  of  the'  names  by  which 
they  were  designated,  place  the  unreasonableness  of  such  a  preten- 
sion in  so  strong  a  pomt  of  view,  that  we  can  scarcely  bring  our- 
selves to  suppose  that  there  is  any  *resemblahce  between  r*44/v 
the  case  put  by  way  of  illustration,  and  that  under  consider-  I- 
ation.  And  yet,  what  is  the  real  diSference  in  principle?  If  one 
branch  of  a  small  river  has  by  consent  retained  the  name  of  the 
main  river,  in  exclusion  of  the  others,  that  branch  must  be  con- 
sidered, in  the  absence  of  other  circumstances,  as  the  true  boundary 
intended  by  the  parties,  in  a  deed  which  calls  for  the  stream  by  its 
name.  The  fact  may  be  less  certain  and  less  notorious ;  bdt,  if  it 
exists,  it  must  be  followed  by  the  same  consequences. 

If  neither  branch  had  notoriously  retained  the  nahie  of  the  river, 
the  main  branch  is  entitled  to  it.  But  the  main  branch  is  not  ne- 
cessarily that  in  whose  channel  water  might  be  found  at  all  jsci^sons 
of  the  year,  at  the  point  farthest  removed  from  its  mouth.  The 
largest  volume  of  water  is  certainly  one  indication  of  the  main 
stream,  which  does  not  necessarily  accompany  that  which  the 
counsel  for  the  plaintiff  in  error  has  selected  as  the  sole  criterion  by 
which  it  is  to  be  determined.  The  length  of  the  stream  is  another. 
It  is  obvious  that  two  branches  may  pursue  such  a  course  that  the 
source  of  the  longest  may  be  nearer  the  mouth  of  the  river  than 
that  of  the  shortest. 

We  think  the  rule  proposed  in  this  prayer  does  not  furnish  a  cer- 
tain guide  to  conduct  us  to  the  source  of  the. river;  and  therefore 
the  instruction  ought  not  to  have  been  given. 

8.  The  eighth  prayer  requires  the  Court  to  instruct  the  jury,  that 
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the  source  of  each  river  is  at  that  point  farthest  removed  from  its 
mouth,  from  which  the  rain  runs  down  into  its  channel 

We  cannot  perceive  /m  the  rule  which  this  instruction  proposes, 
any  principle  which  will  conduct  us  to  the  source  of  the  main 
stream.  '  Every  objection  to  granting  the  seventh  prayer,  applies 
with  equal  force  to.  this.    They  *need  not  be  repeated.    . 

The  Court  did  not  err  in  rejecting  it. 

The  instructions  to  the  jury,  for  which  the  plaintiff  applied  to 
the  state  Court,  are  some  of  them  mixed  questions,  involving  {a^ 
with  law,  and  requiring  the  Court  to  decide  the  fact,  and  then  to 
declare  the  law  upon  th^t  fact.  Others  propose  a  rule>  as  of  unt- 
*44l1  ^^^^^  application,  to  ascertain  the  main  ^branch  of  a  river j 
-'  and  the  source  of  that  main  branch,  which  would  unques- 
tionably, in  many  cases,  mislead  us.  They  propose  one  single  cir- 
cumstance, in  exclusion  of  all  others,  as  being  the  infallible  evidence 
of  a  complex  fact  depending  on  a  number  of  varying  circumstances. 

The  Court  very  properly  refused  to  give  any  of  these  instruc- 
tions. 

This  Qourt  is  of  opinion  that  there  is  no  error  in  the  judgment  of 
the  state  Court,  and  that  it  ought  to  be  affirmed,  with  costs. 
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*S0L0M0N  SOUTHWICK,  SpENCSB   STAFFORD,  AND    JDHN  VaN  Nb9S 

Gates,  Pxaiktiffs  in  error,  vs.  The  Postmaster  General 

OF  THE  UmITED  StATES. 


A  Diitriet  Court  of  the  United'Statesy  pedbnnmg  fhe  appropriate  daty  of  a  District  Court, 
»  not  atttng  ao  a  Ciseoh  Court,  becauae  it  poMeaaea  tho  powna  of  a  Ciicuit  Court  alao. 


WRIT  of  error  to  tbe  Circuit  Court  of  the  southern  district  of 
New  York. 

This  suit. was  commenced  originally  by  the  Postmaster  General, 
in  the  District  Court  of  the  northern  district  of  New  York,  in  May, 
1822,  against  Solomon  Southwick,.and  his  codefendants,  who  were 
his  sureties;  to  recover  six  thousand  dollars,  the  penalty  of  a  bond 
given  by  them  for  the  faithful  discharge  of  his  duties  as  Postmaster 
of  the  city  of  Albany.  In  1824,  judgment  was  rendered  in  favour 
of  the  Postmaster  General,  and  a  writ  ^of  error  was  thereupon 
.  brought,  and  the  record  certified  to  the  Circuit  Court  of  the  southern 
district  of  New  York.  The  judges  of  the  Circuit  Court  divided  in 
opinion  upon  several  points  which  arose  in  the  case,  and  the  same 
were  certified  to  this  Court ;  where  they  were  considered  and  de- 
cided at  January  term,  1827.  The  decision  of  this  Court  having 
been  certi^ed  to  the  Circuit  Court,  the  judgment  of  the  I^trict 
Court  was  affirmed  by  the  Ciituit,  in  May. term,  1828. 

Upon  this  judgment  this  writ  of  error  waa  prosecuted,  and  now 
Mr.  Wirt,  the  Attorney  General  of  the  United  States,  moved  to  dis- 
miss the  same. 

He  contended  that  the  phrase  in  the  act  of  Congress,  passed  April 
29, 1812, 1  Sess.  12  Congress,  ch.  71,  <' sitting  as  a  Circuit  Court," 
is  confined  to  such  causes  as  are  exclusively  of  Circuit  Court  juris- 
diction; and  does  not  .embrace  causes  of  which  District  Courts  as 
such,  and  Circuit  Courts  as  such,  have  a  concurrent  jurisdiction. 

He  argued,  that  this  is  the  correct  construction  of  the  act  of  Con- 
gress, and  is  consistent  with  the  judicial  system;  ^because,  r«44Q 
in  no  case  has  a  writ  of  en^orbeen  given  to  reverse  the  judg-  ^ 
ment  of  a  Circuit  Court,  in  a  cause  brought  up  from  a  District  Court; 
provided  such  cause  was  within  the  ordinary  jurisdiction  of  a  District 
Court.  In  such  cases,  the  judgment  of  the  Circuit  Court  has  been 
uniformly  final  and  conclusive.  If  the  act  in  question  has  intro- 
duced a  different  rule,  in  reference  to  causes  decided  in  the  northern 
District  Court  of  New  York,  it  is  an  anomaly  in  our  judicial  legis- 
lation. 

The  District  Courts  have  jurisdiction  of  postoffice  bonds.  12 
Wheaton,  136.  Dox  et  al.  vs.  The  Postmaster  General,  1  Pe- 
ters, 318. 

He  submitted  that  the  act  of  1826  does  not  reach  cases  within  the 
ordinary  jurisdiction  of  the  District  Courts.    If  it  be  otherwise,  it 
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must  be  shown  that,  in  fact,  the  District  Court  sat  as  aOircuit  Court; 
and  this  cannot  be  establbhed  in  the  case  before  the  Court. 

He  inquired  if  the  judgment  of  the  Diistrict  Court  in  this  cause, 
could  have  been  removed  directly  to  the  Supreme  Court,  under  the' 
act  of  1826?    Certainly  not. 

The  act  creating  the  northern  District  Court,  was  designed  to  ex- 
tend to  that  district  the  benefit  of  a  Circuit  Court  jurisdiction;  not  to 
confer  Circuit  Court  powers,  concurrent  with  those  which  it  pos^ 
sessed  in  its  appropriate  character.  It  would  have  been  idle  and 
useless  to  have  intended  otherwise,  and  therefore  cannot  be  pre- 
sumed. 

« 

Mr.  Taylor,  for  the  plaintifiis  in  error,  in  opposition  to  the  motion, 
urged,  that  the  appropriate,  original  ji^sdiction  of  the  District  Court, 
in  its  general  features,  relates  to  admiralty  and  maritime  causes,  to 
seizures  under  the  revenue  laws,  to  petty  offences,  and  to  civil  suits 
when  the  United  States  is  plaintiff,  and  the  sum  in  controversy  does 
not  exceed  five  "^hundred  dollars.  It  is  the  inferior  Court  of  the 
United  States. 

The  appropriate  original  civil  jurisdiction  of  the  Circuit  Court, 
extends  to  all  civil  suits  where  the  United  States  is  plaintiff,  and  the 
matter  in  controversy  exceeds  five  hundred  dollars;  or  when  an 

*4441  ^^^^°  ^^  ^  P^^9  ^^  ^^^  sui^  ^  between  a  *citizen  of  the  state 
•'  where  the  action  is  brought,  and  a  citizen  of  another  state. 

The  District  Court  may,  indeed,  exercise  jurisdiction  of  civil  causes 
in  behalf  of  the  United  States,  where  the  matter  in  controversy  ex- 
ceeds five  hundred  dollars,  but  in  all  such  cases  the  jurisdiction  of 
the  District  and  Circuit  Courts  is  concurrent  It  is  to  be  .presumed 
that  the  Court  sits  in  its  superior  character,  whenever  the  matter  in 
controversy  will  authorize  this  to  b^  done. 

This  presumption  is  strengthened  by  the  consideration,  that  the 
parties  have  a  right  in  the  one  case  to  have  the  proceedings  reversed, 
and  the  errors  which  may  happen  corrected  by  this  Court,  which  is 
of  common  right;  and  which  is  denied  to  them  upon  the  principles 
claimed  for  the  Postmaster  General.    '  * 

The  propriety  of  a  liberal  constniction  of  the  act  of  Congress,  for 
the  purposes  of  allowing  a  review  of  the  District  Court  for  the 
northern  district,  will  be  apparent,  when  the  history  of  that  Court 
for  several  years  subsequent  to  1811  sh^ll  be  considered. 

In  1812  the  judge  of  the  New  York  District  Court  became  inca- 
pable of  discharging  the  duties  of  his  office.  Hence  the  act  of  April 
29, 1812^  which  authorized  the  appointment  of  an  additional  judge 
of  the  District  Court,  for  the  district  of  New  York.  The  act  of  April 
9,  1814,  2  Session  of  13th  Congress,  ch.  108,  divided  the  original 
New  York  district  into  two  districts,  and  assigned  a  district  judge  to 
each. 

It  provides  "that  the  District  Court  in  the  said  northern  district  of 
New  York,  shall,  besides  the  ordinary  jurisdiction  of  a  District  Court, 
have  jurisdiction  of  all  causes  except  of  appisals  and  writs  of  error, 
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cognizable  by  law  in  a  Circuit  Court ;"  and  writs  of  error  shall  lie 
from  decisions  thereon,  to  ^he  Circuit  Coiut  of  the  southern  district 
of  New  York,  in  the  same  manner  as  from  other  District  Courts,  to 
their  respective  Circuit  Courts. 

Writs  of  error  would  lie  equally  in  all  cases,  whether  the  Court 
was  exercising  its  ordinary  or  extraordinary  jurisdiction. 

In  the  northern  district,  until  the  act  of  the  3d  of  March,  1815, 
*there  was  but  one  Attorney  General,  and  the  marshal  was  r*^^^ 
appointed  and  commissioned  for  both  Courts,  until  the  act  of  '- 
March  3d,  1825. 

Mr.  Taylor  considered  that  ihe  act  of  the  Sd  of  March,  1817, 
revived  and  continued  the  suits  and  proceedings  which  had  been 
discontinued  in  the  northern  district  of  New  York,  and  that  it  author- 
ized the  judges  of  the  southern  district  to  hold  the  Courts  therein, 
either  singly  or  jointly,  with  the  judge  of  the  northern  district    ' 

Under  this  act  the  same  difficulties  arpse  in  conducting  the  busi- 
ness of  the  northern  district,  which  had  been  formerly  experienced 
in  the  southern  district.  '  To  remedy  these  evils,  at  the  first  session 
of  the  fifteenth  Congress,  the  act  of  April  3d,  1818,  was  passed. 
That  act  required  the  judge  of  the  northern  district  to  hold  his  Courts, 
unless  he  gave  timely  notice  of  his  inability  to  the  judge  of  the 
southern  district ;  in  w;hich  case  the  latterovas  required  to  act  as  his 
substitute.  Suits  and  proceedings  were  again  revived;  actions  com- 
menced in  the  former  district  of  New  York  were  transferred;  and 
actions  thereafter  to  be  commenced  were  limited  to  the  district  where 
they  might  or  did  arise ;  and  the  original  jurisdiction  of  the  Circuit 
Court  of  the  southern  district  was  confined  to  actions  arising  there. 

No  further  legislation  took  place  telative  to  these  Courts  until  the 
28d  of  May,  1826,  when  the  act  was  passed  allowing  appeals  and 
wjrits  of  error  to  this  Court,  from  decisions  of  (he  northern  District 
Court,"  when  exercising  the  power  of  a  Circuit  Court;"  and  from 
decisions  thereafter  to  be  made  by  the  Circuit  Court  for  the  southern 
district,  in  causes  removed  to  the  Circuit  Court  from  the  District 
Court  of  the  northern  district,  "sitting  as  a  Circuit  Court." 

At  the  time  the  former  writ  of  error  was  brought  to  remove 
this  cause  from  the  northern  district  Court  to  the  Circuit  Court  of  the 
southern  district,  it  was  not  legal  to  prosecute  it  to  this  Court.  Simi- 
lar causes  may  now  be  removed,  and  here  reviewed.  This,  he  argued, 
furnished  a  reason  for  the  second  clause  of  the  act  of  1826. 

These  acts  afford  an  answer  to  the  inquiry,  whether  the  northern 
District  Court,  in  deciding  this  cause,  "was  sitting  *as  a  Cir-  r»-4^ 
cuit  Court."    The  expression  in  the  act  of  1814,  is,  "causes  L 
cognizable  by  law  in  a  Circuit  Court,"  and  in  that  of  May ,^1826,  it 
is,  "  when  exercising  the  powers  of  a  Circuit  Court." 

Was  not  this  cause  cognizable  by  law  in  a  Circuit  Court  ?  Would 
not  such  a  Court  in  entertaining  jurisdiction  over  it,  be  in  the  ex* 
ercise  of  its  appropriate  powers  ?  If  so,  the  District  Court  was  "sit- 
ting as  a  Circuit  Court." 

The  parties  were  proper  for  the  Circuit  Court ;  the  nature  of  the 
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action  was  one  invplving  a  large  sum,  and  questions  were  presented 
of  deep  interest,  both  as  to  their  responsibility  as  sureties,  and  the 
character  of  the  principal  in  the  bond.  The  allegations  made  by  the 
defendants  were  supported  by  the  finding  of  the  jury,  and  they  went 
to  show  that  the  sureties  were  exonerated,  and  in  judgment  of  law 
were  discharged  from  the  bond.  The  doubts  and  dilSculties  of  the 
case  were  manifest  by  the  division  of  opinion  of  the  judges  of  the 
southern  Circuit  Court  These  matters  are  sufficient  to  give  the  Dis- 
trict Court  of  the  northern  district  jurisdiction  as  a  Circuit  Court  The 
act  of  1826  allows  writs  of  error  from  the  District  Court  only  <' when 
exercising  the  powers  of  a  Circuit  Court,"  and  this  is  done  on  the 
presumption  that  these  powers  were  exercised  on  subjects  proper  for 
them. 

He  fiirther  contended,  that  the  act  of  1826  was  a  remedial  statute, 
and  was  entitled  to  be  viewed  most  favourably  to  parties,  to  whom 
it  was  intended  to  give  relief.  Kits  provisions  do  not  embrace  this 
case,  it  will  stand  almost  wholly  inoperative  on  the  statute  book. 

Had  the  Circuit  Court,  when  the  case  was  first  before  it,  decided 
that  the  facts  found  by  the  jury  discharged  the  parties  to  the  bond, 
the  United  States  would,  by  their  law  officer,  have  considered  it  al- 
together reasonable  that  the  opinion  should  have  been  reviewed  by 
this  Court  The  plaintiffs  in  errpr  claim  no  more  than  the  appjica- 
tion  of  the  same  just  principle  to  their  case. 

Mr.  Chief  Justice  Mabshall  delivered  the  opinion  of  the  Court 
^4471  ^'^his  is  a  motion  to  dismiss  a  writ  of  error  to  a  judgment 
.  ^  rendered  in  the  Court  of  the  United  States,  for  the  seventh 
circuit  and  southern  district  of  New  York,  in  favour  of  the  Postmas- 
ter General.  -  The  foundation  of  the  motion  is,  that  this  Court  has 
no  jurisdiction  of  the  cause. 

The  original  judgment  was  rendered  in  the  Court  for  the  northern 
district  of  New  York,  on  which  Congress  had  conferred  jurisdiction 
as  a  Circuit  Court  also.  That  judgment  was  removed  into  the  Cir- 
cuit Court  sitting  in  the  southern  district  by  writ  of  error,  and  was 
affirmed  iii  that  Court. 

In  May  1826,  Congress  enacted  ^Uhat  appeals  and  writs  of  error 
shall  lie  from  decisions  in  the  District  Court  for  the  northern  district 
of  New  York,  when  exercising  the  powers  of  a  Circuit  Court ;  and 
from  decisions  which  may  be  made  by  the  Circuit  Court  for  the 
southern  district  of  said  st^te,  in  causes  heretofore  removed  to  said 
Circuit  Court  from  the  said  District  Court  sitting  as  a  Circuit  Court  to 
the  Supreme  Court  of  the  United  States,  in  the  same  manner  as  from 
Circuit  Courts." 

The  doubts  rcspecting  the  jurisdiction  of  the  Court  is  produced  by 
this  act 

By  the  judicial  act  the  District  Courts  have  cQngnizance  concur- 
rent with  the  Circuit  Court  of  all  cases  where  the  United  States  sue. 
By  the  act  of  the  3d  of  March,  1815,  vol.  iv.  p.  855,  it  is  enacted  that 
the  District  Courts  of  the  United  States  shaU  have  cognizanc6^  con- 
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current,  &c.>  of  all  suits  at  common  law  where  the  United  States  or 
any  officer  thereof  under  the  authority  of  any  act  of  Congress,  shall 
sue,  &c.  This  act  gave  the  District  Court  jurisdiction  of  all  suits 
brought  by  the  Postmaster  General.  It  has  been -construed  by  this 
Court  to  give  the  Circuit  Courts  cognizance  of  the  same  causes. 

The  District  Courts  which  exercise  Circuit  Court  jurisdiction,  do  not 
distinguish  in  their  proceedings  whether  they  sit  asa  Circuit  or  a  District 
Court  That  is  determined  by  the  subject  matter  of  their  judgments. 
Their  records  are  all  kept  as  the  records  of  a  District  Court.  If  the 
Oourt  for  the  northern  district  of  New  York  sat  as  a  Circuit  Court  when 
the  original  judgment  was  rendered  against  the  ^plaintiflf  in  c^aao 
error^  this  Court  can  take  jurisdiction  of  the  judgment  affirm-  ^ 
ing  it,  which  was  rendered  in  the  Circuit  Court ;  if  the  original  judg- 
ment was  rendered  by  a  District  Court,  no  writ  of  error  lies  to  the 
judgment  of  affirmance  pronounced  in  the  Circuit  Court. 

Had  the  Court  for  the  northern  district  of  New  York  possessed  no 
Circuit  Court  powers,  it  could  still  have  taken  cognizance  of  this 
cause.  By  conferring  on  it  the  powers  of  a  Circuit  Court,  Congress 
lias  added  nothing  to  its  jurisdiction  in  this  case.  In  taking  cogni- 
zance of  it,  a  District  Court  has  exercised  the  ordinary  jurisdiction 
assigned  to  that  class  of  Courts.  No  extraordinary  powers  were 
brought  into  operation.  We  cannot  say  that  a  District  Court,  per- 
forming the  appropriate  duty  of  a  District  Court,  is  sitting  as  a 
Circuit  Court,  because  it  possesses  the  powers  of  a  Circuit  Court 
also. 

The  writ  of  error  must  be  dismissed,  this  Court  having  no  juris- 
diction, in  the  case.  / 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  southern  district 
of  New  York,  and  on  the  motion  of  the  Attorney  General  made  in 
this  cause  at  a  prior  day  of  this  term,  to  wit,  February  7th,  1829,  to 
dismiss  this  cause  for  want  of  jurisdiction,  and  was  argued  by  coun 
sel.  On  consideration  whereof,  it  is  considered,  ordered,  and  ad- 
judged by  this  Court,  that  the  writ  of  error  in  this  cause  be,  and  the 
same  is  hereby,  dismissed  for  want  of  jurisdiction^ 
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*Plowden  Weston  and  othbbs,  Plaintiffs  in  EmtoB^  vs.  Thx 
CiTT  Council  of  Charleston,  Defendants. 

r  > 

/ 

A  tax  imposed  by  •  law  of  uxj  stito  of  (lie  United  States,  or  und^  th^  aathority  of  such 
a  law,  on  stock  issued  for  loans  made  to  the  United  States,  is  unconstitutionaL 

The  power  of  this  Court  to  revise  the-jadgments  of  state  tribunals  depends  on  the  twenty- 
fifth  8e<^on  of  the  judiciaiy  act.  That  section  enacts  "  that  m  final  judgment  or  decree 
in  any  suit  in  the  highest  Clourt  of  law  or  equity  of  a  state,  in  whidi  a  deeinon  in  the 
suit  could  be  had,"  where  is  drawn  i^  question  the  validity  oif  a  statute,  or  of  an  author- 
ity exerdsed  under  any  state,  on  the.  ground  of  their  being  repugnant  to  the  Constitution, 
treaties,  or  laws  of  the  United  States,  and  the  decision  is  an.  favour  of  their  validity,  *'mav 
be  re-examined,  and  reversed  or  affirmed  in  the  Supreme  Court  of  the  United  States.^ 
[463] 

The  City  Council  of  Charieston,  exercising  an  authority  under  the  state  of  South  Garohna, 
enacted  an  ordinance  by  which  a  tax  was  imposed  on  the  six  and  seven  per  cent  stock 
of  the  United  States ;  and  in  the  Court  of  Common  Pleas  of  the  Charleston  district,  an 
application  was  ma<to  for  a  prohibition  to  restrain  them  from  levying  the  tax,  on  the 
ground  that  the  ordmanoe  violated  the  Constitution  of  the  United  Slates.  Hie  prohibi- 
'  tion  was  granted,  and  the  proceedings  in  the  case  were  removed  to  the  Ccmstitutional 
.Court,  the  highest  Court  of  law  df  the  state ;  and  in  that  Court  it  was  held  that  the 
ordinance  did  not  violate  the  Constitution  of  the  United  States,  aind  a  writ  of  error  was 

.  prosecuted  on  this  decision  to  tliis  Court  Held,  that  the  question  decided  by  the  Con- 
stitutional Court  was  the  very  question  on  which  the  revjaing  power  of  this  Court  is  to 
be  iexeicised.  [464] 

A  writ  of  error  to  this  Court  may  be  prosecuted,  where,  by  the  judgment  of  the  highest 
Court  of  the  state  of  South  Carolina,  a  prohibition  issued  in  a  state  Court,  to  prevent  the 
levying  of  ii  tax  which  was  imposed  by  a  law  repugnant  to  the  Constitution  of  the  United 
States,  was  refused  on  the  ground  tb^t  the  law  was  not  so  repugnant  to  the  Coostitiir 
tion.  [464.] 

The  term  suit  is  certainly  a  very  comprehensive  one,  and  is  understood  to  apply  to  any 
prUbeeding  in  a  Court  of  justice,  in  which  an  individual  punues  that  remedy  in  a  Coorft 
^f  justice  which  the  law  affords  him.  [464] 

The  words  **  final  judgment,''  in  die  twenty-fifth  section  of  the  judiciary  aet,  most  he  un- 
derstood in  the  section  under  consideration  as  applying  to  all  judgments  and  decrees 
which  determine  the  particular  cause ;  and  it  b  not  required  that  such  judgments  shall 
'  finally  decide  upon  the  rights  which  are  litigi^ted,  that  &e  same  shall  be  within  purview 
of  the  sec^on.  [464] 

I(  is  not  the  want  of  original  power  in  an  independent  sovereign  state  to  prohibit  loans  to  a 
foreign  government,  which  restrains  the  state  legislature  from  direct  opposition  to  those 
made  by  the  United  States.  The  restraint  is  imposed  by  our  Constitution.  The  Ame- 
rican people  have  conferred  the  po\ver  of  borrowing  money  on  the  government,  and  by 
making  that  government  supreme,  have  shielded  its  action  in  the  exercise  <if  that  po?rer, 
from  the  action  of  the  local  governments.  The  grant  of  the  power,  and  the  dedarstion 
of  supremacy,  is  a  declaratibn  that  no  such  restraining  or  controlling  power  shall  be  ex- 
ercised. [468] 

>  ■  .  . 

•4501       *THIS  was  a  writ  of  error  to  the  Constitutional  Court  of 

-'  South  Carolina. 

On  the  20th  of  February,  1823,  the  city  council  of  Charleston 

passed  *^  an  ordinance  to  raise  supplies  for  the  use  of  the  city  of 

Charleston,  for  the  year  1823."     The  ordinance  provides  ^'that  the 

following  species  of  property,  ownbd  and  possessed  within  the  limits 

of  the  city  of  Charleston,  shall  be  subject  to  taxation  in  the  manner, 

and  at  the  rate,  and' conformably  to  the  provisions  hereafter  speci- 
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fied ;  that  is  to  say,  all  personal  estate,  consisting  of  bonds,  notes, 
insurance  stock,  six  and  seven  per  cent,  stock  of  the  United  States, 
or  other  obligations  upon  which  interest  has  been  or  will  be  received 
during  the  year,  over  and  above  the  interest  which  has  been  paid, 
(funded  stock  of  this  state,  and  stock  of  the  incorporated  banks  of 
this  state  and  the  United  States  Bank  excepted,)  twenty-five  cents 
i^pon  every  hundred  dollars." 

In  the  Court  of  Common  Pleas  for  the  Charleston  district,  the 
plaintifis  in  error,  in  May,  1823,  filed  a  suggestion  for  a  prohibition, 
as  owners  for  United  States  stock,  against  the  city  council  of  Charles- 
ton, to  restrain  them  from  levying  under  the  ordinances,  on  six  and 
seven  per  cent,  stock  of  the  United  States,  and  the  tax  imposed  un- 
der the  ordinance ;  on  the  ground  that  the  ordinance,  so  far  as  it 
imposes  a  tax  oh  the  stock  of  the  United  States,  is  contrary  to  the 
Constitution  of  the  United  States. 

l^he  prohibition  having  been  granted,  the  city  council  applied  to 
the  Constitutional  Court,  the  highest  Court  of  law  in  the  state,  to 
reverse  the  order,  on  the  ground  that  the  ordinance  was  not  repug- 
nant to  the  Constitution  of  the  United  States;  and  the  proceedings  in 
the  case  having  been  removed  to  the  said  Court,  the  said  Court,  in 
May  term,  1823,  by  a  majority  of  their  judges  (four  being  in  favour 
of  the  constitutionality  of  the  ordinance,  and  three  against  it)  de- 
cided that  the  said  ordinance  did  not  violate  the  Constitution  of  the 
United  States,  in  imposing  a  tax  upon  the  holders  of  United  States 
stock.  From  this  decision  the  relators  appealed  by  writ  of  error  to 
the  Supreme  Court  of  the  United  States. 

The  error  assigned  in  this  Court  was,  that  the  judgment  *or  r#4<, 
the  Constitutional  Court  was  erroneous,  in  that  it  decided  the  *- 
ordinance  of  the  city  council  of  Charleston  not  to  be  repugnant  to 
the  Constitution  of  the  United  States. 

The  case  was  argued  by  Mr.  Hayne,  for  the  plaintiffs  in  error ; 
and  by  Mr.  Cruger  and  Mr.  Legare,  for  the  defendants. 

The  counsel  for  plaintiffs  in  error  submitted,  that  if  the  coul'se  of 
proceeding  adopted  by  the  plaintiffs  in  error  was  not  approved  of, 
by  requiring  a  prohibition  in  the  Court  of  Common  Pleas,  and  on 
the  decision  of  the  Constitutional  Court  being  against  them  by  tak- 
ing the  writ  of  error,  some  other  mode  would  be  employed.  It  was 
the  wish  of  all  the  parties  to  have  the  decision*  of  this  Court  on 
the  question  involved  in  the  case ;  and  a  ready  and  entire  acquies- 
cence would  be  yielded  to  the  judgment  of  the  Court  by  all  who 
were  interested.  It  was  submitted  to  the  Court  that,  for  the  pur- 
poses of  justice,  the  Court  would  give  an  opinion  iipon  the  matter 
assigned  for  error ;  and  if  the  form  in  which  the  case  had  been 
brought  up  was  not  proper,  the  judgment  of  the  Court  would  be 
equally  operative,  and  would  be  yielded  to  by  the  parties,  plaintiffs 
and  defendants  in  error. 
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The  subject  in  controversy  is  one  of  proper  cognizance  for  this 
CourU  .  It  involves  a  niost  important  constitutional  question ;  the 
right  of  the  states,  or  of  state  authorities,  to  tax  the  funded  debt  of 
the  United  States. 

The  subject  matter  of  the  case  belongs,  to  this  Court  The  sound- 
est rule  that  can  be  adopted  is,  that  when  the  matter  in  question 
belongs  to  the  jurisdiction  of  the  federal  Courts,  a  liberal  construc- 
tion in  favour  of  the  powers  of  the  Court  over  it,  should  be  given. 

The  question  in  this  case  concerns  the  vital  means  of  the  nation; 
and  the  power  claimed  to  be  exercised  under  the  ordinance,  would 
interfere  vrith  those  means  on  emergencies  of  the  deepest  interest 
It  is  a  constitutional  question,  and  as  such  is  peculiarly  under  the 
guardianship  of  this  Court 

The  writ  of  error  is  to  the  highest  tribunal  of  the  state  of  South 
Carolina ;  and  the  decision  of  that  Court  has  been  in  favour  of  the 
*452'1  ^'^^i^^^io'^^lity  of  tbe  ordinance ;  thus  *bringing  the  case 
-I  fully  within  the  twenty-fifth  section  of  the  judiciary  act 
LfCt  this  Court  certify  its  opinion,  and  the  controversy  will  be  at  an 
end. 

On  more  occasions  than  one,  when  the  Court  ha^  felt  some  em- 
barrassment as  to  its  juiisdiction,  it  has  expressed  an  opinion  upon 
important  questions;  and  when  the  general  good  required  a  decision. 
United  States  vs,  Kirkpatrick,  9  Wheaton,  720. 

2.  The  act  of  Congress  organizing  the  Courts  of  the  United 
States,  authorizes  this  Court  to  form  and  mould  its  process  so  as  to 
enforce  and  carry  into  effect  the  objects  and  purposes  for  which  the 
federal  Courts  were  established.  It  is  conceived  that  the  writ  of 
prohibition  is  a  mode  of  exercising  jurisdiction  which  is  essential  to 
those  purposes.  There  is  a  strong  analogy  between  the  prohibition 
asked  in  this  case,  and  those  issued  to  District  Courts  under  the  law. 
But  if  the  writ  of  prohibition  may  not  be  adopted,  and  the  Court 
should  decide  this  case  in  favour  of  the  plaintiffs  in  error,  the  case 
may  be  remanded  to  the  Court  of  Common  Pleas  for  the  Charleston 
district;  and  should  that  Court  refuse  to  proceed  as  required,  the 
Suprejue  Court  may  itself  enforce  its  judgment. 

Upon  the  general  question,  the  counsel  for  the  plaintiffs  in  error 
argued,  that  the  ordinance  does  not  impose  a  tax  on  all  public  funds, 
but  specifically  on  the  six  and  seven  per  cent  stock  of  the  United 
States.  Thus  there  aire  selected,  as  the  particular  object  of  taxa- 
tion, those  debts  of  the  government  of  the  United  States ;  and  the 
sum  the  government  has  stipulated  to  pay  for  the  loan  is  diminished 
to  the  extent  of  the  tax.  The  contract  of  the  general  government 
is  invaded,  and  its  credit  impaired.  Its  competency  to  negotiate 
loans  may  be~  destroyed  by  the  admission  of  this  power  of  taxation. 
There  are  two  sources  of  revenue  which  are  essentially  the  right 
of  the  general  government:  that  of  imposing  duties,  and  that  of 
borrowing  money  on  the-  credit  of  the  nation.  The  safety  of  the 
whole  depends  upon  the  free  and  undisturbed  exercise  of  these 
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powers.    In  peace,  the  first  is  necessary  to  reveniie ;  in  war,  the 
*second  is  vital  to  the  defence  and  success^     If  these.powers  r^^t-c^ 
and  rights  are  not  guarded  and  preserved,  the  functions  and  r 
purposes  of  the  Union  will  he  suspended  and  destroyed. 

There  is  no  warrant  for  this  tax,  to  be  derived  from  the  opinion 
of  this  Court  in  the  case  of  M^Cullough  vs.  The  State  of  Maryland, 
4  Wheaton,  316.  The  Court,  at  the  close  of  the  opinion  delivered 
in  that  case,  sanction  a  tax  on  property  held  by  citizens  of  Maryland 
in  the  Bank  of  the  United  Spates,  in  common  with  other  property 
throughout  the  state ;  l)ut  they  say  e;cpressly,  that  ^^a  particular  tax 
upon  the  operation  of  an  instrument  epiployed  by  the  government 
to  carry  its  powers  into  execution,  is  void." 

Mr.  Hayne  presented,  as  a  part  of  his  argument,  thf  opinion  of 
Mr.  Justice  Huger  in  the  Constitutional  Court ;  who,  with  Nott  and 
Bay,  justices,  dissented  from  the  opinion  of  the  majority  of  the 
Court.t 

f  Hnger,  J.  dtMentiente. — ^This  wb8  an  application  for  a  prohibition  to  restrain  the  trea- 
■mrer  of  the  city  of  Charleston  from  levying  a  taj,  imposed  by  a  city  ordinance,  on  six  and 
seven  per  cent  stock  of  the  United  States,  The  words  of  the  ordinance  are:  All  personal 
estate,  consistmg  of  bonds,  notes,  ^cc  six  and  seven  per  cent  stock  of  the  United  States,  or 
other  obligations,  upon  which  interest  has  been  or  will  be  received  during  the  year,  over 
and  above  the  interest  which  has  been  paid,  (except,  &c  die,)  twenty>five  cents  on  every 
hnndred  dollars.  The  prohibition  was  ordered.  A  motion  is  now  submitted  for  the  rever- 
sal of  that  order.  I  am  unwilling,  on  so  important  a  question,  merely  to  express  my  dissent 
from  tho  judgment  of  the  Court  It  is  now  for  the  first  time  agitated,  and  ought  to  be  fully 
discussed,  that  it  might  be  better  understood.  It  affects  the  use  of  a  power,  as  essential  to 
the  general  government  in  periods  of  difficulty  and  danger,  as  any  other  which  the  people 
have  delegated  to  it  If  the  city  council  of  Charleston  can  tax  the  stock  of  the  United 
States,  eo  nomine,  the  states  can ;  and  if  the  states  can,  it  is  impossible  not  to  perceive  that 
the  fiscal  operations  of  the  general  government  may  be  completely  frustrated  by  the  states. 
It  will  be  in  vain  for  Congress  to  pass  acts  authorizing  the  Secretary  of  the  Treasury  to  bor- 
row money,  if  the  holdera  of  their  stock  can  be  taxed  for  having  done  so  by  the  states.  Con- 
gress may  ofier  ten  per  cent  for  loans,  but  who  will  lend,  if  the  states  can  appropriate  the 
whole  to  their  own  use  1  Whether  the  states  willdo  so  or  not  may  be  problematical,  but 
if  they  can  do  so,  the  risk  of  their  doing  so  must  be  covered  by  tlie  terms  on  which  the  loans 
win  be  made.  There  is  but  one  substantial  security  for  the  proper  administration  of  our 
governments,  the  immediate  responsibility  of  the  administrators  Uiereof  to  the  people.  If^ 
however,  the  people  have  or  feel  no  interest  in  the  measures  of  a  government,  its  administra- 
ton  are  only  nominally  responsible ;  they  will  only  be  checked  where  they  act  in  derogation 
of  what  IB  understood  or  iblt  to  be  the  interest  of  their  constituents.  Remote  interests  are 
'  not  seen  by  the  better  informed,  and  they  always  must  present  grounds  for  much  difierence 
of  opinion,  even  among  the  best  informed.  It  is  not  a  stifficient  guard  to  the  powera  of  the 
general  government,  that  the  constituents  of  the  adminiBtrators  of  the  state  governments  have 
a  remote  interest  in  the  preservation  of  those  powers,  or  in  an  uneoibarrassed  exercise  of 
them  by  the  general  government  They  must  not  be  seen,  or  may  not  be  understood,  and 
the  very  case  before  us  presents  a  fnll  illustration  of  the  truth.  No  government,  not  revo- 
utionary ,  has  ever  attempted  to  tax  its  own  stock ;  and  among  others,  for  two  very  satisfactory 
reasons,  h  Because  such  a  tax  must  necessarily  operate  injuriously  upon  all  future  loans ; 
and,  2.  Because  there  is  in  fact  a  violation  of  contract  in  so  doing,  and  therefore  immoral 
and  impolitic.  Under  the  iiifluence  of  ^ese  reasons,  the  legislature  of  this  state  has  refiised 
to  tax  the  stock  of  the  United  States;  but  it  appears,  that  the  city  council  of  Charleston 
have  thought  differently,  and  haye  taxed  it  There  are,  h6wevcr,  some  very  obvious  reasons 
why  the  council  of  Charleston  should  be  less  disposed  to  impose  such  a  tax  than  the 
legulaturew  In  the  firat  place  the  city  of  ChaHeston,  being  commercial,  is  more  within 
the  influence  of  the  .policy  of  the  general  government  than  the  legislature:  if,  there- 
foro,  the  council  of  the  city  can  believe  it  politic  and  just  to  tax  the  stock  of  the  United 
2r2.  341 
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*4'541       *^^'  Cruger  and  Mr.  Legare,  for  the  defendants  in  error, 
^  eontended  that  a  writ  of  error  could  not  be  sustained  on  pro- 
ceedings in  prohibition. 

*4'i'5l       *Should  the  Supreme  Court  reverse  the  judgment  below  in 
•I  this  case,  a  mandate  will  be  directed  to  the  inferior  stat(» 

States,  caii  it  be  thought  improbable  that  the  legislature  may  do  so  ?  If  they  caa  do  ao  aft 
all,  they  may  do  bo  to  any  extent ;  it  is  equally  within  their  power  to  tax  twenty  per  oenL 
or  one  hundred  peroent  aa  one-half  per  cant.  What  shall  govern  Cheir  discretion,  it  is  im- 
possible to  foresee.  A  state  or  a  few  states  mty  concur  in  a  policy  at  ▼arianoe  with  thai  of 
the  government,  nay,  in  hostility  to  it.  This,  unfortunately,  has  been  ebeady  witneaaed. 
They  may,  indeed,  be  indisposed  to  dissolve  the  Union,  and  declare  war ;  when  they  might 
have  no  objection  to  counteract  Congress,  and  control  its  measures^  by  the  exercise  of  a 
power  strictly  constitutional.  Seven-tenths  of  the  stock  of  the'United  Statea  are  owned  in 
the  cities  of  Boston,  New  York,  Philadelphia,  Baltimore,  and  Charieston. 

The  same  causes  which  have  concentrated  the  stock  in  these  dties,  will^in  aO  probability, 
continue  to  operate,  and  the  greater  part  of  future  loans  will  be  efiected  there.  Should, 
therefore,  even  ao  small  a  portion  of  the  United  States  as  tl^ese  cities,  unite  in  taxing  stock 
to  any  considerable  amount,  the  government  may  be  defeated,  and  will  certainly  be  impeded 
in  its  fiscal,  operations,  to  the  extent  of.  any  tar  imposed.  It  may  be  supposed,  that  theae 
cities  would  be  checked  in  such  proceedings  by  their  state  legislatures.  Whether  this  oonld 
be  done,  must  depend  upon  the  constitutions  of  the  states,  and  the  chartera  of  the  citiesL  It 
may  not  suit  the  prevailing  policy  of  a  state  to  interfere  in  auch  a  case,  even  if  it  posaeas  the 
power.  We  know,  fiom  the  charter  of  the  city  of  CSiarleston,  that  the  legialature  of  ^hia 
state  can  interfere  and  repeal  the  ordinance  in  question ;  this,  however,  has  not  been  done, 
although  they  have  refused  to  impose  such  a  tax  themselves ;  and  South  Carolina  is,  has 
always  been,  and  I  hope  will  ever  continue  to  be,  as  national  as  any  other  state  in  the  Uiuoil 
It  may  be  said  that,  admit  all  this  to  be  true,  it  cannot  affect  the  queation  before  the  Court; 
who  are  called  upon  to  decide  what  the  Constitution  is,  and  not  what  it  ought  to  be.  Tlie 
judicial  branch  of  the  government  most  certainly  does  net  possess  the  power  of  legialatiiig; 
much  leas,  then,  can  .they  claim  the  power  of  making  a  constitiftion.  But,  in  construing  the 
Constitution,  they  muat  look  to  the  objects  it  professes  to  attain,  and  they  cannot  so  as  U> 
defeat  the  very  end  and  aim  of  its  creation,  nor  can  they  make  it  inconsistent  with  itself  if 
it  be  possible  to  avoid  it.  The  general  powen  of  Congress  may  be  sufficiently  designated 
in  the  Constitution,  but  the  extent  and  ramifications  of  each  power,  it  was  not  in  the  wisdom 
of  man  to  foresee  and  precisely  describe.  How  they  are  to  operate  and  exhibit  themaebea, 
must  depend  upon  the  future  contingent  circumstances  of  the  nation ;  and,  as  these  must  be 
forever  varying,  constitutional  questions  or  doubts  must  arise,  as  long  as  the  Constitntaon 
shall  exist  These  are  the  certain  and  legitimate  consequences  of  a  written  constitntion. 
The  numerous  questions  which  the  statute  of  frauds  has  given  rise  to,  simple  as  was  its  ob- 
ject, may  affi>rd  some  intimation  of  the  Uumber,  which  an  insbiunent  ao  complicated  and 
general  in  its  objects  as  the  Constitution,  may  be  expected  to  produce.  The  great  difficulty 
is,  not  duly  in  ascertaining  and  defining  the  powers  which  result  from  those  which  are  ex- 
pressly given  to  the  government ;  but  (as  in  this  case,  and  in  that  of  the  Bank  of  the  United 
States)  in  determining  the  influence  of  these  on  the  powera  of  the  different  stateai  In  the 
decision  of  such  cases  there  must,  at  least,  be  the  semblance  of  legislation.  I  am  not  coo- 
.  scions  of  even  a  desire  to  extend  unnecessarily  the  powers  of  the  judidaiy ;  the  pursuits 
and  habiu  -^f  near  twenty  years,  by  far  the  better  part  of  my  life,  have  given  at  least  to  my 
feeliugs a  direction  decidedly  favourable  to  the  legislative  branch  of  the  government;  when 
attached  in  fact,  as  I  was  in  feeling,  to  that  branch,  I  could  not  but  discern  the  import^ooe 
of  the  judicial  branch  of  the  government,  and  the  necessity  of  leaving  to  its  decuioDB  aU 
questions  like  the  one  before  the  Court,  though  they  savoured  of  legislation.  I  shall  cer- 
tamiy  not  omit  to  do  now  what  I  formerly  regarded  as  incumbent  upon  the  judiciary  to  per- 
form. I  shall  now  proceed  to  inquire— 1  A,  Whether  the  tax  in  question  be  an  income  tax. 
That  it  is  not,  appears  very  clearly  from  the  facts  of  the  case,  as  well  as  firom  the  terms  of 
the  ordinance.  The  stock  of  the  state ;  the  stock  of  the  city ;  bank  stock  universally,  aa 
well  as  the  profits  of  agriculture,  enjoyed  by  those  who  reside  in  the  city,  are  not  taxed ;  nor 
does  the  ordinance  affect  to  regard  it  as  an  income  tax.  It  is  a  tax  upon  the  United  States 
stock,  eo  nomine.  Ai  this  is  not  a  tax  upon  income,  it  is  unneoesary  to  inquire  if  the  city 
council,  or  estate,  have  the  power  to  tsii  income,  and  include  therein  the  interest  received  on 
Unitac  States  stock.    I  shall,  therefiwe,  proceed  to  inquire  if  the  dty  council,  or  m  atate^ 
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*Court    -3  Dall.  342.    In  the  event  of  the  State  Court  de-  r^^eg 
dining  or  refusing  to  carry  that  mandate  into  effect,  a  ques-  ^     ' 
tion  *will  then  arise  as  to  the  mode  of  proceeding  to  be  r«j^- 
adopted  as  a  remedy.    That  a  futile  exercise  of  jurisdiction  ^     '  ' 

have  the  power  to  tax  the  United  States'  stock,  eo  nomine.  The  first  question  presented'  by 
the  inquiry  is,  the  meaning  of  the  term  United  States*  stock.  It  is,  I  apprehend,  a  credit  on 
the  government  for  so  much  money,  on  which  they  have  agreed  to  pay  a  certain  interest 
He  who  has  the  credit  is  the  holder,  and  the  certificate  is  the  evidence  of  the  credit,  and  the 
terms  on  which  the  credit  has  been  given.  The  power  to  create  this  qredit  is  expressly 
given  by  the  8th  section^  1st  article,  of  &e  Constitution  of  the  United  States :  <*  Congress 
shall  have  power  to  borrow  money  on  the  credit  of  the  United  States."  The  credit  of  the 
United  States  is  the  essence  of  the. stock ;  without  it  the  stock  is  of  no  value.  The  credit 
of  the  United  Slates  is  a  creation  of  the  general  government,-  which  did  not  exist  until  ihesf 
brought  it  into  being;  and,  in  the  production  of  which,  the  state  govei;nmentB  did  not  parti- 
cipate. The  state  could  not  tax  it  before  the  Constitution  was  formed,  lor  it  did  not  exist; 
if  therefore  they  can  tax  it  now,  it  must  be  by  some  new  power  vested  in  thiem  by  that  in* 
strument ;  but  there  is  no  such  power  given :  the  credit  of  the  United  States  cannot  be  taxed 
by  the  states.  It  is  contended,  that  to  denythe  states  a  power  to  tax  money  loaned  to  the 
general  ^vemment,  is  to  deprive  them  of  a  great  lesource  without  any  adequate  object  In 
the  first  place,  I  must  observe,  that  if  the  states  cannot  tai  the  stock  of  the  United  Stales, 
the  general  government  will  be  able  jto  borrow  on  better  terms,  and  in  this  way  the  people 
of  the  United  States  will  be  compensated  fi>r  any  inconvenience  that  might  result  from  the 
exemption  of  the  stock  from  the  taxation  of  the  state  governments.  In  the  second  place,  I 
must  repeat,  they  have  no  cause  to  complain,  because  it  is  a  creation  of  the  general  govern- 
ment which  the  states  did  ndt  possess  before  its  establishment  But  on  this  subject  I  caii> 
not  but  think  that  a  very  erroneous  opinion  prevails.  It  appears  to  be  thought  that  for  every 
thousand  dollars  loaned  to  the  general  government,  so  mudi  taxable  property  has  been  with- 
drawn from  th6  states.  Buf  this  is  certainly  not  so.  Of  the  one  hundred  millions  of  dol- 
lars loaned  to  the  general  government,  during  the  late  war,  how  much  of  it  remains  with 
the  government  ?  Not  one  cent  Where  then  is  it  ?  Certainly  in  the  states.  If  a  certain 
number  of  individuals  paid  it  into  the  Treasury  of  the  United  States,  the  government  l^is 
returned  it  to  individuals  living  in  the  different  states ;  and  if  liable  to  taxation  at  all,  can 
now  be  taxed  by  the  states.  If  the  general  government  ha^  been  foreign  to  the  state  go- 
vernments, or  had  they  hoarded  it  up,  this  objection  might  have  liod  some  force ;  but  as  &st 
as  they  got  it  they  returned  it,  and  no  means  of  the  state  government  were  affected,  but  an 
increased  difiSculty  of  borrowing  money,  owing  to  the  competition  of  the  general  govecq-- 
ment  One  of  the  great  objects  of  the  Constitution  was  to  render  the  general  government 
independent  of  the  state  govemments,  for  those  pecuniaiy  means  which  are  necessary  to 
effect  the  great  purpose  for  which  it  was  established :  viz.  (o  form  a  more  perfect  Union, 
mtablish  justice,  ensure  domestic  tranquillity,  provide  for  the  common'  defence,  promote  the 
general  welfare,  dec  dec  If,  however,  means  so  essential  in  periods  of  distress  and  danger, 
a>i  loans,  can  be  controlled  by  the  stat^.  Congress  is  yet  essentially  dependent  upon  the 
states.  There  is  another  objection  to  this  tax.  I  regard  it  as  a  violation  of  the  contract 
made  with  the  holders  of  the  United  States  stock.  The  people  of  the  United  States,  of 
whom  the  citizens  of  Charleston  are  apart,  have  conti|u:ted  to  pay  so  much  per  centum  on 
the  stock  by  their  agents  the  general  government  To  authorize  the  citizens  of  Charleston 
to  deduct  a  part  from  the  interest  agreed  upon,  they  must  possess  the  power  of' altering  the 
contract,  without  the  consent  of  the  holders  of  the  stock,  which  would  be  a  violation  of  the 
obligation  of  the  contract  '  But  the  Constitution  expressly  declares  that  they  shall  not  vio- 
late the  obligation  of  contract 

To  recapitulate  my  objections  to  the  tax,  they  are : 

i.  BecaUiie  a  tax  upon  stock  of  the  United  States,  eo  nomine,  is  a  tax  upon  the  credit  of 
the  United  States. 

2.  Because  the  credit  of  the  United  States  was  not  a  subject  for  taxation  by  the  states, 
anterior  to  the  adoption  of  the  Constitution ;  the  credit  of  the  United  States  being  a  result 
of  the  establishment  of  Ae  government  of  the  United  States ;  and  the  Constitution  has 
given  no  new  powers  to  the  state,  governments. 

3.  Because  the  objects  of  taxation  by  the  state  govommentB  are  not  diminished  by  with- 
holding from  them  the  power  of  taxing  stock  of  the  United  States ;  as  the  money  borrowed 
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may  not  on  this  occasion  take  place,  the  difficulty  ought  to  be  anti- 
cipated ;  for  if  it  be  insurmountable,  this  tribunal  will  not,  from  self- 
respect,  hold  cognizance  of  the  principal  inquiry  Involved  in  the 
present  suit. 

Unless  the  Supreme  Court  acts  in  this  matter  through  the  inter- 
vention of  the  state  tribunal,  it  mus^t  issue  a  prohibition  of  itself, 
addressed  to  the  tax  collector  individually.  Should  he  disobey,  it 
will  then  have  to  proceed,  against  him  for  a  contempt,  and  inflict  a 
fine ;  and  thus  be  thrown  into  a  course  of  practice  unprecedented, 
and  extremely  inconvenient.  That  it  will  not  award  compulsory 
process,  directed  to  a  recusant  state  Court,  may  safely  be  assumed, 
upon  the  strength  of  the  reasoning  in  Martin  vs.  Hunter's  lessee,  1 
Wheaton,  362. '  If  not  from  a  regard  to  the  sovereignty  of  a  state 
in  its  last  refuge  of  the  judiciary,  this  resort  will  not  be  had  at  least, 
because  it  seems  to  be  negatively  precluded  by  the  t  wenty-fifth  section 
of  the  act  of  the  24th  of  September,  1789*  That  section  provides  for 
the  Supreme' Court's  <<  proceeding  to  a  final  decision  of  the  cause, 
and  awarding  execution  therein,  if  it  has  been  once  remanded  be- 
fore." Whether  under  these  words,  or  on  the  refusal  of  a  state 
Court  to  fulfil  its  mandate,  this  Court  has  jurisdiction  in  prohibition 
so  as  to  enable  it  to  execute  its  own  judgment,  by  inhibiting  the 
officers  personally  from  collecting  the  tax  under  consideration,  if 
adjudged  unconstitutional,  must  first  be  decided.  If  the  power  be 
wanting,  nothing  but  an  act  of  Congress  can  supply  the  deficiency. 
The  mode  and  forms  of  proceeding  under  the  appellate  authority 
*4581  ^^^^^  Court,aredependent upon  the ^actsofCongressfortheir 
^  regulation.  6Cra.  307.  Although  the  fourteenth  section  of  the 
judiciary  act  gives  to  the  Courts  of  the  United  States  <'  power  to  issue 
all  writs  necessary  for  the  exercise  of  their  respective  jurisdictions,  and 
agreeable  to  the  principles  and  usages  of  law ;"  this  general  grant  is 
limited  by  the  twenty-fifth  section,  in  the  particular  instance  of  writs  of 
error  from  final  judgments  of  state  Courts  to  ^< awarding  executions." 
No  construction  of  these  words,  consistent  with  technical  accuracy, 
will  bring  a  prohibition  within  their  meaning ;  a^nd  original  jurisdic- 
tion will  scarcely  be  assumed  to  admit  the  procedure.  - 
.  The  power  of  Congress  to  incorporate  a  bank,  or  even  to  invade 
the  territory  of  a  state  to  establish  its  branches,  cannot  be  contro- 
verted after  the  decisions  in  M'Cullough  vs.  Maryland,  4  Wheaton, 
316,  and  Osborne  vs.  United  States  Bank,  9  Jbid.  738;  much  less 
could  their  right  to  raise  loans  for  carrying  on  the  operations  of  go- 
vernment be  drawn  into  question.     On  the  other  hand,  it  would  be 

by  the  United  dtates  u  immediately,  by  disburaementSy^retumed  to  the  people  of  the  differ- 
ent states. 

4.  Because  it  renders  the  general  government  dependent  npon  &e  discretion  of  the  stafe 
governments,  for  one  of  its  essential  means  in  accomplishing  the  purposes  for  which  it  was 
established,  a  result  at  variance  with  one  of  the  principal  objects  of  the  Constitution,  which 
was  to  render  the  generaj  government  independent  of  the  pecuniary  aid  of  the  state  govern* 
xnents. 

And,  lastly,  because  it  is  a  violation  of  the  obligation  of  oontnu^ 
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taken  as  conceded,  that  the  right  of  the  states  to  impose  taxes  is 
sovereign  and  concurrent ,  and  that  there  are  no  express  limitations 
upon  this  attribute ;  except  those  contained  m  the  eighteenth  section, 
article  first,  of  the  Federal  Constitution,  as  to  duties  or  impodts  on 
imports,  exports,  and  tonnage. 

Through  these  mutual  admissions,  the  question  now  to  be  dis- 
posed of  is,  simply,  can  a  state  constitutionally  tax  the  income  ac- 
cruing to  its  citizens  from  six  and  seven  per  cent  stock  of  the  United 
States,  owned  by  them  individually  ? 

The  purpose  of  plaintiffs  in  error  is  to  make  out  by  implication 
a  restriction  upon  a  sovereign  and  vital,  though  a  concurrent  state 
right.  This  is  attempted '  upon  substantially  three  grounds.  1st, 
That  the  tax  in  dispute  is  a  violation  of  the  faith  and  obligation  of 
a  contract.  2d,  That  the- credit  of  the  United  States  upon  which 
it  bears,  did  not  exist  until  after  the  Constitution  was  framed.  And, 
3dly,  Because  it  interferes  with  the  means  of  the  federal  govern- 
ment necessary  to  carry  their  powers  into  effect. 

As  to  the  first  obligation,  certainly,  if  the  United  States  were  to 
impose  a  tax,  going  to  diminish  the  interest  it  had  stipulated  to  pay 
the  purchasers  of  this  stock,  such  a  *measure  would  be  a.  r«4i.q 
violation  of  faith.  But  the  reason  does  not  hold  as  toa  third  ^ 
person,  not  a  party  to  the  contract ;  and  in  this  light  the  state  of 
South  Carolina  stands ;  for  her  faith  is  pledged  as  an  integral  part 
of  the  Union  in  this  respect  only,  quoad  federal  taxation.  She  has 
come  under  no  obligation  individually,  not  to  draw  her  resources 
from  these  funds,  though  emanating  from  the  common  authority, 
whenever  they  pass  into  the  hands  of  her  peculiar  citizens^  and  it 
may  be  presumed  that  the  liability  of  this  stock,  so  situated,  to  state 
taxation,  was  perfectly  understood  by -those  who  became  holders, 
and  entered  into  their  contract  with  the  general  government  -As 
well  might  a  tax  imposed  by  a  state  on  the  public  lands  within  its 
limits,  when  sold  out  to  private  persons,  be  treated  as  a  departure 
from  good  faith,  and  a^  violation  of  the  contract  oif  sale ;  for  here, 
as  much  as  where  public  stock  is  created  and  sold,  a  state  is  a  party 
to  the  engagement,  that  no  more  than  a  certain  price  is  to  be  paid 
for  the  property,  and  that  its  profits  are  not  to  be  diminished.  It  is 
said,  however,  that  where  lands  are  sold,  the  United  States  parts 
with  the  freehold  with  no  prospect  of  resumption,  and  that  it  is 
otherwise  with  stock.  Yet,  in  point  of  fact,  the  only  difference  is 
between  the  real  and  personal  property  of  the  government ;  for  in 
the  case  of  a  sale  of  the  former  on  credit,  liable  to  a  foreclosure  of 
mortgage,  there  will  be  a  chance  of  its  reverting  to  the  public,  do- 
main ;  and  surely  it  will  not  be  exempted  from  state  taxation  until 
the  last  cent  of  the  price  i^  paid  off. 

It  is  next  said,  that  the  stock  constitutes  the  credit  of  the  Union, 
which,  not  having  existed  anterior  to  the  adoption  of  the  Constitu- 
tion, cannot  be  subjected  to  state  taxes,  unless  by  virtue  of  some 
provision  in  that  instrument  This  reason,  if  of  any  avail,  will  go 
to  exonerate  all  the  territories  and  other  property  of  the  United 
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States^  acquired  subsequently  to  that  epoch  ^  and  failing  of  tUat  re* 
suit,  must  be  discarded  altogether.  ' 

The  objection  most  strongly  urged,  however,  against  this  ordi- 
nance is,  that  it  interferes  with  a  law  of  the  general  gOTernment, 
which,  being  supreme,  must  predominate,  and  it  is  roundly  laid 
*4fim  ^^^^  ^^**  "  should  any  state  directly  or  *indireetly  modify, 
-'  alter,  or  abridge  any  of  the  acts  of  sovereignty  of  the  United 
States,  or  render  any  of  its  measures  nugatory,  or  inoperc^tive,  or  in 
any  manner  impeach  the  credit,  or  impair  the  resources  of  the 
Union,  by  taxation  or  otherwise;  the  act  would,  be  an  interference 
repugnant  to  the  Constitution,''  and  that  <^  a  state  cannot  tax  any 
of  the  constitutional  means  employed  by  the  government  of  the 
United  States  to  execute  its  constitutional  powers ;"  <^  nor  can  it  by 
taxation,  or  otherwise,  retard,  impede,  burthen,  or  in  any  tnanner 
control  the  operation  of  the  constitutional  laws  enacted  by  Con- 
gress to  carry  into  effect  the  powers  vested  in  the  national  govern- 
ment.'' 

Throughout  this  discussion  the  state  has  been  treated  of  as  in  an 
antagonist  position  towards  the  federal  government,  and  as  seeking 
purposely  to  incommode  and  destroy  its  fiscal  operations;  while  the 
direct  effect  of  Xhese,  upon  the  resources  of  the  state,  has  been  al- 
lowed-no  consideration.  The^  ordinance  in  question  is  assumed  to 
be  a  measure  passed  expressly  to  countervail  and  defeat  a  law  of 
Congress.  But  it  is.  nowhere  demonstrated  that  a  tax  on  this  stock, 
'  owned  by  individuals,  will  be  attended  by  any  such  consequence. 
The  utmost  that  may  ensue  will  be  a  prejudice  to  the  preference  of 
this  stock  in  m^rket^  and  perhaps  the  citizen^  of  the  state  imposing 
the  tax  may  find  it  more  profitable  to  invest  their  capital  otherwise. 
This  creates  a  question  of  policy,  at  the  discretion  of  the  state  alone, 
whether  it  will  drive  abroad  a  particular  nieans  of  speculation ;  but 
the  reflection  is  beside  the  constitutional  inquiry  now  agitated. 

The  position  broadly  taken  here  is,  that  if  the  exercise  of  a  con- 
current .  power  by  a  state  interferes  with  a  power  of  the  general 
government,  the  former  must  give  way.  What  is  the  extent  of  in- 
terference which  Is  to  be  thus  resisted  ?  and  how  is  this  interference 
to  be  graduated  ?  Here  it  is  always  put  as  mounting  to  the  point 
of  destruction,  and  as  brought  into  action,  ipso  intuitu.  To.  presup- 
pose hostility  on  the  part  of  the  state  is  wholly  gratuitous  and 
greatly  to  be  deprecated.  As  much  may  be  trusted  to  the  liberality 
and  forbearance  of  a  state,  as  of  the  federal  governraertt ;  and 
*4f5n  *<^'^i^y5  sind  cordial  confidence  should  characterize  all  their 
^  relations.  All  the  reasoning  in  this  case  is  against  the  abuse 
of  a  conceded  state  right,  and  it  is  founded  upon  a  quia  timet,  and 
its  materials  are  extremes.  Not  even  a  surmise  is  thrown  out,  that 
this  tax  has,  in  point  of  fact,  impeded,  much  less  frustrated,  a  fiscal 
operation  of  government;  but  it  is  said,  that  if  the  power  it 
involves  were  pushed  further,  it  might  have  that  effect ;  and  that,  as 
it  is  without  any  limit  or  control,  save  the  discretion  of  a  state,  no 
guarantee  against  its  abuse,  short  6i  abolition,  should  be  accepted. 
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This  is  in  a  strain  of  hostility  that  well  warrants  the  interrogatory, 
why  should  an  unprescriptible,  sovereign,  and  indi^ensable  right  of 
a  state  be  postponed,  and  put  in  derogation  in  favour  of  an  implied, 
auxiliary,  and  optional  means  of  the  general  government  ?  Is  not 
the  power  to  use  this  means  also  a  power  to  destroy,  and  alike 
unlimited  ? 

The  general  government,  by  carrying  their  power  to  extremes  in 
the  creation  of  extensive  loans,  might  furnish  facilities  of  exempt  in* 
vestment,  that  would  entirely  absorb  from  the  reach  of  state  taxation 
all  the  funds  of  its  citizens,  and  thus  destroy  one  of  its  highest  pre* 
rogatives  and  very  existence.  If  the  possible  abuse  of  the  power  to 
tax  by  a  state,  is  to  infringe  upon  the  right,  the  like  objection  will 
assuredly  attach  to  the  power  of  borrowing  on  the  part  of  the 
United  States.  In  answer  to  this  a  suggestion  has  been  made,  that 
the  general  government  does  not  hoard  up  its  revenue,  but  imme«f 
diately  reinstates  by  expenditure,  all  that  has  beensubstracted  from 
the  resources  of  a  state.  This  is  only  partially  true,  and  yields  but 
indifferent  consolation,^and  affords  occasion  for  another  most  forcible 
impeachment  of  the  prevailing  system  of  internal  improvements,  and 
other  government,  expenditures  of  the  public  money.  By  the  sup- 
posed operation  the  southern  states  not  only  have  their  capital 
drawn  off  from  local  taxation,  but  in  the.  existing  state  of  things 
supply  another  means  of  conferring  benefits,  or  rather  gratuities,  in 
which  they  have  no  participation. 

The  doctrine  that  interference  with  federal  power  will  suffice,  by 
implication,  to  neutralize,  or  even  annihilate  state  jrights,  is  startling 
in  itself,  and  most  pernicious  when  *carried  out  to  its  legiti-  r^Aco 
mate  results.  The  degree  of  interference  being  entirely  un-  L 
settled,  and  incat)able  of  adjustment,  hbwever  slight  or  shadowy  it 
may  be,  the  objection  can  never  be  started  but  to  a  fatal  isnue.  In- 
deed it  will  go  to  abolish  all  power  in  the  states,  under  some  circum- 
stances, to  levy  and  collect  taxes.  In  the  event  of  a  resort  to  direct 
taxation,  on  the  part  of  Congress,  whatever  is  subjected  to  federal 
assessment  must,  ipso  facto,  be  discharged  from  all  other  imposition ; 
inasmuch  as  a  tax  by  a  state,  on  any  given  article,  must  necessarily 
diminish  its  capacity  of  bearing  other  exactioYis,  and,  if  carried  to 
excess,  must  frustrate  any  attempt  on  the  part  of  the  general  go- 
vernment to  raise  a  revenue  from  the  same  sources.  In  fact,  there 
are  but  few  powers  reserved  to  the  states  that  upon  the  possibility 
of  abuse,  may  not  be  brought  under  the  ban  of  interference  with 
federal  measures. 

In  the  case  of  Bulow  et  al.  vs.  the  City  Council  of  Charleston, 
1  Nott  &  M'Cord,  527,  it  has  been  decided  that  United  States  Bank 
stoc|c,  in  th^  hands  of  individuals,  may  constitutionally  be  taxed  by 
a  state.  And  in  M<Cullough  vs.  MaiT^land,  it  is  admitted,  that  the 
principle  there  ascertained  "does  not  extend  to  a  tax  paid  by  the 
real  property  of  the  Bank  of  the  United  States,  in  common  with  the 
other  real  property  in  a  particular  state,  nor  to  a  tax  imposed  upon 
the  proprietary  interest  which  the  citizens  of  that  state  may  hold  in 
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this  institution,  in  common  with  other  property  of  the  same  descrip- 
tion throughout  the  state/'  and  that,  <'as  to  the  bank  stock  belong- 
ing to  its  own  citizens,  it  still  continues  liable  to  state  taxation,  as  a 
portion  of  their  individual  property  in  common  with  all  other  private 
property  in  the  state,"  The  stock  brought  under  contribution  by 
the  city  ordinance  now  attacked,  comes  within  this  exception.  When 
taxed  it  had  been  sold  out  by  government,  and  was  in  the  hands  of 
individuals,  whose  proprietary  interest  in  the  fund  was  subjected  in 
common  with  property  of  a  similar  description.  .  The  tax  here 
assessed  was  not  in  the  nature  of  a  penalty  on  lending  to  the  United 
States,  being  neither  excessive  nor  discriminating.  If  charged  on 
•4631  ^^^  stock,  eo  nomine,  the  name  was  inserted  in  *the  ordinance 
^  merely  as  a  description  of  one' among  several  sources,  from 
whence  the  income  of  the  citizens  might  arise  on  which  it  was  to 
bear.  The  words,  of  the  ordinance  evince  clearly  that  this  species 
of  property  was  not  singled  out  for  proscription,  or  a  sinister  pur- 

!)ose,  as  various  others  are  enumerated ;  and  if  an  exception  is  made 
n  favour  of  stock  of  the  United  States  Bank,  and  of  local  institutions, 
motives  of  expediency,  or  the  fact  that  a  bonus  hadi)een  paid  in 
commutation  of  taxes,  probably  influenced  the  departure  from, 
while  they  recogni'sed  the  existence  of  the  general  rule. 

This  tax  then  is  not  obnoxious  to  the  objections  urged  against  it, 
and  being  upon  the  interest  held  by  individuals  in  the  funded  debt 
of  the  United  States,  in  common  with  other  property  of  the  samede 
scription  in  South  Carolina,  it  comes  within  the  Exception  made  in 
the  leading  case  decided  by  this  Court  upon  the  subject,  and  the  or- 
dinance imposing  it  is  constitutional  and  valid. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the  Court. 

This  case  was  argued  on  its  merits  at  a  preceding  term;  but  a 
doubt  having  arisen  with  the  Court  respecting  its  juris^ction  incases 
of  prohibition,  that  doubt  was  suggested  to  the  bar,  and  .a  reargu- 
ment  was  requested.     It  has  been  reargued  at  this  term. 

The  power  of  this  Court  to  revise  the  judgnients  of  a  state  tribu- 
nal, depends  on  the  twenty-fifth  section  of  the  judicial  act  That 
sectionienacts  ^'thata  final  judgment  or  decree  in  any  suit  in  the 
highest  Court  of  law  or  equity  of  a  state  in  which  a  decision  in  the 
suit  could  be  had,"  "where  is  drawn  in  question  the  validity  of  a 
statute  or  of  an  authority  exercised  under  any  state,  on  the  ground 
of  their  being  repugnant  to  the  Constitution,  treaties,  or  laws  of  the 
United  States,  and  the  decision  is  in  favour  of  such  their  validity," 
"may  be  re-examined  and  reversed  or  affirmed  in  the  Supreme 
Court  of  the  United  States." 

In  this  case  the  city  ordinance  of  Charleston  is  the  exercise  of  an 
•4641  "^"^^^''i^y  under  the  statjg  of  Soqth  Carolina,"  *"the  validity 
^-  of  which  has  been  drawn  in  question  on  the  ground  of  its 
being  repugnant  to  the  Constitution,"  and  "the  decision  is  in  favour 
of  its  validity."  The  question,  therefore,  which  was  decided  by  the 
Constitutional  Court,  is  the  very  qu.estion  on.  which  the  revising 
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power  of  this  tribunal  is  to  be.  exercised,  and  the  only  inquiry  is, 
whether  it  has  been  decided  in  a  case  described  in  the  section  which 
authorizes  the  writ  of  ettot  that  has  been  awarded.  •  Is  a  writ  of 
prohibition  a  suit? 

The  term  is  certainly  a  very  comprehensive  one,  and  is  undersmo^ 
to  apply  to  any  proceeding  in  a  Court  of  Justice,  by  which  an  indi- 
vidual pursues  that  reme^dy  in  a  Court  of  Justice  which  the  law 
affords  him.  The  modes  of  proceeding  may  be  various,  but  if  a 
right  is  litigated  between  parties  in  a- Court  of  Justice,  the  proceeds 
ing  by  which  the  decision  of  the  Court  is  sought  is  a  suit.  The  ques- 
tion between  the  parties  is  precisely  the  same  as  it"  would  have  been  in 
'  a  writ  of  replevin,  or  m-ajx  action  of  trespass.  The  constitutionality 
of  the  ordinance  is  contested;  the  party  aggrieved  by  it  applies  to  a 
Court;  and  at  his  suggestion  a  writ  of  prohibition,  the  appropriate 
remedy,  is  issued.  The  opposite  party  appeals ;  and,  in  the  highest 
Court,  the  judgment  is  reversed  and  judgment  given  for  the  de- 
fendant.   This  judgment  was,  we  think,  rendered  in  a  suit. 

We  think  also  that  it  was  a  final  judgment  in  the  sense  in  which 
that  term  is  used  in  the  twenty-fifth  section  of  the  judicial  act.  If 
it  were  applicable  to  those  judgments  and  decrees  only  in  which  the 
right  was  finally  decided,  and  could  never  again  lye  litigated  between 
the  parties,  the  provisions  of  the  section  would  be  confined  within 
much  narrower  limits  than  the  words  import,  or  than  Congress  could 
have  intended.  Judgments  in  actions  of  ejectment,  and  decrees  in 
chancery  dismissing  a  bill  without  prejudice,  however  deeply  they 
might  afiect  rights  protected  by  the  Constitution,  laws,  or  treaties  of 
the  United  States,  would  not  be  subject  to  the  revision  of  this  Court. 
A  prohibition  might  issue,  restraining  a  collector  from  collecting 
duties,  and  this  Court  would  not  revise  and  correct  the  judgment. 
The  word  ^^ final''  must  be  understood  in  the  section  under  con- 
sideration, as  *applying  to  all  judgments  and  decrees  which  r^^gs 
determine  the  particular  cause.  .     *- 

We  think  then  that  the  writ  of  error  has  brought  the  cause  pro- 
perly before  this  Court. 

This  brings  us  to  the  main  question.  Is  the  stock  issued  for  loans 
made  to  the  government  of  the  United  States  liable  to  be  taxed  by 
states  and  corporations? 

Congress  has  power  <'  to  barrow  money  on  the  credit  of  the  United 
States."  The  stock  it  issues  is  the  evidence  of  a  debt  created  by 
the  exercise  of  this  power.  The  tax  in  question  is  a  tax  upon  the 
contract  subsisting  between  the  government  and  the  individual.  It 
bears  directly  upon  that  contract,  while  subsisting  and  in  full  force. 
The  power  operates  upon  the  contract  the  instant  it  is  framed,  and 
must  imply  a  right  tp  affect  that  contract. 

If  the  states  and  corporations  throughout  the  Union  possess  the 
power  to  tax  a  contract  for  the  loan  of  money,  what  shall  arrest  this 
principle  in  its  application  to  every  other  contract?  What  measure 
can  government  adopt  which  will  not  be  exposed  to  its  influence? 

But  it  is  unnecessary  to  pursue  this  principle  through  its  diversi- 

VoL.  II.— 2  G  349 


465  SUPREME  COURT. 

[Wesbm  et  al.  w.  The  City  Council  of  ChariMton.] 

fied  application  to  all  the  contracts,  and  to  the  various  operations  of 
government.  No  one  can  be  selected  which  is  of  nKNre  vital  interest 
to  the  community  than  this  of  borrowing  money  on  the  credit  of  the 
United  States.  No  power  has  been  cpnferred  by  the  American 
people  on  their  government,  the  free  and  unburdened  exercise  of 
which  more  deeply  affects  every  member  of  our  republic.  In  war, 
when  the  hoi<our,  the  safety,  the  independence  of  the  nation  are  to 
be  defended,  when  all  its  resources  are.  to  be  strained  to  the  utmost, 
credit  must  be  brought  in  aid  of  taxation,  and  the  abundant  revenue 
of  pc|ice  and  prosperity  must  be  anticipated tosupply  the  exigences, 
the  urgent  demands  of  tl)e  moment.'  The  people,  for  objects  the 
most  important  which  can  occur  in  the  progress  of  nations,  have  em- 
powered their  government  to  make  these  anticipations,  <'  to  borrow 
money  on  the  credit  of  the  United  States.''  Can  any  thing  be  more 
dangerous,  or  more  injurious,  than  the  admission  of  a  principle 
*46fil  '^'^^^^  authorizes  every  state  and  eVery  corporation  in  *the 
^  Union  which  possesses  the  right  of  taxation,  to  burden  the 
exercise  of  this  power  at  their  discretion  ? 

If  the  right  to  impose  the  tax  exists,  it  is  a  right  which  in  its  na- 
ture acknowledges  no  limits.  It  may  be  carried  to  any  extent  within 
the  jurisdiction  of  the  state  or  corporation  which  impose^  it,  which 
the  will  of  each  state  "and  corporation  may  prescribe.  A  power 
which  is  given  by  the  whol^  American  people  for  their  common 
good,  which  is  to  be  exercised  at  the  most  critical  periods  for  the 
most  important  purposes,  on  the  free  exercise  of  .which  the  interests 
certainly,  perhaps  the  liberty  of  the  whole  may  depend :  may  be 
burdened,  impeded,  if  not  arrested,  by  dny  of  the  organized  parts  of 
the  confederacy. 

In  a  society  formed  like  ours,  with  one  supreme  government  for 
national  purposes,  ahd  numerous  state  governments  for  other  pur- 
poses; in  many  respects  independent,  and  in  the  uncontrolled  exer* 
cise  of  many  important  powers,  occasional  interferences  ought  not 
to  surprise  us.  The  power  of  taxation  is  one;  of  the  most  essential 
to  a  state,  and  one  of  the  most  extensive  in  its  operation.  The  at- 
tempt to  maintain  a  rule  which  shall  limit  its  exercise,  is  undoubtedly 
among  the  most  delicate  and  difficult  duties  which  can  devolve  on 
those  whose  province  it  is  to  expound  the  supreme  law  of  the  land 
in  its  application  to  the  cases  of  individuals.  This  duty  has  more 
than  once  devolved  on  this'Court  In  the  performance  of  it  we  have 
considered  it  as  a  necessary  consequence  from  the  supremacy  of  the  go- 
vernment of  the  whole,  that  its  action  in  the  exercise  of  its  legitimate 
powers  should  be  free  and  unembarrassed  by  any  conflicting  powers 
m  the  possession  of  its  parts ;  that  the  powers  of  a  state  cannot 
rightfully  be  so  exercised  as  to  impede  and  obstruct  the  free  course 
of  those  measures  which  the  government  of  the  states  united  may 
rightfully  adopt. 

This  subject  was  brought  before  the  Court  in  the  case  of  M'Cul- 
lough  vs.  The  state  of  Maryland,!  when-  it  was  thoroughly  argued 
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and  deliberately  considered.  The  question  decided  in  that  case  bears^ 
a  near  resemblance  to  that  *which  is  involved  in  this.  It  was  ritAcj 
discussed  at  the  bar  In  all  Hs  relations,  and  examined  by  the  *- 
Court  with  its  utmost  attention.  We  will  not  repeat  the  reasoning 
which  conducted  us  to  the  conclusion  thus  formed  ^  but  ^lat  conclu- 
sion was,  that  "  all  subjects  over  which  the  sovereign  power  of  a 
state  extends^  are  objects  of  taxation ;  but  those  over  which  it  does 
not  extend,  are  upon  the  soundest  principles  exempt  from  taxation." 
**The  sovereignty  of  a  state  extends  to  every  thing  which  exists  by 
its  owh  authority,  or  is  introduced  by  its  permission ;"  but  not  <Uo 
those  means  which  are  employed  by  Congress  to  carry  into  execution 
powers  conferred  on  that  body  by  the  people  of  the  United  States.'** 
'<  The  attempt  to  use"  the  power  of  taxation  <<on  the  means  employed 
by  the  government  of  the  Union  in  pursuance  of  the  Constitution,  is 
itself  an  abuse,  because  it  is  the  usurpation  of  a  power  which  the 
people  of  a  single  state  cannot  give." 

The  Court  said  in  that  case,  that  <'the  states  have  no  power  by 
taxation,  or'otherwise,  to  retard,  impede,  burden,  or  in  any  manner^ 
control  the  operation  of  the  constitutional  laws  enacted  by  Congress, 
to  carry  into  execution  the  powers  vested  in  the  general  government" 

We  retain  the  opinions  which  were  then  expressed.  A  contract 
made  by  the  government  in  the  exercise  of  its  power,  to  borrow  ^ 
money  on  the  credit  of  the  United  States,  is  undoubtedly  independ- 
ent of  the  will  of  any  state  in  which  the  individual  who  lends  may 
reside,  and  is  undoubtedly  an  operation  essential  to  the  important 
objects  for  which  the  government  was  created.  It  ought,  therefore, 
on  the  principles  settled  in  the  case  of  M'Cullough  vs.  The  State  of 
Maryland,  to  be  exempt  from  state  taxation,  and  consequently  from 
being  taxed  by  corporations  deriving  their  power  from  states. 

It  is  admitted  that  the  power  of  the  government  to  borrow  money 
cannot  be  directly  opposed,  and  that  any  law  directly  obstructing  its 
operation  would  be  void;  but  a  distinction  is  taken  between  direct 
opposition  and  those  measures  which  may  consequentially  affect  it; 
that  is,  that  a  law  prohibiting  loans  to  the  United  States  would  be 
void,  but  a  tax  on  them  to  any  amount  is  allowable. 

It  is,  we  think.  Impossible  not  to  perceive  the  intimate  con-  r*A^a 
nexion  which  exists  between  these,  two  modes  of  acting  on  '- 
the  subject 

It  is  not  the  want  of  original  power  in  an  independent  sovereign 
state  to  prohibit  loans  to  a  foreign  government,  which  restrains  the 
legislature  from  direct  opposition  to  those  made  by  the  United  States. 
The  restraint  i$  imposed  by  our  Constitution.  The  American  people 
.  have  conferred  the  power  .of  borrowing  money  on  their  government, 
and  by  making  that  government  supreme,  have  shielded  its  action, 
in  the  exercise  of  this  power,  from  the  action  of  the  local  governments. 
The  grant  of  the  power  is  incompatible  with  a  restraining  or  control- 
ling power,  and  the  declaration  of  supremacy  is  a  declaration  that  no 
such  restraining  or  controlling  power  shall  be  eixercised. 

The  right  to  tax  the  contract  to  any  extent,  when  made,  must 
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operate  upon  the  power  to  borrow  before  it  is  exercised,  and  have  a 
sensible  influence  on  the  contract.  The  extent  of  tbis  influence  de- 
pends on  the  will  of  a  distinct  government.  To  any  extent,  however 
inconsiderable,  it  is  a  burden  on  the  operations  of  government  It 
may  be  carried  to  an  extent  which  shalf  arrest  them  entirely. 

It  is  admitted  by  the  counselfor  the  defendants,  that  ,the  power 
to  tax  stock  must  afiiect  the  terms'  on  which  lo^ns  will  be  made ; 
but  this  objection^  it  is  said,  has  no  more  weight  when  urged  against 
the  application  of  an  acknowledged  power  to  government  stock, 
than  if  urged  against  its  application  to  lands  sold  by  the  United 
States. 

The  distinction  is,  we  think,  apparent. .  When  lands  are  sold,  no 
connexion  remains  between  the  purchaser  and  the  government  The 
lands  purchased  become  a  part  of  the  mass  of  property  in  the  coun- 
try with  no  implied  exemption  from  common  burdens.  All  lands 
are  derived  from  the  general  or  particular  government,  and  all  lands 
are  subject  to  taxation.  Lands  sold  are  in  the  condition  of  money 
borrowed  and  repaid.  Its  liability  to  taxation  in  any  form  it  may 
then  assume  is  not  questioned.  The  connexion  between  the  bor- 
rower and  the  lender  is  dissolved.  It  is  no  burden  on  loans,  it  is 
no  impediment  to  the  power  of  borrowing,  that  the  money,  when 

*4fid1  '^P^^^'  ^^^^  '^  exemption  from  taxation.     *But  a  tax  upon 
J  debts  due  from  the  government  stands,  we.  think,  on  very 
different  principles  from  a  tax  on  lairds  which  the  government  has 
sold. 

'^The  Federalist"  has  been  quoted  in  the  argument,  and  an  elo- 
quent and  well  merited  eulogy  has  been  bestowed  on  the  great 
statesman  who  is  supposed  to  be  the  author  of  the  number  from 
which  the  quotation  was  made.  This  high  authority  was  also  re- 
lipd  upon  in  the  case  of  M^Cullough  vs.  The  Stale  of  Maryland, 
and  was  considered  by  the  Court  Without  repeating  what  was 
then  said,  we  refer  to  it  as  exhibiting  our  view  of  the  sentiments 
expressed  on  this  subject  by  the  author$  of  that  work. ' 

It  has  been  supposed  that  a  tax  on  stock  comes  within  the  excep- 
tions stated  in  the  case  of  M'CuUough  vs.  The  State  of  Maryland. 
We  do  not  think  so.  The  Bank  of  the  United  States  is  an  instrument 
essential  to  the  fiscal  operations  of  the  government,  and  the  power 
which  might  be  exercised  to  its  destruction  was  denied.  But  pro- 
perty acquired  by  that  corporation  in  a  state  was  supposed  to  be 
placed  in  the  same,  condition  with  property  acquired  by  an  indi- 
vidual. 

The  tax  on  government  stock  is  thought  by  this  Court  to  be  a  tax 
in  the  contract,  a  tax^on  the  power  to  borrow  money  on  the  credit 
of  the  United  States,  and  consequently  to  be  repugnant  to  the  Con- 
stitution. 

We  are,  therefore,  of  opinion  that  the  judgment  of  the  Constitu 
tional  Court  of  the  st^te  of  South  Carolina,  reversing  the  order 
made  by  the  Court  of  Common  Pleas,  awarding  a  prohibition  to 
the  city  council  of  Charleston,  to  restrain  them  from  levying  a  tax 
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imposed  on  six  and  seven  per  cent,  stock  of,  the  United  States,  un- 
der an  ordinance  to  raise  supplies  to  the  use  of  the  city  of  Chsurles- 
ton  for  the  year  1823,  is  erroneous  in  this;  that  the  said  Constitutional 
Court  adjudged  that  the  said  ordinance  was  not  repugnant  to  the 
Constitution  of  the  United  States;  whereas,  this  Court  is  of  opi- 
nion that  such  repugnancy  does  exist.  We  ieuce,  dierefore,  of  opi- 
nion that  the  said  judgmeht  ought  to  be  reversed  ftnd  amiulled,  and 
the  cause  remanded  to  the  Constitutional  Court  for  the  state  of  South 
Carolina,  that  further  proceedings  may  be  had  therein  according 
to  law. 

*Mr.  Justice  Johnson,  di»entiente.-^Entchrtaining  differ-  c^a^q 
ent  views  on  the  questions  ii^  this  cause  fix>m  the  majority  I- 
of  the  Court,  and  wishing  generally  that  my  reasons  for  my  opi- 
nions on  constitutional' questions  should  appear,  where  they  cannot 
be  misunderstood  or  misrepresented,  I  will  briefly  state  the  ground 
upon  which  I  dissent  from  the  decision  now  rendered. 

On  the  first  point  I  am  of  opinion,  that  the  cause  is  not  one  with- 
in eithei^  the  letter*  or  the  policy  of  the  twenty-fifth  section  of  the 
judiciary  act 

That  the  suggestion  and  motion  to  obtain  a  prohibition  is  a  suit 
in.  its  general  sense,  cannot  be  questioned;  but  thM  is  not  enough  to 
give  this  Court  jurisdiction ;  it  must  be  a  suit  within  the  meaning 
and  policy  of  the  law  which  gives  this  writ  of  error.  The  words 
of  the  twenty-fifth  section  are,  <<a  final  judgment  or  decree  on  any 
suit ;"  from  which  I  think  it  unquestionable  that  it  must  he  a  suit 
capable  of  terminating  in  a  fipal  judgment  or  decree.  Now  a  pro- 
hibition, especially  where  it  is  refused,  as  in  this  case,  is  not  final, 
and  concludes  no  body.  .  If  the  party  against  which  it  was  prayed 
goes  on  to  carry  into  effect  an  unconstitutional  law,  he  to  whom  it 
was  refused,  is  at  liberty  to  bring  his  action  of  trespass,  and  the  re- 
fusal of  the  prohibition  would,  be  no  bar  to  his  recovery. 

Indeed,  in  cases  of  prohibition,  there  is  no  consideratum  est,  no 
judgment  entered,  except,  as  well  as  I  can  recollect,  in  two  cases  : 
in  that  where  it  is  first  granted  and  then  dissolved,  and  a  writ  of 
consultation  awarded  authorizing  the  defendant  to  proceed ;  and  in 
the  case  where  the  promovent  is  ruled  to  de^ilare,  and  the  cause 
goes  on  to  judgment  in  the  usual  form.  When  it  is  refused  there 
is  never  a  judgment  entered,  nor  where  it  is.  granted  in  ordinary 
cases;  and  hence  it  is  laid  down  generally  that  no  writ  of  error  lies 
in  prohibitioQ.  There  is  no  ground  that  I  can  perceive,  to  suppose 
that  Congress  intended  any  innovation  in  the  ordinary  rules  pf  law 
as  to  suing  out  writs  of  error.  On  the  contrary,  in  authorizing  a 
writ  of  error  to  a  final  judgment  in  so  many  words,  the  legal  con- 
clusion is  that  they  need  not  to  adhere  to  the  rule  that  a  writ  of  error 
can  only  issue  to  recover  a  judgment  as  technically  understood. 

*Again,  the  suit  to  which  this  section  has  relation  must  be  r«47| 
a  suit  in  which  this  Court  possesses  or  can  exercise  the  power  L  "^ '  ^ 
to  enter  judgment  and  award  execution ;  because  the  latter  part  of 
2e  45  353 


471  SUPREME  COURT. 

[Worton  et  sL  w.  The  City  Council  oi  Chaikitoii.] 

the  twenty-fifth  section  enacts,  <<  that  the  Supreme  Court  may  at 
their  discretion,  if  the  cause  shall  have  been  once  remanded  before, 
proceed  to  a  final  decision  of  the.  same,  and  award  execution.  Now 
if  the  term  execution  here  betaken  in  its  ordinary  technical  mean- 
ing, this  is  not  a  case  in  which  it  can  issue ;  the  sole  object  of  this 
prohibition  being  to  stay  the  proceedings  of  the  city  council  and 
city  sheriff  under  the  law  complained  of;  and  if  the  issuing  of  a 
prohibition  be  considered  as  coming  within  the  meaning  of  execu- 
tion as  here  used,  then  this  Court  has  no  power  to  issue  a  prohibi- 
tion to  a  state  Court,  or  state  officer.  Congress  has  nof  pretended  to 
Test  in  it  such  authority.  And  I  am  well  satisfied  that  this  power  has 
been  withheld  from  tiie  Courts  of  the  United  States  ex  industriS. 
For  every  provision  in  the  Constitution,  and  the  uniform  policy  of 
the  government,  have  been  to  prevent  the  immediate  action  of  the 
one  government  upon  the  constituted  authorities  of  the  other,  a 
collision  which  it  was  a  leading  object  in  the  Constitution  to  avoid, 
because  its  effects  were  unavoidably  and  fully  anticipated. 

If  it  be  asked,  or  has  been  argued,  why  may  not  this  Court  pro- 
-ceed  as  far  atf  it  can  proceed,  and  reverse  the  judgment  of  the  state 
Court,  or  enter  a  judgment  ibr  a  prohibition,  though  it  cannot  issuo 
it ;  I  answer,  simply^  because  the  case  wants  those  distinctive  fea- 
tures which  ate  necessary  to  make  out  a  case  for  the  interference 
of  this  Court  under  the  twenty-fifth  section.  And  I  cannot  imagine 
that  the  legislature  would  place  this  Court  in  the  unenviable  dilem- 
ma of  thus  assuming  lingranted  powers,  or  of  exercising  jurisdiction 
in  a  case  over  which  it  could  assume  no  coercive  power. 

Hence  I  conclude,  that  neither  the  letter  nor  the  policy  of  the 
law  sanctions  us  in  exercbing  this  jurisdiction.  Nor  is  there  the 
least  necessity  for  it,  since  every  beneficial  end  may  be  answered, 
when  individuals  are  brought  into  controversy,  by  the  ordinary 
*472l  P'^^^^^^Sp  under  an  ^unconstitutional  law;  and  until  this 
,  J  conflict  of  interest  arise  from  the  actual  execution  of  process 
the  law  remains  a  mere  "  brutum  fulmen." 

My  views  of  the  question  of  Jurisdiction  would  exempt  me  from 
.  the  necessity  of  giving  an  opinion  on  the  constitutionality  of  the 
case  under  consideration.    But  I  have  no  objection  to  expressing 
my  opinion  upon  this  question. 

If  I  could  bring  myself  to  consider  this  question  in  the  form  in 
which  it  is  considered  by  the  majority  of  the  Court,  I  should 
^  certainly  concur  in  the  opinion,  that  the  tax  was  unconstitutional. 
For  the  exercise  of  power,  which,  under  the  mask  of  imposing  a 
tax,  may  defeat  or  impede  the  operation  of  the  government  of  the 
United  States  in  borrowing  money,  could  not  be  tolerated.  But  I 
am  strongly  impressed  with  the  opinion,  that  the  record  does  not 
authorize  this  state  of  the  question.  It  is  true  the  act  of  the  city 
council  of  Charleston,  which  imposes  this  tax,  is  most  clumsily 
worded.  But  I  think  it  clear  that,  taken  together,  the-  object  is  to 
impose  an  income  tax.  This,  I  think,  is  necessarily  inferred  from 
the  fact)  that  the  tax  is  not  imposed  upon  money  at  interest  gene- 
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rally,  but  only  on  so  much  as  the.  individual  has  at  interest  above 
what  he  owes  or  pays  an  interest  upon.  The  operation  of  this  is 
to  charge  no  more  than  his  clear  income  from  money  at  interest.  It 
is  objected,  that  they  make  discriminations,  and  exempt  from  tax- 
otion  state  stock,  city  stock,  and  stock  of  their  own  chartered  banks. 
But  then  they  exempt  also  stock  of  the  United  States  Bank ;  and 
there  can  be  no  better  proof  demanded  to  ^how  that  the  law  is 
conceived  in  the  spirit  of  fairness,  with  a  view  to  revenue,  and  no 
masked  attack  upon  the  powers  of  the  general  government.  Had 
they,  in  fact,  taxed  any  one  of  these  excepted  objects,  we  should 
have  had  the  law  brought  up  here  as  a  violation  of  the  obligation 
of  contracts ;  since  the  statute  books^  of  the  state  will  show,  that 
all  their  banks,  with  the  exception  of  the  state  bank,  have  paid  a 
bonus  to  the  state.  And  it  would  have  been  impossible  to  tax  the 
state  bank,  because  the  stock  is  altogether  owned  by  the  state,  and 
the  laws  of  the  council  are  subject  to  be  repealed  by  the  state. 

*As  to  the  specification  of  six  and  seven  per  cent,  stock  of  ri^A^j^ 
the  United  States  as  objects  of  taxation,  this  also  admits  of  *- 
an  explanation,  showing,  that  the  counsel  acted  in  the  spirit  of  fair- 
ness and  candoifr,  although  certainly  not  happy  in  expressing  the 
Jegislative  mind.  This  specification  became  necessary,  from  their 
imposing  the  tax  by  means  of  a  per  centage  of  twenty-five  cents 
upon  the  capital  at  interest,  instead  of  a  per  centage  on  the  interest 
received.  Hence,  to  have  brought  the  four  and  three  percetit 
stock  of  the  United  States  under  the  tax,  would  have  been  unequal 
and  unjust  ^  and  there  can  be  little  doubt  that  to  avoid  this  inequal- 
ity was  theit  object. 

I  consider  the  case,  therefore,  as  one  of  a  tax  upon  income  arising 
from  the  interest  of  money ;  a  very  unwise  and  suicidal  tax  unques- 
tionably, and  not  very  judiciously  arranged  and  expressed ;  but  still 
characterized  by  no  unfairness,  and  no  masked  attack  upon  the 
powers  of  the  general  government.  And  if  so j  with  what  correct* 
ness  can  it  be  characterized  as  unconstitutional  ? 

Why  should  not  the  stock  of  the  United  States,  when  it  becomes 
mixed  up  with  the  capital  of  its  citizens,  become  subject  to  taxation 
in  common  with  other  capital  ?  Or  why  should  one  who  enjoys  all 
the  advantages  of  a  society  purchased  at  a  heavy  expense,  and 
lives  in  affluence  upon  an  income  derived  exclusively  from  interest 
on  government  stock,  be  exempted  from  taxation  ? 

No  one  imagines  Uiat  it  is  to  be  singled  out  and  marked  as  an 
object  of  persecution,  and  that  a  law  professing  to  tax,  will  be  per- 
mitted to  destroy ;  this  subject  was  sufficiently  explained  in  M'Cul- 
lough's  case.  But  why  should  the  states  be  held  to  confer  a  bonus 
or  bounty  on  the  loans  mad^  by  the  general  government  ?  The 
question  is  not  whether  their  stock  is  to  be  exposed  to  peculiar  bur- 
dens; but  whether  it  shall  enjoy  privileges  and  exemptions,  directly 
interfering  with  the  power  of  the  states  to  tax  ot  to  borrow. 

I  can  see  no  reason  for  the  exemption,  and  certainly  cannot  ac- 
quiesce in  it. 
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Mr.  Justice  Thompson,  dissentiente. — ^This  case  comes  before  us 
*474l  ^^^^^  ^®  ^^^^  section  of  the  judiciary  act  of  1789,  *on  a 
-I  writ  of  error  to  the  Constitutional  Court  of  the  state  of  South 
Carolina,  the  highest  Court  of  appeals  in  that  state.  The  question  in  the 
state  Court  arose  upon  proceedings  commenced  in  an  inferior  Court, 
and  the  issue  of  aprohibition  to  restrain  thecity  council  of  Charleston, 
and  all  other  persons  acting  under  their  authority,  firom  Ieyyii%  and 
collecting  a  tax  on  stock  of  the  United  States,  held  by  the  appel- 
lants ;  on  the  ground  that  such  tax  was  a  violation  of  the  Constitu- 
tion of  the  United  States.  The  prohibition  having  been  granted  by 
the  inferior  Court,  the  order  and  judgment  of  that  Court  were  re- 
versed in  the  Constitutional  Court,  thereby  upholding  the  constitu- 
tionality of  the  tax. 

A  preliminary  question  has  been  raised,  whether .  this  Court  has 
jurisdiction  of  llie  case,  i^ider  the  25th  section  of  the  judiciary  act. 
I  think  we  have  not.  It  is  not  a  suit  within  the  meaning  of  that 
section ;  and  if  it  was,  the  writ  of  error  is  brought  to  reverse  a 
judgment,  refusing  to  grant  the.  prohibition.  And  if  that  judgment 
or  order  should  be  reversed  here,  this  Court  has  no  power  to  enforce 
its  judgment,  or  give  the  party  any  relief  or  protection  against  the 
imposition  of  the  tax.  But  I  shall  not  enter  into  an  examination 
of  this  question ;  it  is  one  of  minor  importance ;  as  I  understand 
this  Court  does  not  claim  the  power  of  enforcing  its  judgment  in 
any  manner  whatever,  and  the  ordinance  will  remain  in  full  force 
and  the  payment  of  the  tax  be  enforced  unless  the  city  council  shall 
voluntarily  repeal  it,  and  revoke  the  order  to  collect  the  tax.  The 
judgment  of  this  Court  is,  therefore,  no  more  than  an  opinion  ex- 
pressed tipon  an  abstract  question,  and  in.  its  nature  and  effect  only 
monitory. 

Ill  considering  this  case  on  the  merits,  it  is  to  be  borne-  in  mind, 
that  this  ordinance  of  the  city  council  is  subject  to  be  repealed  by 
the  legislature  of  Sout|;i  Carolina ;  and  not  having  been  done,  we 
must  consider  it  as  having  tacitly  receivedthe  sanction  of  the  legisla- 
ture, and  comes  before  us,  therefore,  with  all  the  force  and  authority 
of  a  state  laW-,  and  involves  one  of  those  delicate  and  difficult 
inquiries  of  conflicting  powers  between  the  general  and  state  go- 
vernments. 

It  is  necessary,  in  the  first  place,  that  we  should  understand  the 
*4751  ^^^^  character  of  this  tax.  Much  importance  seemed  to  *be 
^  attached  to  this,  both  in  the  Court  below,  and  on  the  ai^u- 
ment  here.  In  the  opinion  of  the  minority  of  the  state  Court, 
which  has  been  submitted  to  us  by  the  appellants'  counsel  as  a, part 
of  his  argument,  it  is  said,  *^  this  ordinance  does  not  affect  to  regard 
the  tax  as  an  income  tax.  It  is  a  tax  upon  the  United  States  stock 
eo  nomine.  As  it  is  not  a  tax  on  income,  it  is  unnecessary  to  inquire 
if  the  cicy  council  or  state  hav6  the  power  to  tax  income,  said  in- 
clude therein  the  interest  received  on  United  States  stock.  The 
inquiry  is,  whether  there  is  any  such  power  to  tax  United  States 
stock  eo  nomine."  This  distinction  being  so  emphatically  relied 
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upon  by  the  minority  of  the  Court,  it  is  a  fair  inference,  4hat  if  it 
had  been  considered  a  tax  on  income,  it  would  not  be  objectionable 
on  constitutional  grounds. 

What  are  we  to  understand'  by  its  being  a  tax  on  United  States 
stock  eo  nomine  ?  Certainly  nothing  more  than  that  it  is  enume- 
rated as  one  description,  in  a  long  list  of  specified  property  subject 
to  taxation. 

We  have  not  the  ordinance  at  large  before  us,  but  the  clause 
upon  which  the  que.stion* arises  is  stated  as  follows:  All  personal 
estate,  consisting  of  bonds,  notes,  insurance .  stock,  &o.  &c.  six  and 
seven  per  cent,  stock  of  the  United  States,  or  other  obligations,  upon 
which  interest  has  been  or  will  be  received  during  the  year,-  over 
and  above  the  interest  which  has  been  paid,  twenty-five  cents  on 
every  hundred  dollars.  There  is  excepted  out  of  this  enumeration, 
stock  of  the  state,  stock  of  the  city,  and  bank  stock.  But  this  ex- 
ception'cannot  certainly  afiect  the  present  question.'  No  part  of 
the  Constitution  of  the  United  States  prohibits  the  states  from  ex- 
empting from  taxation  certain  speeies  of  property,  according  to  their 
own  views  of  policy  or  expediency. 

What,  then,  is  the  ordinance  in  substance  ?  It  is  w  tax  upon  die 
nett  income  of  interest,  upon  money  secured  by  bonds,  notes,  insur- 
ance stock,  six  and  seven  |>er  cent,  stock  of  the  United  States,  or 
other  obligations,  upon  which  interest  has-been  received,  &c  It  is 
the  nett  interest  received  upon  which  the  tax  is  laid  For  the  ordi- 
nance declares  the  tax  shall  be  on  the  interest  received  over  and 
above  that  ^hich  has  been  paid.  For  example :  he  who  v^a'jq 
.receives  one  thousand  dollars  interest,  and  pays  out  five  hun-  *- 
dred  dollars  interest,  is  taxed  only  upon,  the  balance.  It  is,  there* 
fore,  a  general  tax  upon  an  income  from  money  at  interest,  and  this, 
too,  only  included  as  one  item  in  the  enumeration  of  taxable  pro- 
perty. It  is  not  an  objection  that  can  be  made  here>  if  anywhere, 
that  the  tax  is  not  upon  the  whole  income.  It  is  a  tax,  general  in 
its  application  to  income,  from  interest  derived  from  investments  of 
every  description  (with  the  exception  mentioned)  and  money  on 
loan.  It  cannot  be  considered  as  an  exorbitant  tax,  or  in  any  man- 
ner partaking  of  the  character  of  a  penalty,  it  beii^  only  a  tax 
of  a  quarter  of  one  per  cent. 

If  the  objection  to  this  tax  is  to  be  sustained,  it  must  be  on  the 
broad  ground  that  the  stock  of  the  United  States  is  not  taxable  in 
any  shape  or  manner  whatever ;  that  it  is  not  to  be  included  in  the 
estimate  of  property  subject  to  taxation;  and  that^  I  understand,  is 
the  extent  to  which  a  majority  of  this  Court  mean  to  carry  the. ex- 
emption. As  I  am  unable  to  come  to  this  conclusion,  and  it  being 
a  constitutional  question  of  vital  importance,  I  am  constrained  to 
dissent  from  the  opinion  of  the  Court,  and,  contrary  to  my  usual 
practice  in  ordinary  cases,  briefly  to  assign  my  reasons. 

I  shall,  for  the  reason  already  mentioned,  consider  this  ordinance 
as  standing  upon  the  same  grounds  precisely  as  if  it  had  been  a  law 
of  the  state  of  South  Carolina. 
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It  is  not  pretended  that  there  is  any  express  prohibition  in  &e 
Constitution' of  the  United  States^  which  has  been  violated  by  this 
law. 

The  only  express  limitation  to  the  power  of  the  individual  states 
to  lay  and  collect  taxes,  is  to  be  found  in  the  tenth  section  of  the  first 
article  of  the  Constitution.  *^  No  state  shall,  without  the  consent 
of  Congress,  lay  any  imposts  or  duties  on  imports  or  exports,  ex-  | 
cept  what  may  be  absolutely  necessary  for  executing  its  inspection 
laws,  &C.  ^  No  state  shall,  without  the  consent  of  Congress,  lay  any 
duty  of  tonnage."  The  tax  in  question  can  certainly  not  fall  with- 
in either  of  these  prohibitions. 

The  objection  to  the  tax  is  rested  chiefly,  if  not  entirely,  upon 
*4771  ^^^  -P*^  ^^  ^^®  eighth  section  of  the  first  article,  which  *gives 
-■  to  Congress  the  power  "  to  borrow  money  on  the  credit  of 
the  United  States;'^  and  it  is  said,  that  to  permit  the  states  to  tax  the 
stock,  might,  by  possibility,  sometimes  embarra3s  the  United  States 
in  procuring  loans.  In  the  examination  pf  the  powers  of  the  ge- 
neral government  under  the  Constitution,  ^^  The  Federalist"  is  often 
referred  to  as  a  work  of  high  authority  on  questions  of  this  kind ; 
and  the  author  has  seldom  been  charged  with  surrenderingf  any 
powers  that  can  he  brought  fairly  within  the  letter  or  spirit  of  the 
Constitution.  In  No.  32  of  that  work,  the  writer,  in  discussing  the 
subject  of  taxation,  and  the  conflicts  that  might  arise  between  th^ 
general  and  state  governments,  says,  <<  Although  I  am  of  opinion 
that  there  would  be  no.  real  danger  of  the  consequences  to  the  state 
government,  which  seem  to  be  apprehended  from  a  pow^r  in  the 
Union  to  control  them  in  the  levies  of  money,  yet  I  am  willing  to 
allow,  in  its  full  extent,  the  justness  of  the  reasoning,  which  requires 
that  tiie' individual  states  should  possess  an  independent  and  uneon- 
troUable  authority  to  raise  their  own  revenues  for  the  supply  of  their 
own  wants.  And  making  this  concession,  I  affirm,  that  (with  the 
sole  exception  of  duties  on  importsand  exports)  they  would,  under 
the  plan  of  the  convention,  retain  that  authority,  in  the  most  abso- 
lute and  unqualified  sense ;  and  that  an  attempt  on  the  part  of  the 
national  government  to  abridge  them  in  the  exercise  of  itj  would  be 
a  violent  assumption  of  power,  unwarranted  by  any  lerticle  or 
clause  of  its  constitution.  That  a  negation  of  the  authority  of  the 
states  to  impose  taxes  on  imports  and  exports,  is  an  affirmance  of 
their  authority  to  inipose  them  on  all  other  articles.  That  it  is  not  a 
mere  possibility  of  inconvenience  in  the  exercise  of  powers,  but  an 
immediate  constitutional  repugi^ancy,  that  can  by  implication  alien- 
ate and  extinguish  a  pre-existing  right  of  sovereignty." 
.  The  power  of  the  general  government  to  borrow,  money  on  the 
credit  of  the  United  States,  is  not  only  an  express  pdwer  granted  to 
Congress,  but  one  that  it  must  have  been  foreseen  would  be  brought 
into  practical  operation,  and  that  stock  would  of  course  be  created ; 
•and  yet  it  never  entered  into  the  discriminating  mind  of  the  writer 
•47A1  '^^"^^  *^^>  ^^^^  merely  investing  property,  subject  to  taxa- 
J  tion,  in  stock  of  the  United  States,  would  withdraw  the  pro- 
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perty  from  taxation.  It  is  said,  the  credit  of  the  United  States  is  a 
creation  of  the  general  govemment,  which  did  hot  exist  until  they 
brought  it  into  being,  and  in  the  production  of  which  the  state  go- 
vernments did  not  participate ;  that  the  states  could  not  tax  it  be- 
fore the  Constitution  was  formed,  for  it  did  not  exist.  This  view 
of  the  subject  is  calculated  to  tnake  an  erroneous  impression.  It  is 
true  it  did  not  exist  in  the  shape  of  stock,  but  the  property  existed 
in  some  other  form.  No  one  procures  stock  without  exchanging 
for  it  an  equivalent  in  motaey  or  some  other  property;  all  which 
was,  doubtless,  subject  to  the  payment  of  taxes.  Exemption  from 
taxation  may  hold  out  an  inducement  to  invest  property  in  stock  of 
the  United  States,  and  might,  possibly,  enable  the^  g;overnment  to 
procure  loans  with  more  facility,  and  perhaps  on  better  terms.  But 
this  possible,  or  even  certain  benefit  to  the  United  States,  cannot 
extinguish  pre-existing  state  rights.  To  consider  this  a  tax  upon 
the  means  employed  by  the  general  government  for  carrying  on  its 
operations,  is,  certainly,  very  great  refinement.  It  is  not  a  tax  that 
operates  directly  upon  any  power  or  credit  of  the  United  States, ' 
The  utmost  extent  to  which  the  most  watchful  jealousy  can  lead  is, 
that  it  may,  by  possibility,  prevent  the  government  from  borrowing 
money  on  quite  so  good  terms.  And  even  this  inconvenience  is  ex- 
tremely questionable;  for  the  stock  only  pays  the  same  tax  that  the 
money  with  which  it  was  pyrchased  did.  And  whether  the  pro- 
perty exists  in  one  form  or  the  other,  would  seem' to  be  matter  of 
very  little  importance  to  the  owner.  But  great  injustice  is  done  to 
others,  by  exempting  men  who  are  living  upon  the  interest  of  their 
money,  invested  in  stock  of  the  United  States,  from  the  payment  of 
taxes ;  thereby  establishing  a  privileged  class  of  public  creditors, 
who,  though  living  under  the  protection  of  the  government,  are  ex- 
empted from  bearing  any  of  its  burdens.  A  construction  of  the 
Constitution,  drawing  after  it  such  consequences,  ought  to  be  very 
palpable  before  it  is  adopted. 

Butitseems  to  me,that  the  rightof the  statestotax 'property  c^a'jq 
of  this  description  is  admitted  by  the  Court,  in  the  case  of  "■ 
M<Cullough  w.  The  State  of  Maryland,  4  Wheat.  436.  The  Court 
there  considered  the  tax  imposed  directly  upon  the  operations  of  the 
bank,  which  was  employed  by  the  government  as  one  of  the  means 
of  carrying  into  execution  its  constitutional  powers ;  and  in  sum- 
ming up  the  result,  it  is  said,  the  states  have  no  power  by  taxation, 
or  otherwise,  to  retard,  impede,  burden,  or  in  any  manner  control 
the  operations  of  the  constitutional  laws  of  Congress,  to  carry  into 
execution  the  powers  vested  in  the  general  government ;  and  yet 
the  Court  say  this  opinion  does  not  extend  to  a  tax  paid  ^y  the  real 
property  of  the  bank,  in  common  with  the  other  real  property  within 
the  state,  nor  to  a  tax  imposed  on  the  interest  which  the  citizens  of 
Maryland  may  hold  in  the  bank,  in  common  with  other  property  of 
the  same  description  throughout  the  state. 

In  the  case  now  before  us,  the  tax  is  not  direct  upon  any  means 
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used  by  the  government  to  carry  on  its  operation.  It  is  only  a  tax 
upon  property  acquired  through  one  of  the  means  employed  by  the 
government  to  carry  on  its  operations,  viz.  the  power  of  borrowing 
money  upon  the  credit  of  the  United  States ;  and  it  is  not  perceived 
how  any  just  distinction  can  be  made  in  this  respect,  between  bank 
stock,  and  stock  of  the  United  States ;  both  are  acquired  through 
the  medium  of  means  employed  by  the  government  in<^rrying  on 
its  Operations;  and  both  are  held  as  private  property;  and  it  is  im- 
material to  the  jMresent  question  in  what  manner  it  was  acquired. 

The  broad  proposition  (laid  down,  in  the  case  of  M^Cullougb  vs. 
The  State  of*  Maryland)  that  the  states  cannot  tax  any  instrument 
or  means  used  b^  the  general  government  in  the  execution  of  its 
powers,  must  be  understood  as  referring  to  a  direct  tax  upon  such 
means  or  instrument;  and  that  such  was  the  understanding  of  the 
Court,  is  to  be  inferred  from  the  exemption  of  bank  stock  from  the 
operation  of  the  rule;  and  the  parallel  cases  put  to  illustrate  the  ap- 
plica^tion  of  the  doctrine  lisad  to  the  same  conclusion.  Thus  it  is 
said  the  states  cannot  tax  the  mint ;  but.  this  does  not  imply  tfiat 
they  may  not  tax  the  money  coined  at  the  mint,  when  held  and 
*4801  ^^^^  ^y  ii^dividuals.  Again,  it  is  said  the  states  cannot  *tax 
^  a  patent  right ;  but  if  the  patentee,  from  the  sale  or  use  of  hi^ 
patent)  ha3  acquired  property,  or  is  receiving  an  income,  it  could  not 
be  intended  to  say  that  such  property  or  income  cannot  be  taken 
into  the  estimate  of  his  taxable  property. 

The  unqualified  proposition  that  a  state  cannot  directly  or  indirectly 
tax  any  instrument  or  means  employed  by  the  general  government 
in  the  execution  of  its  powers,  cannot  be  literally  sustained.  Con- 
gresa  has  power  to  raise  armies;  such  armies  are  made  up  of  officers 
and  soldiers,  and  are  instruments  employed  by  the  government  in 
executing  its  powers ;  and  although  the  army,  as  such,  cannot  be 
taxed)  yet  it  will  not  be  claimed  that  all  such  officers  and  soldiers 
are  exempt  from  state  taxation.  Upon  the  whole,  considering  that 
the.  tax  in  question  is  a  general  tax  upon  the  interest  of  money  on 
loan,  I  cannot  think  it  any  violation  of  the  Constitution  of  the  United 
States,  to  include  therein  interest  accruing  from  stock  of  the  United 
States. 

I  am  accordingly  of  opinion  that  there  is  no  error  in  the  opinion 
of  the  state  Court. 

■ 

This  csiuse  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Constitutional  Court  of  the  state  of  South  Carolina,  a|id 
was  argued  by  coui^sel.  On  consideration  whereof,  this  Court  is  of 
opinion,  that  there  is  error  in  the  judgment  of  the  said  Court  in  this, 
that  the  said  Court  decided  that  an  ordinanc^e  passed'^by  the  City 
Council  of  Charlestoti  for  the  year  1823,  entitled,  an  ordinance  to 
raise  supplies  for  the  use  of  the  city  of  Charleston  for  the  year  ^823, 
is,  90  far  as  the  sabie  imposes  a  tax  on  the  six  and  seven  per  cent 
stock  of  the  United  States,  consistent  with  the  Constitution  of  the 
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United  States:  whereas  it  is  the  opinion  of  this  Court,  that  so 
much  of  the  said  ordinance  as  imposes  the  said  tax,  is  repliant  to 
the  Constitution  of  the  United  States,  and  void.  .  Whereupon  it  is 
considered,  ordered,  and  adjudged  by  this  Court,  that  the  said  judg- 
ment be,  and  the  sam3  is  hereby,  reversed  and  annulled,  and  -  that 
the  said  cause  be,,  and  the  same  is  hereby,  remanded  to  the  said  Con^ 
stitutional  Court  for  the  state  of  South  Carolina,  that  such  further 
proceedings  may  be  had  therein  as  may  consist  with  law  and  justice. 
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^The  Presidbnt,  Directors,  and  Companj  of  the  Bank  or  the 
United  States^  Appellants,  vs.  David  Weisioer,  Afpsllsx. 

Where  the  appellee  had  died  after  the  oommeDcement  of  the  term,  and  tha  Court  not  knotr- 
ing  his  decease  had  decided  upon  the  case,  after  aigameiit,  the  Court  ordered  the  dacrae 
to  be  entered  as  of  the  first  day  of  the  term. 

IN  this  case,  which  had  been  argued  on  a  previous  day  of  the 
term,  and  the  opinion  of  the  Court  delivered  in  favour  of  the  appel- 
lants, (See  aote,  page  331,)  Mr.  Bibb  having  informed  the  Court 
that  the  defendant,  WeisiRer,  had  died  since  the'comniencement  of 
the  term ;  stated  that  be  nad  been  of  counsel  with  the  respondent, 
but  he  considered  that  his  autKority  had  expired  by  his  death.  He 
objected  to  the  entry  of  a  decree. 

Mr.  Sergeant,  for  t^e  complainants,  moved  the  Court  to  cause  the 
decree  to  be  entered  of  a  day  in  the  term  before  the  respondent's 
death;  i^nd  he  cited  Davis  vs,  Davis,  9  Yes.  461.  Campbell  us. 
Mesier,  4  Johns.  C.  R.  342.  Asburnham  vs.  Thompson,  cited  2 
Mad.  C.  P.  529,  as  fully  establishing  the  practice  according  to  his 
motion. 

Mr.  Bibb,  contra. 

The  Court  ordered  the  decree  to  be  entered  as  of  the  first  day  of 
the  term. 
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^Joseph  Mandsville  and  others,  Appellants,  vs.  Romvlus 

Rioos,  Appellee^ 

Where  a  bill  was  filed  against  the  stocliholden  of  a  Toluntaiy  afsociatknl  for  the  purposes 
of  banking,  and  the  process  was  returned  '*  senred"  upon  some  o(  the  parties  named  in  the 
billy  and  as  to  others,  who  were  not  within  the  reach  of  the  process,  **  not  found;"  the 
Court  stated,  that  it  wss  not  meant  to  say,  that  in  cases  of  this  nature  it  is  necessary  to 
bring  all  the  stockholders  before  the  Court,  before  any  decree  can  be  made.  It  is  well 
known,  that  there  are  cases  in  which  a  Court  of  equi^  dispenses  with  such  a  proceeding, 
when  the  parties  are  very  numerous  and  unknown;  and  the  adoption  of  the  rule  would 
evidently  impede,  if  not  defeat  the  purposes  of  justide.  [487] 

Upon  the  death  of  some  of  the  parties  to  the  bill  who  had  been  served  with  process,  the  bill 
ought  to  have  been  revived  against  their  personal  representatives,  if  they  could  be  bought 
before  the  Court;  unless  some  good  reason,  such  as  absolute  insolvency,  could  be  assigned 
to  justify  the  decision.  [487] 

One  of  the  groat  principles  upon  which  Courts  of  equity  generally  require  all  parties  who 
'  are  known  and  within  the  r^h  of  its  jurisdiction  to  be  made  parties,  ii  to  prevent  future 
litigation  and  to  take  away  multiplicity  of  suits.  There  are  exceptions^  it  is  true,  to  the 
rule,  but  they  aie  founded  upon  special  considerations.  [487] 

We  know  of  no  instances  where  a  joint  liability  has  been  asserted  before  a  Court  of  Chan- 
cery, on  which  the  ^ecree  hss  not  been  made  agsinst  all  the  parties  before  it  who  did  not 
establish  some  personal  discharge.  [488]  ^ 

In  a  bill  filed  in  tlie  Circuit  Court  of  Alexandria  county,'in  the  District  of  Columbia,  against 
the  stockholden  of  an  association  for  banking  purposes,  the  bill  was  dismissed  as  to  those 
stoddioldera  who  were  named  in  the  bill,  but  were  not  served  with  process;  and  it  was 
held  to  be  error.  As  noI^residents,  the  act  .of  Congress  of  the  3d  of  May,  1803,  allows 
proceedings  to  be  had  agsinst  them  by  publication.in  the  Aewspapers  in  the  dirtrict  [489] 

Where  an  appeal  from  the  Girouit  Court  to  this  Court  waq.  prayed  by  a  number  of  the  de- 
fendants, and  one  only  executed  the  proper  appeal  bond,  the  objection  to  the  prdbeeding 

)reiimii 


ought  to  have  been  taken  by  way  of  preliminary  motion  to  dismiss  the  appeal  for  imego^ 
burity,  cm  account  of  the  foUore  to  give  the  proper  appeal  bond  [490] 

r 

THIS  was  an  appeal  from  the  decree  of  the  Circuit  Court  of  the 
United  States  for  the  county  of  Alexandria,  in  the  District  of  Co- 
lumbia. 

In  that  Court,  in  July,  1818,  a  bill  was  filed  by  the  appellee  against 
certain  individuals  named  in  the  subpoena,  charging  them  with 
having  entered  into  a  certain  association  or  copartnership,  called  "  the 
Merchants'  Bank  of  Alexandria.''  That  the  partnership,  for  ^  con- 
siderable time,  issued  notes  ^and  bills,  and  in  other  respects  ra^oo 
prosecuted  their  trading  or  business  as  a  bank,  until  about  the  ■- 
month  of  May,  1816,  at  which  time  they  became  so  embarrassed  as 
entirely  to  put  a  stop  to  their  proceedings.  The  bill  then  alleges, 
that  sundry  notes  or  bilb  of  various  denominations  and  amounts, 
issued  and  sent  into  circulation  iby  the  bank  during  its  operations, 
amounting  in  the  whole  to  twenty  thousand  dollars,  regularly  came 
into  the  possession  of  the  complainant,  and  that  no  part  of  them  has 
been  paid.  The  bill  proceeds  to  present  other  facts  and  proceedings 
upon  which  the  complainant  claimed  relief,  and  concludes  with  a 
demand  for  general  relief. 

The  process  was  served  on  twenty-two  of  the  stockholders  and 
defendants;  the  whole  number  b^ing  sixty-one.    An  alias  subjKBna 
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having  issued,  the  .marshal  returned,  as  to  the  others,  ^not  found; 
non-residents  in  the  county  of  Alexandria."  On  the  13th  of  Augrist 
1818,  a  pluriedsubpcBuawas  issued,  on  which  the  marshal  returned, 
'' executed  on  John  M'Pherson;  the  other  defendants  not  found.'' 

In  November,  1818,  the  bill  was  taken  for  confessed,  as  to  those 
defendants  on  whom  process  had  been  served,  and  who  had  not 
answered,  ajid  continued  as  to  the  others. 

At  May  riiles,  1820,  and  at  November  term,  1820,  the  suit  was 
abated  as  to  such  of  the  deceased  defendants  upon  whom  the  process 
was  executed;  and  no  proceedings  were  instituted  to  bring  in  their 
legal  representatives.  The  answers  6f  some  of  the  defi^dants  who 
were  served  wkh  process  having  been  filed,  depositions  taken,  re- 
ports of  the  auditor  made,  and  the  arguments  of  counsel  heard,  the 
Court  went  on  to  decree  the  payment  of  certain  sums  to  the  com- 
plainant by  the  ^rties  thus  before  the  Court ;  apportioning  ihe  same 
according  to  the  time  they  became  stockholders  in  the  bank,  and  the 
.periods  of  issuing  the  notes  held  by  the  complainant  The  bill  was 
dismissed  as  to  the  other  defendants  who  did  not  answer;  and  also 
as  to  all  those  who  were  either  not  served  with  proce'ss  to  appear  in 
the  case,  or  who  were  served  with  process,  and  not  charged  by  any 
evidence  on  the  part  of  the  complainant 

The  defexidants  against  whom  the  decree  was  rendered,  prayed 
*4841  *^  appeal  to  this  Coui;t,*  which  was  allowed  on  their  *giving 
-I  bond  and  security,  &c.    Joseph  Mandeville  alone,  of  all  the 
defendants,  gave  bond  to  prosecute  the  appeal. 

It  is  not  considered  necessary  to  state  in  this' report  any  of  the 
points  presented  by  counsel,  upon  which  no  opinion  was  expressed 
by  the  Court ;  and  therefore  those  proceedings  in  the  caae^  and  mat- 
ters set  forth  in  the  bill,  answers,  and  evidence,  which  are  not  con- 
nected with,  or  required  16  exhibit  the  only  question  decided  by  the 
Court,  and  the  arguments  of  the  counsel  upon  them,  are  omitted. 

The  case  was  argued  upon  all  the  questions  presented  by  the 
record,  by  Mr.  Jones  and  Mr.  C  J.  Lee  for  the  appellant ;  and  by 
Mr,  Wirt  and  Mr.  Coxe  for  the  appellee.  The  only  points  upon 
which  the  Court  gave  an  opinion  were,  1.  The  dismission  of  the  bill 
as  to  the  absent  defendants  who  were  not  served  with  process. 
2.  The  omission  to  make  the  legal  representatives  of  those  defend- 
ants who  had  died  after  they  were  ^served  with  process,  parties  to 
the  proceedings.  And,  3.  The  regularity  of  th^  appeal  to  this  Court, 
Mandeville  only  having  given  bond.' 

Mr.  Justice  Stort' delivered  the  opinion  of  the  Court 
This  is  an  appeal  from  a  decree  rendered  in  the  Circuit  Court  of 
the  District  of  Columbia,  sitting  in  Alexandria,  in  a  suit  in  chancery, 
in  which  the  appellants'  were  original  defendants.  The  appellants 
are  stockholders  in  an  unincorporated  association,  which  was  formed 
in  1815,  for  the  purpose  of  carrying  on  the  business  of  banking,  un- 
der the  name  of  the  Merchants'  Bank  of  Alexandria;  the  nature  and 
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extent  of  which  association  is  eyidenced  by  certain  articles  of  agree- 
menty  which  wore  at  the  time  published  in  the  newspapers  in  the 
district,  and  are  set  forth  in  the  case.  The  first  article  provides,  that 
the  capital  stock  hiay  consist  of  one  million  of  dollars,  divided  into 
shares  of  one  hundred  dollars  each,  which  were  to  be' payable  by 
calls,  provided  for  therein.  In  the  other  articles  provision  is  made 
for  the  management  of  the  business  of  the  bank  by  directors,  and  for 
the  issuing  of  b&nk  notes,  &c.,  to  be  signed  by  the  president  and 
countersigned  by  the  cashier  of  the  bank.  The  fifteenth  *ar-  r^AQK 
tide  declares  the  object  of  the  stockholders  to  be,  that  .the  ■- 
joint  stock  of  the  company  ^  shall  alone  be  responsible  fot  the  debts 
and  engagements  of  this  company;  and  that  no  person  who  may 
deal  with  the  company,  &c.,  shall  on  any  pretence  whatsoever  have 
recourse  against  me  separate  property  of  any  present  or  future 
member  of  this- company,  or  against  their  persons,  farther  than  may 
be  necessary  to  semire  the  faithful  application  of  the  funds  thereof 
to  the  purposes  to  which,  by  these  presents,  they  are  liable.  But 
all  persons  accepting  any  bond,  bill  or  note,  &c.,  of  the  company,  &c, 
thereby  give  credit  to  the  said  joint  stock  or  property  of  said -com- 
pany, and  thereby  respectively  ditovow  having  recourse,  on  any 
pretence  whatever,  to  the  persons,  or  separate  property  of  any  pre- 
sent or  futuremember  of  this  company,  except  as  above  mentioned.'' 
Hie  whole  stock  of  one  million  oi  dollars  was  subscribed,  and 
calls  to  an  amount  of  about  one  hundred  and  eighty-three  thousand 
dollars  were  paid  in,  with  money  or  by  stock  z^tee  discounted  for 
that  purpose.  Hie  bank  went  into  operation,  and  circulated  its 
notes  to  a  large  amount ;  and  finally,  after  about  a  year,  the  bank 
foiled,  leaving  its  notes  to  an  amount,  as  it  is  said,  of  about  ninety 
thousand  dollars  in'  circulation  and  unpaid,  and  having  assigned 
all  its  property  to'  certain  assignees  ("who  were  not  parties  to  the 
bill)  for  tlie  payment  of  certain  preferred  debts,  and  then  for  the 
benefit  of  the  creditors  generally.  These  assignees  have  now:  no 
roperty  in  their  hands  for  distribution.  The  original  plaintiff  is  the 
olaer  of  the  bank  notes  of  the  bank  to  the  amount  of  twenty 
thousand  dollars  and  upwards,  which  remain  unpaid.  The  form 
of  the  notes  issued  by  the  bank  was  as  follows,  ^<  Capital,  one  mil- 
lion of  dollars.'   The  Merchants'  Bank  of  Alexandria  promises  to 

pay  to  C.  M'Knight  or  order,  on  demand, dollars."    These 

notes  were  signed  by  the  president  and  countersigned  by  James  S. 
Scott,  who  was  cashier,  and  endorsed  by  C.  M'Enight,  in  blank, 
without  considei^tion ;  and  solely  to  enable  the  notes  to  circulate 
as  currency,  as  notes  payable  to  the  bearer. 

The  bill  seeks  payment  out  of  the  separate  property  of  the  stock 
holders,  to  the  amount  of  twenty  thousand  dollars,  the  notes  so  held 
*by  the  plaintiff.    It  states  the  articles  of  copartnership,  and  r^Agn 
*  charges  that  the  notes  were  issued  by  the  bank,  and  that  it  ^ 

f  prosecuted  business  until  May,  1816,  at  which  time  its  affairs,  either 

!  by  mismanagement  or  by  a  fraudulent  issue  of  paper  beyond  its 

^  known  means,  became  embarrassed  and  stopped  payment.    But  it 
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contains  no  direct  charge  of  fraud  or  fraudulent  misapplication  of 
the  funds,  by  the  directors  or  stockholders/ in  distinct  terms.  It 
states  the  assignment  of  the  property  of  the  bank  ^fter  the  failure , 
and  charges  the  preferences  therein  provided  for  to  be  fraudulent ; 
Dut  if  not  fraudulent,  then  that  the  trust  found  is  insufficient  to  pay 
the  creditors  of  the  baiik,  without  resort  to  the  separate  property  of 
the  stockholders.  It  further  charges,  that  the  plaintiff  does  not 
know  whether  there  are  other  stockholders  or  not,  than  those  sued, 
and  that  he  has  no  means  of  ascertaining  them,  and  calls  upou  the 
defendants  for  a  discovery.  And  the  prayer  of  the  bill  is,  that  the 
assignment  may  be  decreed  null  and  void,  that  the  plaintiffs  de- 
mand may  be  paid  out  of  the  joint  funds  as  far  as  they  will  go,  and 
then,  out  of  the  separate  funds  of  the  stockholders;  and  sdso  foi 
general  relief. 

In  the  progresis  of  the  cause  some  of  the  original  defendants  died, 
and  the  bill  was  not  revived  against  their  representatives.  Some 
of  the  defendants  put  in  their  several  answers,  to  which  the  general 
replication  was  filed,  and  against  others  the  bill  was  iaken  pro  con- 
fesso;  and  after,  several  intermediate  proceedings,  references  to,  and 
reports  by  a  master  in  order  to  ascertain  certam  &cts,  &c.  &c.,  the 
cause  was  finally  set  down  for  a  hearing  against  the  defendants 
wjio  had  answered,  and  those  against  whom  it  was  taken  pro  con- 
fesso,  and  a  decree  rendered  for  the  plaintiff;  from  which  the  parties 
against  whom  it  was  made  have  appealed  to  this  Court.  The  de* 
cree,  in  substance,  declares  that  there  are  no  funds  in  the,  hands  of 
the  assignee  to  pay  the  debt;  that  certain  defendants  (naming  them) 
who  had  answered,  do  pay  the  debt  to  the  plaintiff  with  interest 
from  the  first  of  January,  1818,  with  costs;  that  this  decree  be  dis- 
charged as  to  two  of  the  persons  so  charged,  by  their  paying  a  less 
*4871  ^^^'  ^4^^^  ^  ^^^  amount  of  the  notes  issued  *by  the  bank, 
•'  while  they  were  stockholders ;  and  as  to  the  other  defend- 
ants, the  decree  is  that  the  bill  be  dismissed,  <^  it  appearing  to  the 
Court  that  they  are  either  not  served  with  process  to  appear  in  the 
said  cause,  or  were  served^  with  process,  not  charged  by.  any  evi- 
dence on  the  part  of  the  plaintiff." 

Such  is  a  very  summary  statement  of  the  case.  Several  ques- 
tions have  been  elaborately  argued  at  the  bar,  respecting  the  form 
and  sufficiency  of  the  bill,  as  well  as  the  merits  of  the  case.  Upon 
some  of  these  questions  much  diversity  of  opinion  at  present  exists 
among  the  judges.  But  as  we  are  all  of  opinion  that  there  must  be 
a  reversal  upon  two  points.  We  deem  it  unnecessary  to  examine  any 
others.  Those  points  are,  the  defect  of  parties,  and  'the  erroneous 
dismissal  of  the.  bill  as  to  any  of  the  defendants  properly  before  the 
Court,  against  whom  a  decree  might  have  been  m^de. 

In  the  first  place  as  to. the  defect  of  parties;  we  do  not  mean  to 
say  that  in  cases  of  this  nature  it  is  necessary  to  bring  hil  the  stock- 
holders before  the  Court,  before  any  decree  can  be  made.  It  is 
well  known  that  there  are  cases  in  which  a  Court  of  equity  dis- 
penses with  such  a  proceeding  when  the  parties  are  very  numerous, 
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or  unknown,  and  the  adoption  of  the  rule  would  essentially  impede, 
if  not  defeat  the  purposes  of  justic^.  But  in  the  present  case  we 
are  of  opinion  that  upon  the  death  of  th^  parties  who  were  before 
the  Court,  the  bill  ought  to  have  been  revived  against  their  personal 
representatives,  if  they  could  be  brought  before  the  Court,  unless 
some  good  reason,  such  as  absolute  insolvency,  could  be  assigned 
to  justify  the  omission.  The  reason  is  obvious.  Supposing  the 
decree  against  the  parties  jointly  to  be  good,  those  who  shall  pay 
are  entitled  to  contribution  from  the  other  stockholders  and  their 
personal  representatives.  If  they  are  not  before  the  Court  they  are 
not  bound  by  the  decree;  and  consequently  in  a  subsequent  suit  for 
cpntribution,  they  may  controvert  every  material  fact  upon  which 
the  decree  was  founded,  and  put  the  party  seeking  contribution  to 
the  full  proofs  of  them,  as  well  as  of  the  responsibility  over  of  the 
party  sued.  One  of  the  great  principles,  upon  which  Courts  of 
equity  generally  require  all  *persons  who  are  known,  and  r^xoa 
•within  the  reach  of  its  jurisdiction,  to  be  made  parties,  is  to  '- 
prevent  future  litigation,  and  to  take  away  multiplicity  of  suits. 
It  is  a  matter  of  justice,  as  well  as  of  convenience,  that  aH  the  par* 
ties  who  are  ultimately  liable  to  contribution,  should,  when  practi- 
cable, be  brought  before  the  Court,  so  that  the  equities  between 
them  may  be  adjusted,  as  well  as  the  right  of  the  plaintiff.  There 
are  exceptions,  it  is  true,  to  the  rule,  but  they  are  founded  upon 
spe'cial  coiisiderc^trons ;  such  as,  where  a  decree  of  contribution 
would  be  usc^less,  or  where  the  proceeding  would  defeat  the  juris- 
diction of  the  Court,  and  the  parties  are  not  indispensable  to  a  de* 
crecj  or  where  the  convenient  admiqistration  of  justice  forbids  it  in 
the  particular  case.  ^ 

This  reasoning  applies  with  &r  more  force  to  the  dismissal  of  the  ' 
bill  as  to  the  defendants,  who  were  before  the  Court,  and  who  were 
liable  to  a  decree  as  stockholders.  It  is  a  positive  injury  to  the  de- 
fendants, who  are  charged  by  the  decree,  not  only  as  to  their,  imnoie 
diate  responsibility,  but  as  to  the  means  and  proofs  of  contribution. 
The  decree  of  dismissal,  so  far  from  aiding  the  other  defendants, 
puts  them  to  the  absolute  necessity  of  instituting  a  new  suit  for 
contjibution,  and  to  establish  every  step  in  its  progress  by  plenary 
evidence.  We  know  of  no  instance,  where  a  joint  liability  has 
been  asserted  before  a  Court  of  Chancery,  in  which  the  decree  has 
not  been  made  against  all  the  parties  before  it,who  did  not  establish 
some  personal  discharge. 

If  the  bill  had  been  dismissed  Against  those  persons  only,  who 
appeared  and  answered,  and  whose  liability  was  not  proved  by  the 
evidence,  there  would  have  been  no  difficulty.  But  it  is  dismissed 
as  to  all  the  defendants,  who  did  not  answer  the  bill,  and  against 
whom  the  bill  was  taken  as  confessed,  and  set  for  a  decree.  Now, 
if  these  persons  were  duly  brought  before  the  Court,  and  if  due  pro- 
ceedings were  afterwards  had  against  them,  they  certainly  were 
jointly  chargeable  with  the  other  defendants,  upon  their  own  de* 
&ult,  as  in  cases  of  confession. 

367 


488  SUPREME  COURT. 


[Mandefilleet  tH  w. 

It  is  no  answer  to  this  objection,  that  no  exception  was  taken  at 
the  hearing  for  the  want  of  proper  parties.  The  objection  we  axe 
*4SQ1  ^^^  considering  is  not  merely,  that  the  ^proper  iparties  were 
^  notbeforetheCourt,butthatthebili,beingsetdownforaheax 
ing,  as  to  those  who  had  answered,  ahd  also  as  to  those  against  whom 
it  had  been  taken  as  confessed,  the  Court  has  decreed  against  a  part 
only;  when  it  ought  to  have  decreed  against  the  whote  who  were 
chargeable  as  stockholders.  •  The  proper  parties  for  such  a  decree 
were  before  the  Court,  and  the  error  was  in  dismissing  the  bill  as 
to  any  of  them,  tt  has  been  atso  said,  that  the  decree  oi  dismissal, 
if  an  error,  is  only  to  the  prejudice  of  the  plaintiff.  But  this  is  not 
admitted.  It  was  prejudicial  to  the  rights  of  all  the  defendant  who 
were  charged  by  the  decree. 

We  are  also  of  opinion  that,  assuming  that  the  cause  might  be 
properly  brought  to  a  hearing  as  to  the  parties  before  the  Court,  tfie 
decree  was  erroneous  in  dismissing  the  bill  as  to  any  of  the  defend- 
ants named  in  the  bill  as  stockholders,  upon  whom  process  was  not 
served,  if,  by.  any  proceedings,  they  could  have  been  brought  before 
the  Court  before  a  final  decree,  lliey  were  unknown  to  the  plain- 
tiff when  be  brought  his  bill,  and  were  ns^ned  therein ;  and  the  other 
defendants  in '  proceeding  to  a  hearing,  cannot  be  understood  to 
waive  any  further  proceedings  against  them.  If  they  were  non- 
residents, still  the  act  of  Congress  of  the  3d  of  May,  1802,  allows 
proceedings  to  be  had  agaiilst  non-residents  by  publication  in 
the  newspapers  in  the  district;  and  no  reason  is  assigned,  why 
such  a  proceeding  might  not  have  been  eflbctual  to  bring  them 
before  the  Court  in  the  present  case.  We  give  no  opinion  what 
would  have  been  the  case,  if  they  had  not  been  named  in  the 
bUl,  or  had  not  appeared  by  the  bill  to  have  been  known  to  the 
plaintiff  at  the  time  of  filing  it  But  as  they  were  known  and 
named,  the  same  reasons  apply  to  them  as  to  the  other  defendsmts 
before  the  Court  and  their  personal  representatives. 

It  wa?  asserted  at  the  argument,  that  the  bill  had  also  been  dis- 
missed as  to  some  of  the  defendants,  who  had  answered  and  admit- 
ted themselves  liable  as  stockholders.  Upon  examining  their 
answers,  it  is  manifest  that  they  were  nominal  stockholders  only, 
their  names  having  been  used  without  their  consent,  or  under  cir- 
*4Q01  ^^^"^^^^'^^s  which  demonstrate  *that  they  never  meant  to 
-I  become  stockholders.  And  no  attempt  was  made  at  the 
hearing  to  charge  them  with  any  other  proofe.  As  to  them,  there- 
fore, the  dismissal  was  properly  decreed. 

An  objection  was  taken  at  the  argument,  as  to  the  regularity  of 
the  appeal,  it  having  been  claimed  by  all  the  defendants  against 
whom  the  decree  was  made;  and  the  appeal  bond  having  been 
given  by  Mandeville  only.  The  objection,  if  it  had  been  material 
in  this  case,  ought  to  have  been  taken  by  way  of  preliminary  motion 
to  dismiss  the  appeal  for  irregularity,  on  account  of  the  failure  to 
give  the  proper  appeal  bond.  But  it  is  not  material  in  this  case, 
since,  if  Mandeville  be  considered  the  only  appellant,  the  enror  of 
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the  decree  is  equally  fatal,  and  consequentially  reinstates  the  cause, 
discharged  of  that  decree,  as  to  all  his  codefendants- 

Upon  the  whole,  we  are  of  opinion  that  the  decree  must  be  re- 
\'ersed,  and  th^  cause  remanded  to  the  Circuit  Court  with  directions 
to  have  the  cause  reinstated,  as  to  all  the  defend£h;its  as  to  whom  the 
bill  was  taken  as  confessed,  and  dismissed  at  the  hearing ;  and  with 
directions  also  that  the  personal  representatives  of  the  parties  to  the 
bill,  who  died  during  the  pendency  of  the  suit,  if  they  are  known, 
and  can  be  brought  before  the  Court  to  be  also  made  parties;  and 
also  with  directions  that  all  the  other  defendants  naihed  in  the  bill, 
who  were  not  served  with  process,  but  against  whom  further  pro- 
ceedings may  be  had  to  bring  them  before  the  Court,  (as  to  whom 
the  bill  was  dismissed  at  the  hearing,)  be  brought  before  the  Court, 
if  practicable,  as  parties;  andvthat  thereupon  such  farther  proceed- 
ings be  had  as  to  justice  and  equity  may  appertain. 

This  cause  came  on  to  be  heard  on  the  transcript  oif  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  district  of  Colum- 
bia, helden  in  and  for  the  county  of  Alexandria,  and  was  argued  by 
counsel.  On  consideration  whereof,  it  is  the  opinion  of  this  Court, 
that  there  is  error  in  the  decree  of  the  said  Circuit  Court  in  dismiss- 
ing the  bill  against  the  defendants  upon  whom  process  was  not 
served,  and  also  *against  the  defendants  whom  the  bill  was  r«4Q| 
taken  pro  confesso, and  set  down  for  a  hearing;  and  also  ^ 
error  in  the  said  Court  in  not  requiring  the  said  suit  to  have  been 
iievived  before  said  decree  against  the  personal  representatives  of  the 
parties  thereto^  who  were  served  with  process,  and  died  during  the 
pendency  of  the  said  suit,  who  were  known,  and  might  have  been 
brought  before  the  Court  It  is  therefore  ordered,  adjudged,  and 
decreed  by  this  Court,  that  the  decree  of  the  said  Circuit  Court  in 
this  cause  be,  and  the  same  is  hereby,  reversed  and  annulled,  and 
that  the  cause  be,  and  the  same  is  hereby,  remanded  to  the  said  Cit- 
ciiit  Court,  with  directions  to  cause  the  same  to  be  reinstated  as  to 
the  defendants  aforesaid  against  whom  the  bill  was  taken  pro- confesso 
and  set  down  for  a  hearing,  and  by  the  decree  dismissed.  And  also 
with  directions  that  the  personal  representatives  of  the  defendants 
who  died  pending  the  suit,  who  are  known  and  may  be  brought  be- 
fore the  said  Circuit  Court,  be  made  parties  thereto,  and  the  bill  be 
revived  as  to  them. 
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*The  Bank  of  Hamilton^  Plaintiff  in  error,  vs.  The  Lessek 

OF  Ambrose  Dudley,  Jun.,  Defendant. 

Proceedings  for  the  sale  of  the  real  estate  of  an  intestate,  for  the  payment  of  debts,  were 
commenced  before  the  repeal  of  the  act  of  the  legislature  of  Ohio,  entitled  **  A  law  for  the 
settlement  of  intestates'  estates."  ThAdministrators,  notwithstanding  the  repeal,  went 
on  to  sell  the  land,  and  appropriate  the  proceeds  to  the  discharge  of  the  debts  of' the  intes- 
tate.   Held,  that  the  sale  was  void. 

The  power  of  the  inferior  Court  of  a  state  to  make  an  order  at  one  term  as  of  another,  is  of 
a  character  so  peculiarly  local,  a  proceeding  so  netessarily  dependent  on  the  judgment  of 
the  revising  tribunal,  that  the  judgment  of  the  same  is  consideired  authority,  and  this  Court 
is  disposed  to  conform  to  it.  £522] 

That  a  Court  of  record,  whose  proceiodings  are  to  be  proved  by  the  record  alone,  should,  at 
a  subsequent  term,  determine  that  an  order  was  made  at  a  previous  term,  of  which  no 
trace  could  be  found  on  its  records,  an4  that  too,  after  the  repeal  of  the  law  which  gave 
authority  to  make  such  an  order;  is  a  proceeding  of  so  much  delicacy  aiid  danger,  which 
is  liable  to  so  much  abuse,  that  some  of  the  Court  question  the  existence  of  the  power.  [522] 

Where  administrators,  acting  under  the  provisions  of  an  act  of  assembly  of  the  state  of  Ohio, 
w«re  ordered  by  the  C^urt,  vested  by  the  law  with  the  power  to  grant  such  order,  to  sell 
real  estate,  and  before  the  sale  was  made  the  law  was  repealc{2,%he  powers  of  the  admk 
nistrators  to  sell,  terminated  with  the  repeal  of  the  law.  [523] 

The  lands  of  an  intestate  descend  not  to  the  administrator,  but  to  the  heire  they  vest  in 
him,  liable  to  the  debts  of ,  his  ancestor,  and  subject  to  be  sold  for  thosAlq^ts.  The  ad- 
ministrator has  no  estate  i»  the  land,  but  a  power  to  sell  under  the  authpri^  of  the  Court 
of  Common  Pleas.  This  is  not  an  independent  power,  to  be  exercised  at  discretion,  ^en 
^  the  exigency  in  his  q>inion  may  require  it ;  but  it  is  conferred  by  the  Court,  in  a  state 
of  things  prescribed  by  the  law*  The  order  of  the  Court  is  a  pre-requidte,  indispensable 
to  the  very  existence  of  the  power;  and  if  the  law  whiK^  authorizes  the  Court  to  make 
-  the  order  be  repealed,  the  power  to  sell  can  never  come  into  existence.  The  repeal  o£ 
such  a  law  divests  no  vested  estate,  but  it  is  the  exercise  of  a  legislative  power,  which 
•every  legislature  possesses.  The  mode  of  subfectbig  the  property  of  a  debtor  to  the  de- 
mands of  a  creditor,  must  alwa^depend  on  the  wisdom  of  the  legislature.  [523] 

The  judicial  department  of  every  government  is  the  rightful  expositor  of  its  laws,  and  eio- 
phatically  of  its  supreme  law.  If  in  a  case  depending  before  any  Court  a  legislative  act 
shall  conflict  with  the  Constiti^tion,  it  is  admitted  that  the  Court  must  exerdse  its  judg- 
ment on  both,  aiid  that  the  Constitution  musli'  control  the  act  The  Court  must  deler- 
muie  whether  a  repugnancy  does,  or  does  not  exist,  and  i^  diaking  this  determinatton  must 
construe  both  instruments.  That  its  construction  of  the  one  is  authority,  while  its  con- 
irtruction  of  the  fliiber  is  to  be  dis^garded,  is  a  proposition  for  whidi  this  Court  can  po^ 
ceive  no  reason. 

*This  Court  can  perceive  no  sufficient  grounds  for  declaring  that  the  legislature  of 

*4931       Ohio  might  not  repeal  the  law  of  that  state  fey  which  the  Court  of  Common 
Pleas  was  authorized  to  direct,  in  a  summary  way,  the  sale  of  the  lands  of  an 


intestate.  <*  Jurisdiction  of  all  probate  and  testamentary  matters"  may  be  completely  ex- 
eicised  withouTpOBSe^ng  the  power  to  pnler  the  sale  of  the  lant^  o^rh  inten^jte.  8adi" 
jurisdiction  does  not  appear" fofe  identical  wUli  tlia(  pow^r,  or  to  comprehendlj  i5!i^41 


The  occupant  dafmfiilt  law  of  Ohio,  which  declares  that  an  occupying  claimant  shall  not 

be  turned  oOt  of  possession,  until  he  shall  be  paid  for  lasting  and  valuable  improvements 

made  by  him,  and  directs  the  Court  in  a  suit  at  law,  to  appoint  commissioners  to  value 

the  same ;  is  repugnant  to  th6  seventh  amendment  of  the  Constitution  of  the  United 

States,  which  declares  that  *^  in  suits  at  common  law,  wherd  the  value  in  controversy  shall 

exceed  twenty  dollars,  the  right  of  trial  by  jury  shaJl  be  preserved.**    The  compensation 

•   for  improvements  is  a  suit  at  common  law,  and  must  be  submitted  to  a  jury.  [525] 

Admitting  that  the  legislature  of  Ohio  can  give  an  occupant  cledmant  a  right  to  the  value  of 

his  improvements,  and  authorize  him  to  retaiu  possession  of  the  land  he  has  improved, 

until  he  shall  have  received  that  value ;  and  assuming  that  thqy  may  annex  conditions 
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to  the  change  of  poaaeaaion,  which,  ao  &r  aa  tliey  are  constitutional,  must  be  respected  in 
all  Courta ;  atill,  the  legialatnre  cannot  change  radically  the  mode  of  proceeding  prescribed 
for  the  Gourts'of  the  United  Statea,  or  direct  those  Courts  in  a  trial  at  common  law,  to  ap- 
point commiasionerB  for  the  decision  of  questions  which  a  Court  of  common  law  must 
aubmh  to  a  jury.  [626] 
The  inability  of  me  Courta  of  the  United  Statea  to  proceed  in  suits  at  common  law,  in  the 
mode  preacribed  by  the  occupant  law  of  Ohio,  does  not  deprive  the  occupant  of  the  benefit 
intended  him.  The  modes  of  proceeding  which  belong  .to  Courts  of  Chancery,  are  adapted 
to  the  execution  of  the  law ;  and  to  the  equity  side  of  the  Court  he  may  apply  for  relief. 
Sitting  in  Chancery  it  can  appoint  oommissioneTs  to  estimate  imprpvements,  as  well  aa 
rents  and  profifa,  and  can  enjoin  the  execution  of  the  judgment  at  law,  until  its  decree 
shall  be  complied  with.  If  any  part  of  the  ac^^  unconstitutional,  the  provisions  of  that 
part  may  be  diar^;arded ;  while  full  efiect  will  be  given  to  auch  as  are  not  Repugnant  to 
■  the  Constitution  of  the  state,  or  the  ordinance  of  1787.  The  question  whether  any  of  its 
provisions  be  x>f  this  description,  will  properly  arise  in  the  suit  brought  to  carry  them  into 
eflect  [r«26] 

THIS  is  a  writ  of  error  to  a  judgment  rendered  in  the  Court  of 
the  United  States  for  the  seventh  circuit  and  district  ^K^hio ;  in  an. 
ejectment  brought  in  that  Court  by  the  defendants  in  error,  against 
the  present  plaintiffs  for  part  of  lot  No.  103,  in  the  city  of  Cincin- 
nati. 

The  plaintiff  is  heir  at  law  of  Israel  Ludlow,  who  died  seised  of 
the  premises  in  the  declaration  mentioned.  The  defendant  claimed 
under  a  sale  and  deed  made  by  the  administrator  of  the  said  Israel 
Ludlow,  in  pursuance  of  certain  orders  of  the  Court  of  Condmon, 
Pleas  for  the  county  of  Hamilton. 

*The  case  depends  on  the  validity  of  this  deed.  r*4Q4 

In  August,  1788,  the,  territorial  government  of  Ohio  en-  '■ 
acted,  "a  law  establishing  a  Court  of  probate."  The  first  section 
enacts  that  <<  there  shalji  be  appointed  one  judge  of  probate  in  each 
county,  whose  duty  it  shall  be  to  take  the  probate  of  last  wills  and 
testaments,  and  to  grant  lettera  testamentary  and  letters  of  admipis- 
tration,  and  to  do  and  perform  every  matter  and  thing  that  doth  or 
by  law  may  appertain  to  the  probate  oifijce,  excepting  the  rendering 
definitive  sentence  and  final  d^rees. 

In  1 794^n  Orplians  Court  was  established,  and  it  was  enacted 
that  where  persons  die  intestate  and  leave  lawful  issue,  <<but  not  a 
sufficient  personal  estate  to  pay  their  just  debts  and  maintain  their 
children,  it  shall  be  lawful  for  the  administrator  or  administrators  of 
such  deceased  person  to  sell  and  convey  such  part  or  parts  of  the. 
said  lands  or  tenements  foT  defraying  their  just  debts,  maintenanoe 
of  their  children,  &c.,  as  the  OrphOrUS  Court  of  the  county  where 
8ucn>)state  lies,  shall  think  fit  to  allow,^^0fder,  and  direct  from  time 
to  time."    N 

In  the  year  1802,  Ohio  became  an  independent  state.  The  Con- 
stitution, in  the  article  which  respects  the  judicial  department,  de- 
<^lares  that  '<  the  Court  of  Common  Pleas  in  each  county  shall  have 
junsdictibn  of  £^11  probate  and  testamentary  matters,  granting  ad- 
ministration, the  appointment  of  guardians,  and  such  other  cases  as 
shall  be  prescrfbed  by  law.'*  In  April,  1803,  the  judicial  Courts 
were  organized ;' and  the  Court  of  Common  Pleas,  after  a  general 
grant  of  original  jurisdiction,  was  empowered  to  examine  and  take 
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the  proof  of  wills,  to  grant  administration  on  intestate  estates,  and 
to  hear  aiid4etermine  all  causes^  suits,  and  controversies  of  a  pro- 
bate and  testamentai^  nature. 

In  June,  1805,  the  territorial  ordinance  of  1795  was  repealed. 

At  the  trial  of  the  ejectmeiit  in  the  Circuit  Court,  after  the  plain«» 
tiff  had  closed  his  evidence,  the  defendants  offered  in  evidence  a, 
deed  from  the  administrators  of  Israel  Ludlow,  deceased,  to  Andrew 
Dunseth,  for  the  premises  in  the  declaration  mentioned.  ^^They 
•4951  ^^  offered  in  evidence  duly  *certifi,ed  entries  and  copies  of 
^^  orders  from  the  records  of  the  Court  of  Common  Pleas  within 
and  for  the  county  of  Hamilton,  state  of  CHiio,  of  which  the  following 
are  true  copies,  viz.  ^  2d  of  February,  1804 :  Letters  of  administra- 
tion granted  UQto  Charlotte  C.  Ludlow,  John  Ludlow,  James  Find- 
"lay  and  James  Pierson,  on  the  estate  pf  Israel  Ludlow,  deceased ; 
and  their  bond  with  William  Ludlow  and  Jatnes  Smith  as  securities 
for  their  faithful  administration/  "  At  M^y  term  in  the  year  1804, 
date  8th  of  May,  1804,  the  following  order  was  made,  viz.  "  The 
administrators  of  the  estate  of  Israel  Ludlow  deceased  exhibit  an 
account  current  and  pray  the  Court  to  issue  an  order  for  the  sale  of 
real  property  to  defray  the  debts  due  from  the  estate,  &c. ;  John  Lud- 
low and  James  Findlay  sworn  in  Court. .  The  Court  order  so  much 
of  the  teal  property  to  be  sold  as  wi^l  meet  the  said  demand,  except 
the  farm  and  improved  land  near  Cincinnati,  together  with  the  house 
aiid  lots  in  Cincinnati."  At  the  August  term  of  the  said  Court,  in 
the  year  1805,  a  supplemental  order  was  made  of  which  the  follow- 
ing was  a  copy,  viz.  <^The  administrators  of  I.  Ludlow  deceased,  on 
application  to  tne  Court  to  extend  the  order  for  the  sale  of  property  to 
discharge  the  debts  arising  from  the  estate:  whereupon  the  Court 
allow  the  administrators  to  sell  the  house  and  lots  in  the  town  of 
Cincinnati,  and  any  other  property,  except  the  mansion  house  and 
farm  in  the  country,  so  that  the  sale  do  not  amount  to  more  than  ten 
tliousand  dollars.    This  entry  considered  as  of  May  term,  1805." 

It  was  in  evidence  that  the  sale  was  made  agreeably  to  the  pro- 
visions of  the  law  adopted  from  the  Pennsylvania  code  by  the  go- 
vernor and  judges  of  the  north-western  territory  on  the  I6th  of  Jime, 
1795,  entitled  '^ a  law  for  the  settlement  of  intestate,  estates ;"  that 
the  deed  was  duly  executed,  acknowledged,  and  proved. 

The  plaintiff  by  his  counsel  moved  to  overrule  the  testimony  of- 
fered by  the  defendants'  counsel,  because  the  law  aforesaid,  entitled 
'<a  law  for  the  settlement  of  intestate  estates,"  was  repealed  before 
the  order  was  made  authorizing  said  sale,  and  that  at  the  time  of 
making  of  the  said  order  there  was  no  law  of  the  state  of  Ohio  au- 
*4961  ^^^^^2*^8  ^^®  Court  of  Common  Pleas  to  *order  the  sale  of 
^  real  estate  for  the  payment  of  debts,  &c.,  of  int^tates.  The 
Court  sustained  the  motion  and  overruled  the  defendants'  evidence. 
The  defendants  excepted  to  this  opinion.   '  * 

The  jury  found  a  verdict  for  the  plaintiff;  after  which  the  counsel 
for  the  defendants  moved  the  Court  for  the  appointment  of  commis- 
sioners, under  the  occupying  claimant  law  of  Ohio,  to  value  im- 
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provements.    This  motion  was  overruled,  and  judgment  was  ren- 
dered for  the  plaintiffs. 

The  case  was  argued  for  the  plaintiff  in  error  by  Mr.  Benham 
and  Mr.  Baldwin ;  and  by  Mr.  Garrard  for  the  defendant. 

For  the  plaintiff  it  was  said^that  the  defendant  in  error  claims  by 
descent  as  heir  at  law  of  -Israel  Ludlow,  deceased,  who  died  seised 
of  the  premises  in  question ;  and^e  plaintiff  claims  by  purchase 
from  his  administrator.  '     ^ 

The  case  is  one  of  deep  interest  to  the  present  litigants,  as  well  as 
to  all  those  who  hold  real  estate  in  Ohio  under  deeds  from  adminis- 
trators,  and  this  class  is  numerous.  Its  decision  depends  upon  oJd 
statutes  which  it  is  proposed  to  collate,  in  such  a  manner  as  to  aid 
the  judgment  of  the  Court  in  expounding  theip  in  reierence  to  this 
case. 

These  statutes  will  be  found  between  the  periods  of  1786  and 
1805,  and  to  relate,  1.  To  the  establishment  of  probate  and  testa- 
mentary Courts  under  the  territorial  government.  2.  Their  powers 
and  jurisdiction.  3.  The  abolition  of  these  Courts  upon -passing 
from  a  territorial  into  a  state  government. .  And,  4.'^he  organiza- 
tion of  new  Courts  of  similar  jurisdiction,  and  the  modification  and 
repeal  6{  laws  relating  to  testamentary  matters. 

The  facts  of  the  case  in  reference  to  which  the  Court  must  ex- 
pound these  laws  are  as  follows;  Ludlow  died  the  21st  of  January, 
1804.  On  the  2d  of  February  of  that  year,  administration  was 
granted  upon  his  estate  to  John  Ludlow  and  others,  who  gave  bond 
with,  sureties,  as  the  law  required,  for  the  faithful  execution  of  their 
trust.  On  the  10th  of  May,  1804,  the  following  proceedings -were 
had  in  the  Court  oT  Common  Pleas  of  Hamilton  county,  viz.  <<  The 
administrators  of  I.  Ludlow  deceased  exhibit  an  account  current, 
and  *pray  the  Court  to  issue  an  order  for  the  sale  of  real  pro-  rmAQ'j 
perty  to  defray  the  debts  due  from  the  estate,  &a  John  Lud-  '- 
low  and  James  Findlay  sworn  in  Court.  The  Court  order  so  much 
of  thereat  property  to  be  sold  as  wilt  meet  the  said  demands,  except  the 
farm  and  improved  lands  near  Cincinnati,  together  with  the  house 
and  lots  in  Cincinnati.''  On  the  15th  of  August,  1805,  the  Court 
made  another  order  as  follows:  <<The  administrators  of  I.  Ludlow 
deceased,  on  application  to  tfie  CoUrt  to  extend  the  order  for  sale  of 
property  to  discharge  theiiebts  owing  {rom  the  estate:  whereupon 
the  Court  allow  the  administrators  to  sell  the  house  and  .lots  in  ttie 
town  of  Cincinnati,  and  any  other  property  except  the  tnansion 
house  and  farm  in  the  country,  so  that  the  sales  do  not  amount  to 
more  than  ten  thousand  dollars ;  this  entry  considered  as  of  May 
term,  1805.''  The  administrators,  under  the  above  orders  or  de- 
crees, sold  the  lot  in  disputt  and  made  a  deed  therefor  to  Andrew 
Dunseth,  under  whom  tfie  plaintiff  in  ^ror  claims,  which  orders  and 
deeds  were  offered  in  evidence  in  the  Circuit  Court  and  overruled. 
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Whether  this  evidence  were  admissible  or  iiot^  will  depend  upon 
the  solution  of  the  following  propositions :      . 

1.  Had  the  Court  of  Common  Pleas  jurisdiction  of  the  subject 
matter  ?  2.  Was  it  competent  for  that  Court,  upon  the  application 
of  administrators,  to  condemn  the  real  estate  of  intestates  to  be  sold 
for  the  payment  of  their  debts,  &c.  3.  Did  the  sale  and  deed  of  the 
administrators  of  the  lot  iii  question,  pass  the  legal  title  to  their 
vendee? 

By  the  law  of  the  territory,  adopted  by  the  governor  and  judges 
in  1788,  and  confirmed  in  1799,  Ohio  Laws,  378 — 9,  a  qualified  juris- 
diction over  probate  and  testamentary  matters  was  confided  to  a 
judge  of  probate  In  each  county.  This  judge  had  power  to  grant  let- 
ters testamentary  and  of  adihinistration,  receive  guardians  chosen  by 
and  appoint  guardians  for  minors,  idiots,  dnd  insane  persons :  but  he 
had  no  power  to  compel  executors,  administrators,  or  guard^ns  to  ex- 
ecute faithfully  their  duties.  And  for  this  purpose,  in  17$5,  an  Or- 
phans Court  was  instituted,  with  supervisory.  jufisdicti6n,  to  'call 
trustees  to  £eccount^  and  to  review  the  judicial  proceedings  of  the  judges 
*4Qfil  ^^  probate.  Maxwell's  Code,  81.  *At  the  time  the  Orphans 
-'.Court  was  established,  in  June,  1795,  a  law. was. adopted 
from  the  Pennsylvania  code  ^^for  the  settlement  of  intestates' estates,'' 
Maxwell's  Code,  90.  This  statute  prescribes  the  form  of  adminis- 
trators' bonds,  directs  the  distribution  of  the,  personal  estate  under 
the  superintendence  of  the  Orphans  Court ;  and  provides- (section 
seventh),  upon  a  deficit  of  personalty  to  pay  the  debts  of  intestates 
and  maintain  and  educate  the  children,  &c.  for  the  sale  of  the  lands 
.  and  tenements^for  these  purposes  by  the  administrator;  in  such  man- 
per  as  the  Orphans  Court  ^' shall  allow^  order  and  direct^  from  time 
toti^." 

In  Ma.y,  1798,  another  act  was  adopted,  which  contained  a  general 
provision  for  the  sale  and  distribution  of  insolvents'  estates,  which 
was  repealed  by  an  act  passed  January,  1802,  on  the  same  subject. 
Ohio  Land  Laws,  383.  Coeval  with  the  last  mentioned  act,  a  law 
was  passed  for  the  appointment  of  guardians  to  lunatics,  &a,  which 
provides  for  the  sale  of  their  real  estates,  in  the  same  manner  that 
administrators  are  authorized  to  isell  the  real  estates  of  their  intes- 
taties.  Terr.  Law.  120.  Thus-stood  the  laws  relative  to  Courts  pro- 
bate and  testamentary,  and  the  apportionment  of  jurisdiction  aniong 
them,  and  relative  to  the  sale  and  distribution  of  the  estates  of  intes- 
tates, minors,  idiots,  &c.  up  to  the  adopi^im  of  the  state  constitution 
in  1802.  In  this  political  transil-lhom  a^teAritorial  to  a  state  govern- 
ment, the  Courts  above  mentioned  v/efe  abolished,  and.  new  Courts 
instituted  with  plenary  probate  and  testamentary,  jurisdiction. 

But  the  abolition  of  the  testamentary  Courts  of  the  territory  did 
not  abrogate  the  laws  above  cited,  relative  to  the  sale  of  intestates' 
estates  for  the  payment  of  debts,  &c.;  iYigfimt  adopted  from  the  Penn- 
sylvania code  in  1795  remained  in  full  force.  What  Court  under 
the  state  government  was  charged  with  its  executioii^  will  now  be 
considered. 
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By  the  constitution  of  Ohio,  the  judicial  power  of  the  state  is 
vested  in  a  Supreme  Court,  Courts  of  Common  Pleas,  and  justices  of 
the  peace.  The  Common  Pleas  is  invented  with  jurisdiction  of  all  pro- 
bate and  testamentary  matters, granting  of  administration,  &c.  (article 
third,  section  second,)  and  such  other  cases  as  shall  be  prescribed  by 
law.  It  also  provides  that  all  *actions,  suits,  prosecutions,  r^^QQ 
rights, claims,  andcontracts,shall  continue  as  though  no  change  ^ 
had  been  made  in  the  organic  law.     Schedule,  section  first. 

It  is  maintained  to  be  clear,  that  by  the  words  <<all  probate  and 
testamentary  matters,"  was  meant  all  the  duties  of  executors  and 
administrators,  and  all  matters  arising  out  of  the  settlement  of  the 
estates  of  deeedehts.  The  Common  Pleas  was  the  only  Court,  uni|Br 
the  new  form  of  government,  that  possesed  original  jurisdiction  over 
the  estates  o(f  intestates;  and  it  could  not  have  been  the  intention  to 
leave  the  law  of  1795  in  force  without  a  Court  to  execute  it.  Again, 
it  will  be  seen  that  the  Constitution  provides  (article  third,  section  5) 
that  the  Common  Pleas  shall  have  jurisdiction  <' in  such  other  cases 
as  shall  be  prescribed  by  law."  Now,  by  the  statute  of  April  15th, 
1803,  unlimited  jurisdiction  is  given  to  the  Cx>mmon  Pleas  in  all 
civil  cases  in  law  and  equity,  and  all  causes,  suits  and  controversies 
of  a  probate  or  testamentary  nature.^'  Ohio  Laws,  40.  And  the 
twenty-sixth  section  of  this  act  requires  the  Supreme  Court  and 
Common  Plecus  to  take  cognizance  of  all  judgments,  matters,  and 
causes  whatsoever,  pending  in  the  territorial  Courts.  For  the  sense 
in  which  the  words  "Courts  of  probate"  were  used,  see  the  law 
abolishing  territorial  Courts,  3  Ohio  Laws,  188.  The  legislature  has 
throughout  used  the  words  "probate  and  testamentary"  in  a  popu- 
lar, and  not  in  a  restrained  and  technical  sense. 

2.  If  the  Common  Pleas  had  jurisdiction  of  the  subject  either  as  a 
Court  of  general  chancery  powers,  or  a  Court  of  probate,  did. the 
orders  granted,  confer  the  right  upon  the  administrators  to  sell  this 
lot?  The  order  of  May  term,  1804,  extends  to  all  the  real  estate 
"  except  the  farm  and  improVi^d  lands  and  house  and  lots  in  Cin- 
cinnati." It  is  asked  if  this  yteption  includes  the  unimproved  lots; 
the  lot  in  dispiite  was  unimproved  and  unproductive.  But  if  this 
order  did  not  extend  to  the  lots,- the  order  of  1805  did;  whether  it 
be  considered  as  the  order  of  May  or  August  term.  If  it  be  a  valid 
order  of  May  term,  it  ends  the  controversy;  and  whether  it  can  be 
so  regarded  ol*  ilot,  must  depend  upon  the  power  of  the  Court  to 
grant  it.  We  affirm  the  order  was  made  at  *May  term,  and,  rusQQ 
by  the  mere  misprision  of  the  clerk,  not  recorded ;  to  correct  *• 
which  it  was  entered,  nunc^ro  tunc,  at  August  term.  The  exer- 
cisq  of  this  power  rests  in  the  sound  discretion  of  the  Court,  and  is 
indispensiable  to  preven^|r  failure  of- justice.  Amendments  are 
always  allowed  where  the  <;fmission  happens  by  the  oversight  or  neg- 
lect of  atiy  of  the  ministers  of  justice,  as  an  attorney,  or  clerk.  3 
Johns.  Rep.  443,  144.  519.     1  Bin.  368.  486. 

The  power  to  correct  clerical  misprisions  is  incidental  to  every 
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Court  of  record.     1  Tidd's  Prac.  438.     1  Dumf.  &  East,  638.     2 
Tidd.  846. 

Judgments  are  entered  under  powers  after  the  deatli  of  the  donor, 
(1  Salk.  87.  3  Salk.  116.  3  P.  Williams,  399.  6  Dumf,  &  E. 
368.  2  Strange,  882.  1081,)  and  also  on  verdicts  of  a  prior  term 
Salk.  401.  The  same  rule  obtains  in  chancery,  4  Johns.  Ch.  Rep.  342. 
9  Ves.  461.  92.  If  an  execution  be  lost  or  destroyed,  a  second  will 
be  ordered,  nunc  pro  tunc,  3  Johns.  Rep.  443.  In  the  case  of  Law- 
rence vs.  Richards,  1  Jac.  &  Walker,  ^41,  the  <;hancellor,  after  the 
lapse  of  more  than  twenty  years,  ordered^  a  decree  filed  nunc  pro 
tunc.  It  may  be  said  that  this  is  a'  delicate  power,  and  should  be 
exercised  with  great  circumspection.  This  is  true;'  but  when  a  Court 
of  competent  jui:isdiction  has  exercised  it,  and  the  validity  of  the 
act  is  drawn  collaterally  in  question  in  some  other  Court,  that  Court 
will  presume  favourably^-omnia  esse  rite  acta,  2  Bin.  Itep.  255. 

Now,  if  this  order  can  be  considered  as  of  May  term,  could  the 
administrators  sell  under  it,  after  the  law  of  1795  was  repealed? 
For  the  argument,  the  law  may  be  considered  repealed  before  the 
sale.  The  order  was  granted  upon  the  application  of  the  adminis- 
trators, ex  parte,  it  is  true,  the  law  not  requiring  the  heir  to  be  noti* 
fied ;  for  the  administrator  is  often  the  heir  himself,  or  next  of  kin, 
or  the  particular  friend  of  the  heir,  who  is  presumed  to  be  careful  of 
his  rights.  The  order  is  a  proceeding  in  rem ;  it  condenmed  the  real 
estate  to  be  sold,  and  a  sale  made  under  it  directs  the  title  of  the 
heir,  and  judgment  liens. 

This  order  confers  moris  power  upon  the  administrators  than  a 

»- '  ,  judgment" or  decree  can  give  to  the  sheriflF;  and  in  *diV6sting 

-I  liens,  it  is  more  efficacious  than  either.    Why  then  shall  it  be 

regarded  as  less  sacred  ?    Acts  done  under  an  existing  law  are  not 

impugned  by  its  repeal,  6  Bac.  Ab.  392.    12  Co.  7.     3  Dall.  379. 

It  is  not  in  the  power  of  either  the  judiciary  or  legislature,  to 
render  nugatory  an  existing  judgment.    7  Johns.  Rep.  485. 

If  this'  order  can  be  regarded  in  the  light  of  a  mere  power,  it 
would  not  affect  the  conclusion  to  be  drawn.  A  power  in  a  wiU  to 
executors  to  sell  real  estate,  to  pay  debts,  is  a  power  coupled  with 
an  interest,  and  survives.  2  Johns.  Ch.  Rep.  1.  19.  12  Johns. 
Rep.  537.     14  Johns.  Rep.  527. 

This  Court,  in  7  Wheat.  114,  recognises  as  a  lien  the  power  of 
the  administrator  to  sell  real  estate  of  intestates  to  pay  debts,  and 
limitis  its  exercise  within  a  reasonable  time,  which  is  to  be  fixed  by 
analogy  to  the  statute  of  limitations. 

Again,  if  this  order  cannot  be  regarded  upon  either  legal  or 
equitable  principles  as  of  May  term,  it  (s  urged,  that  as  a  decree  of 
August  term  it  authorizes  the  sale,  whether  it  did  or  not  depend 
upon  the  power  of  the  Court  to  grant  it  at  that  time;  and  this  pro- 
position involves  several  nice  and  difficult  considerations,  upon 
which  the  counsel  for  the  defendant  in  error  will  place  much  em- 
phasis. He  will  contend  that  the  Court  had  no  power  to  make  the 
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^ider,  independent  of  the  act  of  1795,  and  that  this  act  was  re- 
plied before  it  was  made.  He  will  rely,  to  maintain  this  postulate, 
I  upon  the  following  statutes,  viz.  an  act  passed  the  18th  of  February, 
1814,  <<  defining  the  duties  of  executors  and  administrators  on  wills 
anc  intestates^  estates;,*'  which, took  eflfect  in  May,  1804,  2  Ohio 
LaVs,  279 ;  an  ^^  act  directing  the  manner  of  executing,  proving, 
andrecording  wills  and  codicils;''  an  <<act  directing  the  distribution 
^  of  ilsolvents'  estates ;"  and  an  <<  act  defining  the  duties  of  execu- 
tors vnd  administrators,  on  wills  and  intestates'  estates,  and  providing 
for  tte  appointment  of  guardians.^     3  Ohio  Laws,  173.  182.  188. 

Tliise  several  acts,  did  they  -all  conflict  with  the  provisions  of  the 
act  of  1795,  are  in  terms  prospective;  they  refer  to  future  adminis- 
tration, and  defufie  the  duties  of  executors  and  administrators,  in 
relationto  the  personal  estate  of  those  who  may  die  after  they  take 
effect.  Neither  of  them  ^contains  any  provision  incompa-  r^^^, 
tible  wilit  the  act  of  1795,  but  they  stand  in  perfect  harmony  ^ 
with  it,  a  least  so  miich  of  it  as  provides  for  the  disposition  of  the 
lands  anl^nements  of  intestates. 

The  aclof  the  18th  of  February,  1804,  repeals  "  alHaws  contrary 
to  its  provtions,"  but  contains  no  provision  relative  to  lands.  So 
far  from  b^g  repugnaqt,  it  rather  contemplates  the  life  of  the  act 
of  1795,  asnecessary  to  give  complete  effect  to  its  sixth  section, 
which  requies  the  administrator  to  account  to  the  heir,  after  paying 
the  debts.  *he  act  <^  directing  the  manner  of  executing,  &c.,  wills 
and  codicils,' repeals  <<all  laws  on  that  subject."  Sec.  6.  The  act 
<<  defining  theduties  of  executors,  &c,  on  wills  and  intestates'  es- 
tates," repealfithe  law  establishing  the  Courts  of  probate,  of  June, 
1795;  the  act"  empowering  the  judges  df  probate  to  appoint 
guardians  to  nnors/'  and  f^  all  other  laws  op  the  subject  or  this 
law."  Here  tK  laws  intended  to  be  repealed  are  expressly  de^ 
signated,  and  thigeneral  clause  was  added,  ex  abundante  cautela, 
to  guard  against  <>llision.  A  subsequent  act  must  be  expressly  re- 
pugnant to  a  forr^r,  or  it  does  not  operate  as  a  repeal.  1 1  Co.  64. 
Again,  the  leame«counsel  will  strenuously  insist  that  the  act  of 
1795,  authorizing  tministrators  to  sell  the  lands,  &c.,  of  decedents, 
was  expressly  repejed  on  the  first  of  June,,  1805,  by  an  act  repeal- 
ing certain  laws,  pa^d  the  22d  of  February,  1805. 

This  law  purports^)  repeal  all  the  laws  adopted  or  passed  by  the 
governor  and  judges,\rior  to  the  first  of  September,  1779,  then  in 
forc«.  3  Ohio  L.  294  At  the  session  this  law  was  enacted,  the 
legislature  undertook  Revision  of  the  old  statutes;  not  with  a  view 
of  forming  a  new  cod^f  laws  out  of  new  materials,  for  the  course 
of  legislation  shows  no^tention  to  change  the  general  principles 
of  the  laws ;  but  rather  V  preserve,  arrange,  and  classify  them,  with 
a  view  to  perspicuity  a^  certainty.  It  was  believed,  no  doubt, 
that  the  committee  of  r^ion  had  fully  and  faithfully  performed 
this  onerous  and  responaje  duty;  and  that  all  the  elementary 
principles  of  the  laws  repe^d,  had  been  incorporated  into  the  new 
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code/  Under  these  circumstauces,  on  the  last  day  of  the  session,  io 
*'>on  P''®^^"'  confusion  and  *repugnancy,  the  general  repealing 
-I  law  was  enacted.  This  is  a  question  of  legislative  intentioo. 
In  exploring  this  intention,  in  all  cases  of  ambiguity,  the  judgaeot 
is  submitted  to  the  guidance  of  certain  familiar  rules  of  construc- 
tion. We  look  back  upon  the  old  law,  and  trace  its  effeets  upoitfae 
community,  with  an  eye  to  its  mischievous  influence ;  and  we  con- 
sider well  the  remedy  or  policy  of  the  law  given  in  the  enactment 
of  the  new  law.  Now,  the  liability  of  real  estate  in  the  haids  of 
an  administrator  for  the  just  debts  of  his  intestate,  is  a  sacnd  ele^ 
mentary  principle  to  be  found  in  all  the  codes  of  the  different  states 
of  this  Union,  introduced  originally  by  an  act  of  parliament  At  an 
early  period  of  their  colonial  history,  it  was  a  relaxation,  ir  favour 
q(  the  colonies,  of  that  feudal  sternness  which  characterizes  the 
common  Jaw  in  relation  to  landed  property;  and  which,  for  reasons 
of  state  policy,  has  been  scrupulously  maintained  in  Enfland;  in^ 
deed,  upon  this  principle  and  that  of  primogeniture,  d4>6nds  the 
stability  of  the  peerage.  In  the  United  States,  land  has  a  less  sacred 
character  than  in  less  free  governments,  and  has  ever  Jeen  consi- 
dered an  article  of  trade ;  and  it  is  the  policy  of  our  aws  to  dis- 
courage every  thing  calculated  to  fetter  or  embarrass  titfcs,  or  to  lack 
up  estates  in  families:  sUch  as  entailments,  &c. 

Upon  the  hypothesis  that  this  law  was  repealed,'^hat  remedy 
was  left  for  creditors  against  deceased  diebtor's  ?  "hey  were  re* 
mediless ;  chancery  could  afford  none,  and  they  hac'none  at  com>- 
mon  law.  2  Saund.  Rep.  7,  note  4.  Cruise  Dig  title  1,  sec,  63, 
title  32,  sec.  18 — 16. 

Now  suppose  the  partial  remedies  of  the  comion  law  existed 
after  the  organization  of  the  state  government ;  ^hich  is  denied^ 
because  they  are  incompatible  with  the  judgmat  and  executiou 
laws  then  in  force,  and  in  express  violation  of  tfe  act  of  February 
nth,  1805,  for  the  distribution  of  insolvents'  esU^s;^still  the  simple 
contract  ,creditors  have  na  remedy,  "and  the  sf cialty  creditors  are 
left  to  scramble  for  priority;  some  one  crediio^aud  often  the  least 
worthy,  for  such  are  apt  t.b  be  most .  vigiU^t,  monopolizes  the 
whole. 

Again,  whetheir  the  legislature  did  inten*  to  repeal  the  act  of 
*5041   ^''^^j'^^st  be  determined  by  considfing  as  unique  *all  the 
-*  laws  in  pari  materia,  whether  regaled  dr  not.     3  Mass. 
Rep.  31.     1  Kent's  Com.  443.     6  Bac.  38C383. 

Applying  these  rules  of  exposition,  it  i?jubmitted  that  not  only, 
ab  inconvenienti,  but  from  necessity,  in  oler  to  give  effect  to  the 
act  of  the  11th  of  February,  1805,  wh*^  provides  for  an  equal 
distribution  among  all  the  creditors,  th' Court  will  be  constrained 
to  say  the- act  of  1795  was  not  intende(io  he  repealed.  This  idea 
is  also  fortified  by  the  act  of  the  15th  ofanuary,  1805,  3  Ohio  Laws, 
163,  for  the  ^^appointment  of  guardia*  to  lunatics"  and  others.  It 
provides  for  the  sale  of  their  real  est«  "  in  such  manner  as  execu- 
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tors  or  admiqistrators  are  by  law  enabled  to  discharge  the  debts  of 
deceased  persons/^ 

The  plaintiff  also  relies  upon  the  general  understanding  of  the 
profession,  that  this  law  was  not  repealed.  5  Cranch,  32,  1  Dall. 
131.  11.  13. 

t  What  was  the  effect  of  the  saving  clause  in  the  repealing  law ; 
find  whether  the  repeaLof  the  law  could  operate  on  an  administra- 
tion pending  ? 

1.  Upon  general  principles,  if  the  law  were  repealed,  it  was  pros- 
pectively, and  could  not  affect  the  duties  of  these  administrators, 
nor  their  rights,  nor  the  rights  of  creditois.  The  maxim  is,  nova 
constitutio  futuris  formam  debet  imponere,  n^  praeteritis.  Ludlow 
died  on  the  21st  of  June,  1804,  and  administration  was  granted  on 
his  estate  on  the  2d  of  February  following.  The  administrators 
had  disbursed  all  the  personal  effects  in  their  hands,  and  had  filed  a 
petition  to  sell  the  real  estate,  upon  which  a  limited  order  had  been 
granted  *,  which  proceedings  were  pending  in  fieri,  before  and  at 
the  time  all  the  repealing  statutes  before  named  took  effect. 

By  the  laws  in  force  when  this  admiiiist ration  was  commenced, 
the  real  estate  of  intestates  were  assets,  sub  modo,  in  the  hands  of  ^ 
the  administrators ;  and  by  the  act  directing  the  distributiqn  of  in- 
solvents' estates,  the  creditors  were  prohibited  from  prosecuting 
their  claims  to  judgment ;  by  these  laws,  the  rights  of  the  adminis- 
trators, creditors,  distributors,  and  heirs '  in  said  estate  were  to  be 
ascertained  and  finally  settled;  and  by  these  laws  the  administrators 
had  *made  a  partial  settlement.  The  rights  of  the  creditors  r#CQc 
to  look  to  the  real  estate  (rights  paramount  to  the  heirs)  as  '- 
assets,  had  attached ;  had  been  recognised  by  the  Court ;  and  the 
administrators  had  instituted  the  only  suit  known  to  the  law  to  en- 
force them ;  the  suit  was  ex  parte,  it  is  true,  s(y  are  admiralty,  bank- 
rupt, and  insolvent  proceedings  from  necessity  ;  they  all  act  under 
the  supervision  and  direction  of  the  Court,  at  all  times  liable  to  be 
called  to  account  or  subject  to  be  removed  for  omission  or  neglect 
of  duty.  The  administrator  brings  no  adversary  into  Court,  but 
must  meet  all  who  choose  to  come;  his  prbceedings  are  in  rem,and 
must  be  considered  as  entire  and  pending,  until  finished  upon 
the  basis  they  were  .begun.  Pe  had  undertaken  a  trust,  and  had 
entered  into  a  contract  and  had  given  security  for  its  faithful  execu- 
tion. By  this  contract,  in  reference  to  the  laws  in  force  al  the  time 
of  its  date,  the  duties  of  the  administrator  were  fixed  and  the  rights 
of  the  creditors  and  heirs  were  to  be  ascertained.  2  Serg.  &  Rdwie,  8. 
2  Binn.  299. 

If  this  be  not  true,  it  would  be  easy  to  point  out  the  confusion 
and  injustice  of  a  contrary  doctrine.  Some  creditors  have  been 
paid,  others  have  received  part,  and  others  nothing.  And  the  ad- 
ministrator may  have  paid  debts  out  of  his  own  pocket,  as  he  had 
a  right  to  do,  looking  to  the  real  estate  to  be  reimbursed,  &c. 

To  show  that  the  repeal  of  the  law,  even  .withou<  a  saving 
clause,  could  not  affect  an  administration  commenced  and  pending^ 
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.  the  following  authorities  were  cited.  Dash  vs.  Van  Eledc,  7  Johns. 
R/,483.  3DaU.  397.  30  Johns.  R.  212.  1 7  Johns.  R.  203.  3  Johns. 
Ca.  75.  16  Johns.  R.  252.  7  Johns.  R.  309.  1  Kent's  Comm.  419. 
Vide  also  ordinances  of  Congress  of  1787,  article  2y  made  perpetual 
by  the  act  of  1802,  section  5. 

2.  The  repealing  law,  however, contains  this  saving  clause:  ''this 
act  shall  not  be  construed  to  affect  in  any  manner  any  suit  or  pro- 
secution pending  and  undetermined;  but  the  same  shall  be  carried 
on  to  final  judgment,  and  execution,  agreeably  to  the  provisions  of 
any  of  said  laws  under  which  they  are  commenced,  and  the  prac- 
tice of  the  Courts.'' 

It  is  asked;  what  was  the  object  of  this  saving  clause,  or  rather 
*506l  *^^^^  rights  and  interests  was  it  intended  to  protect  from 
J  the  operation  of  repealing  power?  The  rights  and  interests 
which  the  saving  clause  was  to  protect  were  all  those  various  rights 
and  interests  upon  which  the  laws  repealed  had  acted  or  begun  to 
act  in  a  course  of  judicial  proceeding ;  it  is  to  affect  not  in  any 
manner  any  suit  or  prosecution  pending  and  undetermined, .com- 
menced under  existing  laws,  or  sanctioned  by  the  practice  of  the 
Courts. 

*  Prosecution  is  a  word  still  more  comprehensive  than  suit,  and 
which  cannot  be  subjected  to  technical  restraints.  It  is  not  a  tech- 
nical term,  though  sometimes  vulgarly  used  to  signify  criminal  pro* 
ceedings.     3  TTiomas's  Coke,  348. 

In  addition,  to  show  the  sense  in  which  the  words  suits,  actions, 
and  prosecutions  have  been  used  by  the  legislature  of  Ohio,  the 
Court  will  look  at  Land  Laws,  323.  1  Ohio  Laws,  8.  11.  2  Ohio 
Laws,  67.  8  Ohio  Laws,  257.  284, 285.  294.  From  the^e  it  ap- 
pears, that  these  words  have  been  used  to  embrace  all  manner  of 
judieial  proceeding  when-  transferring  jurisdiction,  upon  passing 
from  a  territory  to  a  state ;  in  die  organization  of  new  counties  and 
new  Courts. 

It  has  been  said  that  this  petition  of  the  administrators  for  the 
sale  of  the  land,  &c.,  was  pending,  and  that  a  qualified  order  had 
been  granted  in  1804,  and  that  the  order  of  1805'  was  supple- 
merttary.  Now  it  is  asked,  whether  this  proceeding  did  not  involve 
rights  and  interests  as  sacred,  falling  as  completely  within  the  mis- 
chiefs intended  to  be  guarded  against  by  the  saving  clause,  as  any 
adversary  proceeding  which  can  be  imagined.  In  2  Serg.  &Rawle^ 
8,  the  Court  decides,  that  all  the  orders  of  sale  are  parts  of  «the  same 
proceeding:)  they  rest  upon  the  same  foundation,  and  refer  them- 
selves back  to. the  filing  of  the  petition.  It  is  therefore  considered, 
that  if  tb^act  of  1795  were  repealed,  it  did  not  affect  the  adoiini^- 
tration. 

It  has  been  shown  that  the  Common  Pleas  was  a  Court  of  ori- 
ginal and  almost  unlimited  jurisdiction,  and  that  the  principle  that 
lands  phould  be  assets  in  the  hands  of  administrators  for  the  pay- 
ment of  debts,  a  principle  unknown  to  the  common  law,  bad  been 
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early  introduced  into  the  colonies,  and  perpetuated  after  the  revolution 
by  nearly  all  the  states,  *and  particularly  by  Pennsylvania,  r»c^iy 
the  powerful  neighbour  of  Ohio ;  from  whom  were  bor-  •■ 
rowed  not  only  most  of  the  principles  of  her  organic  law  but  nearly 
all  of  her  statutes.  Now  if  the  point  of  jurisdiction  is  established,  it 
is  claimed  that  the  order  of  1805,  which  authorized  the  sale  of  the 
lot  in  question,  is  valid  until  reversed ;  it  is  ces  judicata,  and  cannot 
be  impeached  collaterally.  It  is  not  like  the  order  of  a  judge  of 
probate  or  any  other  judicial,  whose  powars  are  specified  and 
limited.  The  principle  which  this  argument  maintains  pervades 
all  the  cases.  <<  What  judges  of  the  matter  have  adjudged^  is  not 
traversable."  1  Salk.  396.  A  contrary  principle  applies  only  to 
Courts  of  special  limited  jurisdiction. 

It  was  hoped  that  as  the  defendant  in  ciror  had  elected  the  federal 
judiciary  to  decide  upon  his  rights,  he  would  have  been  coiAent  to 
abide  by  its  unbiassed  decision ;  and  that  if  those  whom  he  has 
driven  to  battle  were  to  fall,  they  would,  at  least,  have  xhe  conso- 
lation which  in  legal  warfare  always  arises  from  an  unshaken  coa- 
fidence  in  the  learning  and  integrity  of  the  arbiter.  It  is  known 
that  it  is  the  law  of  this  forum,  that  in  eases  depending  upon  the 
laws  of  a  state,  this  Court  will  adhere  to  the  construction  given  by 
the  Superior  Court  of  the  state,  upon  the  universally  recognised 
principle^  that  the  judicial  department  of  every  government  is  not 
only  competent  to,  but  is  the  fit  organ  to  expound  its  laws.  But 
this  mle,  from  the  pecuUar  form  of  our  governments,  is  subject  to 
these  limitations,  namely,  that  if  the  exposition  of  the  local  laws  by 
the  local  judiciary  conflict  with  the  Constitution,  the  laws,  or  trea- 
ties of  the  United  States,  it  is  aot  binding  upon  this  Court.  To  this 
rule,  which  •  is  certainly  correct^  we  yield  unqualified  approbation ; 
but  deny  its  application.  What  is  the  reason  upon  which  it  is 
founded  ?  Why  does  this  Court,  possessing  so  many  superior  ad- 
vantages, yield  an  entire  submission  to  state  adjudication?  It  is  not 
from  courtesy :  but  because  natural  justice  requires  it,  sinoe  the  local 
adjudication  has  become  a. rule  of  property  which  regalatcB  and 
settles  the  rights  of  meum  and  tuum,  a  permanent  land  mark 
which  it  would  be  mischievous  to  remove.  Vide  5  Cranch,  184. 
10  Wheaton,  *199.  7  Wheaton,  114.  6  Johns.  Rep.  290.  r^^Q^ 
9  Johns.  Rep.  424.     6  Johns.  Rep.  387.  L 

Even  if  the  statute  of  1795  were  repealed  and  had  no -saving 
clause,  while  the  act  requiring  an  equal  distribution  of  insolvents' 
estates  continued  in  force,  the  Court  had  jurisdiction  of  the  sub- 
ject matter  and  could  grant  the  order.  And  the  order  once  granted 
could  Qot  be  invalidated  by  showing,  some  twenty  years  afterwaMs, 
that  the  Court  erred  in  point  of  fact,  that  the  estate  was  solvent  i 
for  whether  Ludlow's  estate  was  solvent  or  iusolvent  does  not 
appear. . 

This  case,  having  been  continued  under  advisement  since  the  last 
teroi^  we  are  now  met  with  a  decision  of  the  Supreme  Court  of 
Ohio,  which  it  is  said  decides  the  merits  of  this  cohtroversy  and 
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^  concludes  this  /Jourt.  What  influence  this  ought  to  have  upon  th« 
judgment  of  this  Court  as  to  the  law  of  the  case^  will  now  be  con* 
sidered. 

The  decision  in  Ohio  acts  retrospectively  and  annuls  past 
transactions,  and  not  prospectively  to  regulate  the  future  ac- 
quisition of  property.  It  is  the  decision  of  4he  Common  Pleas 
which  settled  the  law^  if  competent  to  decide  upon  the  subject 
matter,  which  is  binding  upoit  this  Court  until  it  is  reversed.  The 
questions  involved  in  this  case  can  only  be  decided  by  the  prin- 
ciples of  the  common  law ;  even  the  question  whether  a  statute  is 
Repealed  oi:  not,  can  only  be  determined  by  the  rules  of  construction 
which ,  it  prescribes.  If  the  Supreme  Court  had  decided  against 
the  jurisdiction  of  the  Common  Pleas  to  grant  the  orders,  perhaps 
it  would  have  been  conclusive  upon  this  Court;  but  it  sustains  the 
jurisdiction.  The  order  of  1805  is  claimed  to  be  an  order  of  May 
term,  before  the  law  was  repealed,  entered,  nunc  pro  tunc,  at  Au- 
gust term ;  and  if  not  valid  as  an  order  of  May,  it .  is  good  as  a 
supplemental  order  of  August,  and  relates  back  to  the  petition ;  but 
the  Supreme  Court  has  decided,  collaterally,  that  it  was  an  act 
coram  non  judice.  All  these  are  questions  which  depend  upon 
general  principles,  and  not  upon  the  exposition  of  local'  laws,  and 
we  think  we  have  a  right  to  ask  the  unbiassed  decision  of  this  Court 
upon  them. 

This  Court  will  never  follow  the  law  as  decided  by  the  local  tri- 
*A0Q1  '^"'^^^^  unless  it  be  settled  by  a  series  of  decisions,  ^and  is 
-'  acquiesced  in  by  the  profession.  But  it  is  in  this  case  asked 
to  yield  implicit  obedience  to  an  isolated  case,  in  the  decision  of 
which  the  Court  was  divided;  a  decision  too,  as  it  is  solemnly  be- 
lieved, fraught  with  the  most  pernicious  and  ruinous  consequences; 
and  which,  unless  the  learning  and  justice  of  the  profession  are 
greatly  mistaken,  will  never  meet  its  approbation. 

The  counsel  for  the  plaintiff  then  proceeded  to  discuss  the  ques- 
tion of  the  constitutionality  of  the  occupying  claimant  law.  The 
arguments  upon  this  point,  for  the  plaintiff  and  the  defendant,  are 
^ted  in  the  opinion  of  the  Court. 

}Mr.  Garrard,  for  the  defendants,  after  stating  the  case,  the  laws 
of  the  territory  of  Ohio,  and  the  acts  of  the  legislature  of  <hat  state, 
which  had  been  referred  to  by  the  counsel  for  the  plaintiff  in  error, 
proceeded  to  say : 

In  construing  the  act  of  1803,  it  should  be  borne  in  mind,  that  the 
Court  of  Common  Pleas,  created  by  it^  is  a  limited  and  circumscribed 
tribunal  in  its  jurisdiction;  and  that  upon  the  law  of  180^t  de- 
pends entirely  for  its  existence.-  If  it  is  a  Court  of  limited  md  not 
general  jurisdiction,  the  distinction  between  them  is  at  once  de- 
stroyed, if  the  exercise  of  general  powers  shall  be  deemed  consist- 
ent with  its  limited  character. 

The  distinction  between  Courts  of  limited  and  general  jurisdic* 
fjon  should  not  be  abolished.  Obligatory  effect  should  not  alike 
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be  given  to  acts  of  a  Court  of  limited  jurisdiction,  when  they  are  ^  ^ 
done  within  their  real,  or  by  assumed  powers.  If  a  Court  of  limited 
and  circumscribed  jurisdiction  can  legitimately  exercise  general 
powers,  no  good  reason  can  be  g^iven  why  the  Court  of  Common 
Pleas  should  not  be  sustained  in  assuming  the  peculiar  powers  and  ^ 
jurisdiction  of  this  Court.  If  an  assumed  power  is  valid  for  one 
purpose  and  for  one  occasion,  it  is  valid  for  all  and  every  purpose. 
There  is  no  rule  of  construction  by  which  the  limited  and  circum- 
scribed jurisdiction  of  the  Court  of  Common  Pleas  can  be  made  so 
broad  and  reaching  in  its  character,.as  to  embrace  the  orders  of 
1804  and  1805.  The  rule  of  construction  ^applicable  -to  this  r»c,Q 
case  is  well  settled,  and  has  never  been  deviated  from :  it  is,  i- 
that  the  organic  law  of  the  Court  is  the  charter  of  its  powers,  and 
that  it  has  no  powers  beyqnd  that  charter,  except  such  a#  are  ne- 
cessarily incident  to  it,  to  carry  into  effect  its  orders,  judgments,  and 
decrees.  Such  was  the  rule  of  construction  under  which  the  Court 
of  Probate  and  Orphans  Court  acted,  who  possessed  the  same 
power  with  the  Court  of  Common  Pleas  under  their  respective  or- 
ganic.laws.  The  power  to  order  the  sale  of  an  intestate's  real  estate, 
by  his  administrators,  was  exercised  by  the  Orphans  Court  only  in 
virtue  of  the  act  of  1795.  That  act  does  not  extend  to  the  Court 
of  Common  Pleas,  but  is  confined  in  its  terms.  The  law  of  1803 
does  not  extend  that  power  to  them  by  any  express  grant;  nor  can 
it  be  impUed  by  any  reasonable  interpretation  pf  that  act.  The 
power,  therefore,,  did  not  exist,  and  the  orders  are  consequently 
"  coram  non  judice.'* 

Should  the  jurisdiction  of  the  Court  of  Common  Pleas  be  sus- 
tained, it  will  then  be  contended  that  the. act  of  1795  was  repealed 
prior  to  the  granting  of  either  of  the  orders  in  evidence. 

I.  The  act  of  1795  was  repealed  by  the  act  of  the  18th  of  Feb- 
ruary, 1804,  which  took  effect  the  1st  day  of  May,  1804,  entitled, 
an  act  <^  defining  the  duties  of  executors  and  administrators  on  wills 
and  intestates'  estates.''  This  act  strictly  confines  the  duties  and  * 
powers  of  executors  and  administrators  to  the  personal  estate  of  the 
deceased;  it  directs  how  letters  of  administration  shall  be  granted; 
what  powers  they  shall  confer ;  how  administrators  shall  proceed ; 
how  they  shall  be  called  to  account ;  and  it  repeals  ^  all  laws  and 
parts  of  laws  contrary  to  the  provisions  of  this  act."  Tha  inten* 
tion  of  this  law  was  to  poiqt  out  and  define  the  whole  duties  and 
power  to  be  exercised  by  executors  and  administrators  in  future, 
and  it  restricts  them  to  the  personalties  of  the  deceased ;  a  power 
to  sell  the  real  estate  does  not  seem  to  be  contemplated  by  this  sta- 
tute ii]kany  of  its  provisions,  either  by  -a  direct  grant,  or  by  refer- 
ence to  former  and  existing  laws,  giving  such  power ;  but  it  repeals 
all  laws  *and  parts  of  laws  contrary  to  the  provisions  of  r»'cj, 
this  law.  A  power  in  the  administrator  to  sell  the  land  and  •- 
pass  the  title  of  an  intestate's  real  estate  is  certainly  inconsistent  ^ 
with  and  contrary  to  the  provisions  of  a  law,  that  undertakes  to 
prescribe  the  ;^hole  duties  and  powers  6{  executors  and  adminis- 
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trators,  and  limits  their  managemeat  to  the  personal  estate.  And 
whilst  this  spirit  continued  to  direct  the  minds  of  the  first  legisla- 
Hires  of  the  state,  it  is  a  reasonable  and  legitimate  presmnption  to 
say,  that  whenever  they  undertook  to  legblate  upon  any  particular 
subject,  they  made  all  regulations  and  provisions  required  by  the 
exigencies  of  the  country.  That  they  intended  by  this  act  to  define 
the  whole  duties  and  powers  of  executors  and  administrators,  and 
limit  them  to  those  prescribed  by  this  statute  itself,  which  repeals 
all  laws  and  parts  of  laws  contrary  to  its  provisions. 

2.  It  was  repealed  by  the  act  of  1 805,  entitled  '<  an  act  defining 
ttie  duties  of  executors  and  administrators  on  wills  and  intestates' 
estates,  and  providing  for  the  appointment  of  guardians.''  This  act 
was  passed  in  connexion  with  two  other  laws  relative  to  the  same 
matter:  %ne  directing  the  manner  of  executing,  proving,  and  re- 
cording wills  and  codicils,  and  the  other  directing  the  distributLon  of 
insolvents'  estates.  All  of  these  laws  restrict  the  duties  of  execu- 
tors and  administrators,  and  the  powers  of  the  Courts  to  the  per* 
soualties  of  the  deceased;  and  each  of  them  contains  a  repealing 
clause,  and  the  first,  all  laws  upon  the  same  subject.  If  the  law  of 
17D5  was  then  in  force,  it  was  certainly  repealed ;  as  it  was  upon 
the  same  subject  with  this  act.  By  a  reference  to  the  statute  book 
of  this  year,  it  will  be  seen  that  the  legislature  of  1804 — 5  took  Upon 
tiiemselves  in  an  especial  manner  the  character  and  duties  of  re- 
visors  of  the  laws  then  in  force ;  and  they  adopted  a  system  which 
underwent  little  or  no  change,  till  1808.  They  passed  a  general  re- 
pealing law  which  will  be  noticed  hereafter.  They  passed  a  gene- 
ral law  regulating  judgments  and  executions,  incorporating  in  it 
provisions  entirely  new,  and  repealed  all  other  laws  upon  that  sub- 
ject. That  the  three  laws  above  mentioned  were  treated  and  con- 
sidered as  the  only  laws,  in  force  frbm  their  passage  till  1808,  is 
*5121  ®^i^^°^®^  ^y  the  fact  that  the  law  of  *the  I8th  of  February, 

^  1808,  which  incorporates  the  provisions  of  these  three  laws 
into  one,  repeals  these  laws  by  a  special  reference  to  them  as  the 
only  laws  then  in  force  upon  the  subject.    Land  Laws,  459. 

3.  The  act  of  1795  was  repealed  by  the  act  of  the  Sf2d  of  Feb- 
ruary, 1805,  entitled,  '^An  act  repealing  certain  laws.''  Land 
Laws,  473.  The  first  section  repeals  all  the  laws  adopted  by  the 
governor  and  judges  prior  to  the  1st  of  September,  1799.  The  act 
for  the  settlement  of  intestates'  estates,  having  been  adopted  prior 
to  that  period,  was  certainly  repealed  by  this  act ;  and  ail  proceed- 
ings by  administrators,  subsequent  to  the  first  of  June,  1805,  which 
assumed  the  act  of  1795  as  their  basis,  were  null  and  void,  unless 
they  were  such  as  came  within  the  naeaning  of  the  saving  clause  of 
the  second  section. 

The  second  section  provides, "  that  nothing  in  this  act  contained, 
shall  be  so  construed  as  to  affect,  in  any  manner,  any  suit  or  prosecu- 
tion now  depending  and  undetermined,  but  the  sam&shall  be  carried 
on  to  final  judgment  and  execution,  agreeably  to  the  provisions  of 
any  of  said  laws  undei:  which  the  suit  or  prosecution  may  have 
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been  commenoed,  and  the  practice  of  the  Courts."  It  was  con- 
tended by  the  defendant's  counsel,  that  the  clause  not  only  saved  the 
unexecuted  power  derived  under  the  order  of  1804,  but  that  it 
saved  a  power  in  tixe  Court  of  Common  Pleas  to  go  on  and  make 
additional  and  supplemental  orders,  ad  infinitum,  by  relation  to  the 
first  To  support  these  propositions,  it  was  maintained  that  such 
was  the  intention  of  the  statute  by  a  fiiir  construction  of  the  terms 
used;— and,  secondly, that  the  legislature  had  not  the  constitutional 
power,  under  the  circumstances  of  the  case,  either  to  annul  the 
order  of  May,  1802,  although  no  rights  had  been  acquired  by  a  sale 
under  it,  or  to  repeal  the  act  of  1795,  so  as  to  prevent  the  Court 
firom  making  new  and  additional  orders. 

In  determining  the  correctness  of  the  first  position,  as  to  the 
meaning  of  the  saviog  clause,  we  must  look  to  the  langutge  of  the 
statute.  The  repeal  is  not  to  ajffect  in  any  manner  any  ^<  suit  or  i»ro-  i 
secution."    The  definition  is  thus  given  of  the  term  suit:  '^the 
lawful  demand  of  one's  right,"  *or,  in  the  words  of  Justinian,  r»  e  i  o 
'<  Jus  proseqtlendi  in  judicio  quo  alicui  debetur."    3  Black-  ■- 
stone's  Commentaries,  116.    If  a  <^suit"  means  the  lawful  demand 
of  one's  right,  there  necessarily  must  be  some  one  to  make  the  de- 
mand, and  some  one  of  whom  the  demand  is  made,  through  the 
medium  of  a  Court,  and  these  parties  receive  the  names  of  plaintiff 
and  defendant.    The  one  complains  of  the  violation  of  his  rights, 
either  growing  out  of  contract  or  torts  committed;  the  other,  de- 
fending himself  against  the  injury  complained  oSf,  either  denies  the 
contract  or  tort,  or  shows  that  the  one  has  been  satisfied  or  (he  odi^ 
justified.    See,  also,  6  Wheat  407.  6. 

The  term  prbseculion,  both  technically  and  in  common  parlance, 
when  applied  to  the  proceedings  of  a  Court,  relates  exclusively  to 
criminals,  or  to  suits  upon  penal  statutes.  If  a  murder  is  committed, 
the  perpetrator  is  prosecuted  by  the  state.  So  with  perjury,  rape, 
arson,  and  the  .various  degrees  of  felony — ^the  state  is  plaintiff,  com- 
plaining of  wrongs  and  violations  of  her  statutes.  There  are  also 
various  statutes  attaching  penalties  in  money  for  the  performance  or 
non-performance  of  certain  acts;  when  the  one  is  done  or  the  other 
neglected,  prosecutions  are  commenced  in  the  name  of  the  state  for 
the  amount  of  the  penalty. 

But  the  terms  ^'suit  and  prosecution"  are  fully  explained  (if  they 
needed  any  explanation)  by  the  subsequent  part  of  the  saving  clause. 
It  provides  that  the  <<  suit  or  prosecution"  depending  and  undeter- 
mined, shall  be  carried  on  to  final  <^  judgment  and  execution."  It  is 
wholly  immaterisd  whether  the  term  **suit  or  prosecution"  is 
attempted  to  be  applied  to  the  order  of  1804,  or  the  subsequent  pe- 
tition and  order  of  August  term,  1805.  If  it  is  said  that  the  unex- 
ecuted order  of  1804  is  saved  by  the  term,  "suit  or  prosecution,"  it 
may  be  asked,  who  is  the  plaintiff  in  the  order  ?  To  what  tribunal 
was  the  appeal  made?  And  against  whom  Was  the  complaint 
made?  What  judgment  was  the  order  to  be  "carried,  on  to?" 
Against  whom  and  for  whose  benefit  was  the  judgment  to  be  en- 
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(ered?  These  queries  unquestionably  show  that  the  terms  <^suit  or 
prosecution''  cannot  be  applied  to  the  order  of  1804,  or  to  the  subse- 
quent petition  and  order  of  1805.  But  the  ^  suit  or  prosecution"  is 
•5141  *^  carried  on  *not  only  to  "final  judgment/^  but  also  to 
J  "execution/'  The  t^rm  "execution"  is  certainly  used  here 
in  the  technical  sense  of  th^  word,  as  applied  to  the  final  process  of 
the  Court,  in  the  hands  of  its  executive  officeir,  to  carry  into  efiect  its 
orders,  judgment,  and  decrees.  An  execution  is  defined  to  be  the 
"putting  the  sentence  of  the  law  in  force.  This  is  performed  in 
different  manners,  according  to  the  nature  of  the  action  upon  which 
it  is  founded,  and  of  the  judgment  which  is  had  or  recovered." 
3  Blackstone,  412,  title  Execution,  chap.  26. 

Neither  the  order  of  1804,  or  the  subsequent  petition  a.nd  order  of 
August,  1^05,  can,  by  any  reasonable  interpretation  of  language,  be 
construed  into  a  '^suit  or  prosecution:"  neither  was  "pending  and 
undetermined"  at  the  time  the  repealing  law  took  efiect;  neither  of 
them  was  a  proceeding  of  a  character  upon  which  a  judgment  could 
be  entered  or  an  execution  issued;  they  are,  therefore,  clearly 
without  the  saving  clause  of  the  general  repealing  law. of  1805. 

But  to  this  it  is  replied,  that  the  legislature  had  not  the  constitu-^ 
tional  powjer  to  repeal  the  law  of  1795,  so  as  to  afiect  either  the  order 
of  1804,  or  the  subsequent  order  of  1805.  It  is  said  that  by  the  laws 
in  foVce  at  the  "  death  of  Ludlow^  and  when  administration  was 
granted,  the  real  estate  of  an  intestate  was  assets  in  the  hands  of  his 
administrators ;  and  that  by  these  laws  the  rights  of  the  administra- 
tors, creditors,  distributees  and  heirs  in  the  estate  should  be  ascer* 
tained  and  settled.  That  the  rights  of  the.  creditors  to  look  to  the 
real  estate  in  the  hands  of  the  administrators  as  assets,  had  attached; 
that  their  rights  had  been  recognised  by  the  Court,  and  the  adminis- 
trators had  instituted  the  only  suit  known  to  the  law  to  enforce 
them." 

If  these  orders  and  proceedings  were  withdrawn  firom  the  scope 
of  constitutional  legislation  andthelaw  of  1795  rendered  perpetual, 
it  was  ;n  virtue  of  the  Constitution  and  the  ordinance  pf  Congress. 

What  are  th^  facts  relative  to  the  order  of  1804,  and  what  rights 
had  been  acquired  under  it  at  the  date  of  the  repeal  of  the  act  of 
1795,  that  were  shielded  by  the  Constitution  and  ordinance?  It  is 
•5151  "^  evidence,  that  at  the  May  term,  *1804,  of  the  Court  of 
-■  Common  Fleas,  the  administrators  of  Ludlow  applied  for  and 
obtained  an  order  to  sell  a  portion  of  the  estateof  said  Ludlow.  No 
sale,  hoWever,  was  made  of  any  portion  of  his  real  estate  till  August 
and  September,  1805,  in  the  county  of  Hamilton.  None  had  ever 
been  offered  under  that  order  at  public  sale;  no  purchase  had  been 
made,  no  contract  had  been  entered  into,  that  was  within  the  power 
conferred  by  the  order.  The  order  remained  a  naked  authority  or 
power  to  sell;  it  was  unexecuted  either  in  whole  or  in  part;  it  Was 
dependent  upon  the  statute  for  its  validity,  and  wheii  that  was  re- 
pealed, the  order  fell  with  it  The  rights  of  the  creditors  were  in  no 
oetter  or  worse  condition  by  the  repeal  of  the  law;  they  remained 
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as' they  did  at  the  death  of  Ludlow,  susceptible  of  having  the  lands 
charged  with  them  in  case  of  a  deficiency  of  the  personal  estate.  If 
in  fact  the  Court  of  Common  Pleas  had  jurisdiction  under  the  act  of 
179^,  and  it  was  in  force  at  the  date  of  the  order  of  1804,  and  in 
virtue  of  that  oi'der  the  administrators  had  proceeded  tasell  at  pub- 
lic sale  the  real  estate  of  Ludlow,  prior  to  the  repeal,  but  had  not 
finally  executed  the  title  papers ;  it  would  be  a  fair  and  legitin^te 
construction  of  the  repealing  law,  to  say  that  the  rights  of  the  pur- 
chasers thus  acquired,  would  be  saved  by  the  reservation  of  the  r^ 
pealing  law,  and  the  administrators  would,  under  those  circum- 
stances, have  been  authorized  to  proceed  and  complete  the  title  to 
the  purchasers. 

The  order  of  1804,  and  the  rights  of  the  creditors  undet  it,  were, 
at' the  time  of  the  repeal,  as  legitiniate  subjects  of  legislation  as  the 
execution  laws  of  the  state  are,  which  have  undergone  various 
changes  and  modifications  without  reference  to  the  contracts  of  in- 
dividuals.    Cited  M ^Cormac  vs.  Alexander,  2  Ohio  Rep.  76. 

What  were,  in  fact,  the  .rights  of  the  creditors  of  Ludlow  at  hisi 
death  ?  They  consisted  of  debts  due  from  him  as  evidenced  by  open 
account,  or  by  bonds  or  notes  of  band.  Now  these  are  the  rights 
which,  it  is  said,  were  so  incorporated  with,  and  mixed  up  with  the 
laws  existing  at  his  death,  that  ihe  repeal  of  those  laws  impaired 
the  obligation  of  his  contracts. 

*These  rights,  in  their  amount  and  their  character,  were  r»ei  a 
ascertained  and  fixed  by  (he  contracts  of  the  parties.  The'  '- 
right  to  demand,  and  the  obligation  to  pay,  are  the  consequences  of 
contract.  The  repeal  of  the  act  of  1795  neither  takes  away  the 
right  to  demand,  nor  diminishes  nor  discharges  the  obligation  to 
pay.  The  amount  and  quality  of  the  rights  of  his  creditors  were 
left  by  the  repealing  law  exactly  as  they  were  fixed  by  the  parties ; 
and  the  obligation  to  pay,  and  the  liability  of  his  estate  to  answer' 
the  demand  of  his  creditors,  are  us  valid  and  perfect  as  they  were 
prior  to  the  repeal.  The  law  does  not  assume  that  the  debts  due 
shall,  from  its  passage,  be  considered  paid,  and  the  estate  discharged ; 
it  does  not  purport  to  absolve  the  estate  from  the  contrafcts  of  Lud- 
low, in  any  other  hianner  than  by  the  payment  of  the  uttermost 
farthing.  If  it  lessened  the  rights  of  the  creditor,  and  impaired  the 
obligation  of  the  debtor,  it  would  not  only  fill  the  spirit,  but  the  letter 
of  the  inhibiting  clause. 

Whatever  power  the  order  may  have  conferred  on  the  adminis- 
trators, or  whatever  rights  the  creditors  may  have  had,  to  have  their 
debts  coUeeted  through  that  particular  mode  of  enforcing  their  col- 
lection, they  were  all  alike  derived  through,  and  dependent  upon, 
the  legislation  of  the  country;  and  it  is  held  to  be  consistent  with 
sound  principles  and  the  decisions  of  this  Court  to  say,  that  so  long 
as  the  order  remained  unexecuted,  neither  purchaser  nor  creditor 
had  such  vested  rights  under  it,  as  were  drawn  out  of  the  scope  of 
legitimate  legislation.  If  the  order  itself,  or  the  supposed  vested 
rights  of  the  creditors  to  have  that  order  executed,  were  the  result 
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of  the  contracts  of  th€  parties,  and,  not  the.  effect  of  the  operations 
of  a  law,  which  In  no  manner  entered  into  or  became  a  part  of  their 
contracts,  they  might  with  some  propriety  be  said  to  be  embraced 
within  the  Constitution. 

All  the  arguments  of  the  defendant's  counsel,  whatever  form  they 
may  have  assumed,  have  been  refuted  by  the  very  learned  and  un- 
answerable opinion  of  the  Chief  Justice  of  the  United  States  in  the 
case  of  Ogden't;^.  Saunders,  12  Wheaton's  Reports,  332  to  357.  He 
*<si71  ^^^"^^  ^  h3,ve  established  ^incontrovertibly  the  converse  of 
^  the  proposition,  contended  for  by  the  defendants  in  this  case. 
He  has  shown  that  the  right  to  contract  is  not  conferred  by  society, 
but  is  a  natural  original  right,  brought  by  each  individual  into  so- 
ciety; and  that  the  obligation  of  contracts  is  not  the  result  of  positive 
law,  but  is  intrinsic,' and  is  conferred  by  the  act  of  the  parties.  The 
right  to  coerce  the  pei^formance  of  a  contract,  although  as  much  a 
natural  right  as  the  right  to  contract;  yet  it  is  surrendered  by  every 
individual  whdn  he^  comes  into  a  government  of  laws,  and  this  sur- 
render imposes  the  duty  ot^  the  government  to  furnish  adequate 
remedies.  The  defendant's  counsel  assume  that  the  right  to  regu- 
late the  remedy,  and  to  modify  the  obligation  of  a  contract,  are  the 
same,  that  the  obligation  and  the  remedy  are  identical — that  they 
are  synonymous^-two  words  conveying  the  same  meaning.  Tte 
answer  to  this  shape  of  the  argument  is  plain  and  simple.  The 
obligation  of  a  contract  is  coeval  with  the  contract  itself— it  originates 
with  the  cohtract,  and  exists  with  it  anterior  to  the  time  of  perform- 
ance. The  remedy  operates  upon  a  broken  contract,  and  its  office 
is  to  enforce  a  pre-existing  obligation.  Obligation  and  remedy,  or 
right  and  remedy,  are  therefore  not  identical — ^they  originate  at 
different  times,  and  are  derived  from  different  sources — the  one 
flows  from  the  act  of  the  parties — the  other  is  furnished  by  the  go- 
vernment. 

The  counsel  themselves  shrink  from  the  conclusion  to  which  their 
doctrines  must  inevitably  lead,  and  attempt  to  sl>ow  that  such  would 
not  be  their  consequences;  but  they  cannot  be  disguised.  If  the 
rights  of  the  creditors  of  .Ludlow  to  have  their  debts  collected  under 
the  remedial  laws  in  force  at  the  date  of  their  contracts  or  at  his 
death,  were  such  as  were  withdrawn  from  subsequent  legislation, 
by  that  clause  of  the  Constitution,  inhibiting  *'  the  passage  of  any 
law  impairing  the  obligation  of  contracts,"  and  a  sale  could  legally 
be  made  one  day  after  the  repealing  law  took  effect ;  the  same  prin- 
ciple can  be  extended  to  all  cases  without  regard  to  time  or  circum- 
stances. The  act  of  1795  would  be  made  perpetual  in  the  settle- 
ment of  an  estate.  The  order  of  1804  would  be  a  springing  use^ 
i^mYoi  Of  power  in  the  administrators,  *  which  they  could  go  on  to 
-■  execute  at  their  pleasure,  regardless  of  the  subsequent  altera- 
tions and  modifications  of  the  laws  regulating  the  passage  of  lands 
from  one  to  another.  The  power  to  modify  the  remedial  law  ne- 
cessarily includes  the  power  to  repeal  it ;  and  this  doctrine  equally 
excludes  both. 
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Upon  the  subject  of  this  repealing  law  of  February  22dj  1805, 
another  argument  has  been  pressed  into  the  service,  of  a  very  sin- 
gular character.  However  out  of  place  it  is  considered,  still  it  has 
been  urged  so  often,  so  seriously,  and  by  so  many  different  gentle- 
men, that  it  ought. not  to  be  passed  in  silence. 

In  the  session  of  1804  and  1805,  (vol  iii.  164,)  the  same  legisla- 
ture that  enacted  the  repealing  law,  also  enacted  a  statute  providing 
for  the  appointment  of  guardians  to  lunatics  and  others.  This  latter 
statute  pascied  January  15th,  1805,  and  the  second  section  contains  a 
provision  simile^  to  that  of  the  law,  on  the  same  subject,  of  1792, 
with  a^  variation  of  phraseology,  using  the  word  "  are,''  instead  of 
"  may  or  shall/'  "  Oujt  of  the  real  estate,  in^such  manner  as  execu- 
tors and  administrators  are  by  law  enabled  to  disdfetrge  the  debts 
,af  deceased  persons,^  &c.  It  is  urged  that  all  the  acts  of  thie  same 
session  should  be  taken  and  considered  together  as  out  statute.  And 
that,  upon  this  construction,  the  clause  here  quoted  is  to  be  consi- 
dered as  a  declaration  that  no  repeal  of  the  law  of  1795  was  in- 
tended. 

The  answer  already  given,  to  the  attempt  to  create  or  set  up  a 
law,  by  indirect  legislation  of  this  nature,  applies  with  eqiial  force 
here.  But  in  this  place  the  argument  is  destroyed  by  other  consi- 
derations. The  last  eilactment  of  the  same  session  controls  the  first, 
if  they  are  in  terms  contradictorv  or  inconsistent  If,  in  January, 
the  law  of  1795  was  supposed  to  be  in  force,  and  if  the  reference  to 
it  may  be  regarded  as  a  legislative  declaration  of  an  intention  to 
continue  it ;  the  subsequent  enactment  of  February  expressly  re- 
pealing it,  must,  nevertheless  have  operative  effect.  And,  adopt- 
mg  the  principle  of- construction  insisted  upon  by  the  other  side, 
this  consequence  follows :  the  reference  in  the  act  of  January  to  the 
existing  law,  adopts  or  revives  it  for  *the  special  purpose  de-  r»Ri « 
clared ;  but  cannot,  contrary  to  the  repealing  act,  continue  it  l- 
in  force  for  any  otheir  purpose. 

There  remains  one  point  more  to  be  disposed  o^  in  relation  to  the 
order  of  1805.  ^  It  is  not  denied  that  the  order  of  May,  1804,  ex- 
cludes from  its  operations  the  lot  nOw  in  dispute,  and  that  the  de- 
fendants are  thrown  entirely  iipon*  the  order  of  August  term,  1805, 
to  make  out  their  defence.  As  an  order  of  August  term,  1605,  it  is 
liable  to  all  the  objections  made  to  the  order  of  1804,  with  this  addi- 
tional and  unanswerable  one,  that  it  was  applied  for  and  obtained, 
after  the  repealing  act  too\  effect.  It  is  attempted,  however,  to  ob- 
viate this  objection,  by  showing  that  the  order  was  really  applied  for 
and  granted  at  May  term,  1805,  prior  to  the  taking  effect  of  the  re- 
pealing law ;  but  that  it  was,  through  the  negligence  of  the  clerk, 
not  entered  till  the  subsequent  term,  "  mine  pro  tunc." 

If  this  order  can  be  sustained  for  any  beneficial  purpose,  in  this 
controversy,  as  an  order  of  May  term,  1805,  it  must  be  upon  the 
principle  that  a  Court  of  record  is  not  bound  to  keep  a  record,  but 
that  its  proceedings  are  matters  which  can  be  sustained  and  pre- 
served in  the  mind  of  its  officers.  In  this  instance,  it  is  an  order  of 
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May  tbrm,  only  by  the  testimony  of  one  of  the  judges,  who  then 
composed  the  Court. 

Admityfor  the  sake  of  argument,  that  the  Court  of  Common  Pleas 
had  the  power  to  make  the  order  at  the  May  term,  yet  that  power 
had  ceased  before  the  August  term,  by  force  of  the  repealing  law, 
and  it  was  as  competent  fbv  them  to  grant  a  new  order  upon  an  ori- 
ginal applieatipn,.as  it  was  to  enter  d^is  one  ^  nunc  pro  tunc."  ) 

But  suppose  the  law  of  1795  had  not  been  repealed,  and  the  ju- 
risdiction of  the  Court  should  be  admitted,  still  it  is  contended,  that, 
upon  well  settled  principles,  heretofore  recognised  by  this  Court,  the 
order  could  only  be  reg^ded  as  the  judicial  act  of  the  Court,  from 
the  time  it  actually  became  a  matter  of  record ;  and  th^  fact  that 
the  Court  aHfanpted  to  give  it  an  operative  character,  prior  to  its 
having  been  entered  o{  record,  by  ordering  it  to  be  entered  ^  nunc 
pro  tunc,''  gives  it  no  additional  validity.  If,  indeed,  the  order  had 
*5201  ^^^^  regularly  applied  for,  and  the  records  of  the  Court  *fur- 
.  -'  nished  evidence  of  that  fact,  and  the  order  had  been  granted, 
but  neglected  to  be  entered  by  the  clerk,  and  previous  to  the  next 
term  the  administrators  had  gone  on  to  sell,  under  the  belief  that  the 
officers  of  the  Court  had  done  their  duty,  and  purchasers  had  paid 
their  money  upon  the  faith  of  the  validity  of  the  proceeding ;  it  is 
not  doubted  that,  at  a  subsequent  term,  it  could  be  entered  and  held 
valid. 

The  records  themselves^,  would  furnish  evidence  of  the  proceed- 
ings in  part,  and  the  remainder  might  be  substituted :  but  its  va- 
lidity, as  the  order  of  a  previous  term,  could  only  be  supported  upon 
the  principle,  that  rights  had  been  acquired  in  good  &tth,  under  a 
due  execution  of  the  power  intended  to  be  conferred  by  die  order. 
It  would  be  to  protect  and  make  good  that  which  had  already  been 
done  in  good  &ith,  and  under  the  supposition  that  the  proceedings 
of  the  Court  were  spread  upon  its  records ;  but  it  cannot  be  made 
the  order  of  May  term,  merely  to  give  colour  to  the  power  of  the 
Court,  and  to  support  proceedings  which  took  plac^  subsequent  to 
August,  1805. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the  Couit  , 
This  cause  was  fully  $irgued  at  the  last  term  on  the  validity  of  the 
deed  made  by  the  administrators ;  and  several  acts,  which  were 
supposed  to  illustrate  that  question,  to  which  it  is^unuecessary  now 
to  refer,  were  cited  and  relied  on.  As  it  was  a  question  of  great 
interest,  on  which  many  titles  depended,  which  was  to  be  decided 
entirely  by  the  statutes  of  Ohio ;  and  as  the  Court  was  informed 
that  the  very  case  was  depending  before  the  highest  tribunal  of  the 
state,  the  case  was  held  under  advisement.  The  cause  depending 
before  the  state  Court,  which  was  an  ejectment  for  other  land  sold 
by  the. same  administrators  under  the  same  orders  of  the  Court  of 
Common  Pleas,  has  been  since  decided,  and  the  Supreme  Court  of 
the  state  has  determined  : 

1.  That  there  was  no  law  in  the  territory  prior  to  the  act  of  1795, 
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authoring  administrator^  to  sell  the  lands  and  tenements  of  an  in- 
testate. 

*2.  That  this  law  was  repealed,  and  ceased  to  have  effect  r« aqi 
from  and  ailer  the  1st  day  of  June,  1805.  ^ 

3.  That  the  order  bf  the  Court  of  Common  Pleas  of  May  term, 
1804,  directing  the  administrators  of  Israel  Ludlow  to  sell  a  part  of 
the  real  estate  of  said  Ludlow  for  the  payment  of  his  debts,  did  not 
embrace  the  premises  in  question. 

4.  That  the  parol  testimony  offered  in  evidence  to  prove  an  order 
of  sale  at  tlie  May  term,  1805,  was  incompetent 

5.  That  the  order  of  the  said  Court  at  the  August  term,  1805,  was 
coram  non  judice  an4  void ;  and  that  the  lessors^  the  4)laintiffs 
could  not  be4ivested  of  their  title,  in  consequenceW  any  act  done 
in  pursuance  of  that  order. 

At  this  term  the  cause  has  been  again  argued,  and  the  counsel  for 
the  plaintiffs  in  error  have  made  several  poiiits  which  they  suppose 
to  be  still  open. 

They  contend,  that  the  repeated  declaration  of  this  Court,  that 
it  will  conform  to  the  construction  of  the  statutes  of  a  state  made  by 
its  own  tribunals,  does  not  apply  to  the  decision  respecting  the  order 
made  in  August,  1805.  They  insist  that  the  power  of  the  Court  to 
make  this  entry  as  of  the  May  term  preceding,  depends  upon  the 
common  law,  not  on  the  statutes  of  Ohio,  and  that  the  question  is 
still  open  for  discussion. 

Supposing  it  to  be  open,  they  maint&in  that  the  omissioo  to  enter 
the  order  in  May,  when  it  was  made,  was  a  clerical  misprision, 
which  the  Court  might  correct  in  August,  and  ei^ter  the  order  as  of 
May  term.  It  has,  they  contend,  the  same  effect  as  if  it  had  been 
actually  entered  in  May;  and,  allowing  this,  the  subsequent  repeal 
of  the  law  before  the  sale  was  made,  could  not  affect  the  power  to 
sell  which  was  given  by  the  order,,  and  therefore  the  sale  is  valid. 

To  sustain  this  argument,  all  the  propositions  on  which  it  rests 
must  be  true.  The  decision  of  the  state  tribunal  must  be  of  a  cha- 
racter which  this  Court  will  consider,  undoubtedly,  with  great  respect, 
but  not  as  conclusive  authority^  The  Court  of  Common  Pleas  must 
have  had  the  power  in  August,  after  the  repeal  of  the  law  under > 
which  the  order  was  made,  to  enter  it  as  of  May,  and  the  adminis- 
trators must  have  had  the  power  to  sell  in  virtue  of  the  order,  after 
the  law  by  authority  of  which  it  was  made  had  been  repealed.  If 
the  ^plaintiffs  in  error  have  failed  in  sustaining  any  one  of  .  ^^^^ 
these  propositions,  the  conclusion  which  has  been  drawn  ^ 
from  them  is  not  supported. 

The  judges  are  not  united  in  opinion  on  these  several  proposi- 
tions, but  concur  in  thinking  that  the  conclusion  drawn  from  the 
whole  of  them  is  not  sustained.  The  power  of  the  inferior  Courts 
of  a  state  to  make  an  order  at  one  term,  as  of  another  is  of  a  cha 
Factor  so  peculiarly  local,  a  proceeding  so  necessarily  dependent  on 
the  judgment  of  the  revising  tribunal  of  the  state,  that  a  majority 
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considers  that  jadgment  as  authority,  and  we  are  all  disposed  to  con- 
form to  it. 

But,  were  this  question  entirely  open,  the  considerations  which 
^appear  to  have  influenced  the  judgment  of  the  Supreme  Court  of 
Ohio,  are  certainly  entitled  to  great  weight  That  a  Court-  of  record, 
whose  proceedings  can  be  proved  by  the  record  alone,  should,  at  a 
subsequent  termi  determine  that  an  order  was  made  at  a  previous 
term,  of  which  no  trace  could  be  found  on  its  records,  and  that  too 
after  the  repeal  of  the  law  which  gave  authority  to  make  such  an 
order ;.  is  a  proceeding  of  so  much  delicacy  and  danger,  which  is 
liable  to  so  much  abuse ;  that-some  of  i|s  question  the  existence  of 
the  power.    ^ 

In  the  case^ depending  before  this  Court,  there  is  still  a  stronger 
objection  to  the  validity  of  the  order  of  August,  1805.  Its  language 
does  not  import  that  the  administrators  hs^  applied  to  the  Court  at 
the  preceding  May  term,  for  an  es^tenslon  of  the  order  of  May,  1804, 
and  that  the  Court  had  granted  their  application,  and  made  the  or- 
der, which  the  clerk  had  omitted  to  enter,  and  that  therefore  the 
prder  is  now  made,  with  a  direction  that  it  should  be  entered  as  of 
May.  This  is  not  its  language.  It  makes  no  allusion  to  any  pro- 
ceeding in  May.  It  purports  to  have  been  made  on  an  original  ap- 
plication by  the  administrators,  in  August,  for  an  extension  of  the 
order  of  May,  1804.  On  this  original  application,  the  Court  allows 
the  adqfiinistralors  to  sell  the  house  and  lots  in  Cincinnati,  and  adds, 
**this  erjpry  to  be  considered  as  of  May  term,  1805."  The  entry, 
on  its  face,  does  not  import  to  be  the  correction  of  tthe  record,  by 
placing  on  it  an  order  which  had  in.  fact  been  made  in  the  preced- 
mKQoi  ^^S  May,  '*and  which  the  clerk  had  omitted  to  enter ;  but  to 
-■  be  an  original  proceeding  in  August,  to  which  the  Court  by 
its  own  authority  gives  a  retrospective  operation.  If  any  explana- 
''tory  testimony  6ould  have  been  received  in  the  Circuit  Court,  none 
was  offered. ,  That  Court  was  required  to  infer  from  the  words,  "  this 
entry  to  be  considered  as  of  May  tei^m,  1805,"  that  it^as  in  fact 
made  at  that  term,  and  that  the  clerk  had  totally  omitted  it  The 
certainty  which  is*  necessary  in  judicial  records,  and  the  (Principle 
that  they  prove  themselves,  forbade  the  Court  to  draw  this  inference. 
The  law  being  then  repealed,  the  order  was  certainly  coram  non 
judice.  ^ 

It  is  also  the  opinion  of  one  of  the  judges,  that  had  the  order  even 
been  made  in  May  term,  the  repeal  of  the  law  before  the  sale,  ter- 
minated the  power  to  sell. 

The  counsel  for  the  plaintiffs  in  error  have  also  contended,  that 
the  interest  of  the  administrators  in  the  real  estate,  as  trustees  for 
the  creditors,  was  a  vested  interest,  which  the  repeal  of  the  law 
could  not  divest ;  and  that  they  might  proceed  to  sell  under  the  sanc- 
tion of  an  order  made  even  after  the  law  was  repealed. 

This  is  a  point  on  which  we  cannot  doubt.  The  lands  of  an  in- 
testate descend  not  to  the  administrators,  but  to  the  heir.    They 
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▼est  in  him,  liable,  it  is  trae,  to  the  debts  of  his  ancestor,  and  subject 
to  be  sold  for  those  debts.  The  administrator  has  no  estate  in  the 
land,  but  a  power  to  sell  under  the  authority  of  the  Court  of  Com- 
mon Pleas.  This  is  not  an  independent  power,  to  be  exercised  at 
discretion,  when  the  exigency  in  his  opinion  may  require  it ;  but  is 
conferred  by  the  Court  in  a  state  of  things  prescribed  by  the  law. 
The  order  of  the  Court  is  a  pre-requisite,  indispensable  to  the  very  ex- 
istence of  the  power ;  and  if  the  law  which  authorized  the  Court  to 
make  the  order  be  repealed,  the  power  to  sell  can  never  come  into 
existence.  The  repeal  of  such  a  law  divests  no  vested  estate,  but 
is  the  exercise  of  a  legislative  power  which  every  legislature  pos- 
sesses. The  mode  of  subjecting  the  property  of  a  d|kor  to  the  de- 
mands of  a  creditor,  must  always  depend  on  the^Rsdom  of  the 
legislature. 

It  is  also  contended  that  the  jurisdiction  of  the  Court  of 
^Common  Pleas,  in  testamentary  matters,  is  established  by  the  r^RoA 
Constitution,  and  that  the  exclusive  power  of  the  state  Courts  ^ 
to  construe  legislative  acts  does  not  extend  to  the  paramount  law, 
so  as  to  enable  them  ta  give  efficacy  to  an  act  which  is  contrary  to 
the  Constitution. 

We  cannot  admit  this  distinction.  The  judicial  department  of 
every  government  is  the  rightful  expositor  of  its  laws;  and  emphati- 
cally of  its  supreme  law.  If  in  a  case  depending  before  any  Court, 
a  legislative  act  shall  conflict  with  the  Constitution,  it  is  admitted 
that  the  Court  must  exercise  its  judgment  on  both,  and  that  |he  Con- 
stitution must  control  the  act.  The  Court  must  determine  whether 
arepugnancy  doesor  does  not  exist;  and  in  making  this  determination, 
must  construe  both  instruments.  That  its  construction  of  the  one 
is  authority,  while  its  construction  of  the  other  is  to'be  disregarded, 
is  a  proposition  for  which  this  Court  can  perceive, no  re^on. 

But,  had  the  question  never  been  decided  in  Ohio,  this  Court  can 
perceive  no  sufficient  ground  for  declaring,  that  the  legislature  of 
the  state  mlHit  not  repeal  the  law  by  which  the  Court  of  Common 
jf leas  was  aivQhorized  to  direct,  in  a  summary  way,  the  sale  of  the 
lands  of  an  intestate.  "  Jurisdiction  of  all  probate  and  testamentary 
matters,"  may  be  completely  exercised^  without  possessing  the 
power  to  order  the  sale  of  the  lands  of  an  intestate.  Such  jurisdic- 
tion does  not  appear  to  us  t^  Jje  identical  with  that  power,  or  to 
comprehend  it  The  Constitution.did  not  mean  and  could  not  mean, 
tp  deprive  the  legislature  of  the  power  Of  exercising  its  wisdom  on 
a  subject  so  vitally  interesting  to  the  people ;  nor  do  its  words  con- 
Vjey  such  an  intent.  Were  it  even  true,  which  we  cannot  admit, 
that  the  Constitution  established  the  jurisdiction  of  the  Court  of 
Common  Pleas  in  .the  case,  still  the  legislature  might  prescribe  the 
rule  by  which  that  jurisdiction  should  be  exercisj^. 

We  are  satisfied  that  there  was  no  error  in  the  instruction  given 
by  the  Circuit  Court  to  the  jury. 

The  plaintiffs  in  error  contend  that  the  Court  eired  in  overruling 
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the  motion  to  appoint  commissioners  to  value  the  improvements 
*52  ')1  ^"  pursuance  of  the  occupant  law  of  Ohio;  *and  in  rendering 
-'  judgment  without  conforming  to  that  law.  The  first  section 
of  the  act  provides  (hat  <'  an  occupying  claimant/'  circumstanced  as 
was  the  plaintiff  in  error,  *^  shall  not  be  evicted  or  turned  out  of  pos- 
session, until  he  or  she  shall  be  fully  paid  the  Value  of  all  lasting  and 
valuable  improvements  made  by  siich  occupying  claimant/'  '^pre- 
vious to  receiving  actual  notice  by  the  commencement  of  suit ;"  &c. 
^  unless  such  ocfupying  claimant  shall  refuse  to  pay  the  person  so 
setting  up  and  proving  an  adverse  and  better  title,  the  value  of  the 
land  without  the  improvements  made  thereon/'  &c^ 

The  secoti^^ction  proceeds  to  direct  the  Court  to  appoint  com- 
missioners to^ake  the  valuation,  which  had  been  prescribed  by  the 
preceding  section. 

The  counsel  for  the  defendant  in  error  insists  that  this  law  is  re- 
pugnant to  the  tenth  section  of  the  first  article  of  the  Constitution 
of  the  United  States;  and  to  the  ordinance  of  1787  for  the  govem- 
inent  of  the  north-western  territory. 

This  Court  does  not  think  that  these  questions  properly  arise  in 
the  present  actual  state  of  this  controversy;  The  seventh  amend- 
ment to  the  Constitution  of  the  United  States  declares  that  ^in  suits 
at  common  law,  where  the  value  in  controversy  shall  exceed  twenty 
dollars,  the  right  of  trial  by  jury  shall  be  preserved."  This  is  a 
suit  at  common  law,  and  the  value  in  controvejrsy  exceeds  twenty 
dollars..  The  controversy  is  not  confined  to  the  question  of  title. 
The  compensation  for  improvements  is  an  ifnportant  part  of  it,  and 
if  that  is  to  be  determined  at  common  law,  it  must  be  submitted  to 
a  jury. 

It  has  been  said  that  the  occupant  law  of  Ohio  must,  in  con- 
formity with  the  thirty-fourth  section  of  the  judicial  act,  be  regarded 
as  a  rule  of  decision  in  the  Courts  of  the  United  States. 

,The  laws  of  the  states,  and  the  occupant  law,  like  ot)iers,  would 
be  so  regarded  independent  of  that  special  enactment  i  but  the  ex- 
ception contained  in  that  section  must  be  regarded  likewise.  The 
law,  so  far  as  it  consists  with  the  Constitution  of  the  United  States 
and  of  the  state  of  Ohio,  is  a  rule  of  property,  and  of  course  a  rule  of 
<»-o6i.d^ision  in  the  *Courts  of  the  United  States;  but  that  rule 
•^  must  be  applied  consistently., with  their  constitution. 

Admitting  that  the  legislature  of  Ohio  can  give  an  occupant 
claimant  a  right  to  the  value  of  his  improvements,  and  can  authorize 
him  to  retain  possession  of  the  land  be  has  improved,  until  he  shall 
have  received  that  value ;  and  assuming  that  they  may  also  annex 
conditions  to  the  change  of  possession,  which,  so  far  as  they  are 
constitutional,  n^ust  be  respected  in  .all  Courts ;  still  that  legislature 
cannot  change  rascally  the  mode  of  j>roceeding  prescribed  for  the 
Courts  of  the  United  States ;  or  direct  those  Courts,  in  a  trial  at 
common  law^to  appoint  commissioners  for  the  decision  of  questions 
which  a  Court  of  common  law  must  submit  to  a  jury. 

But  thi^ability  of  the  Courts  of  the  United  Sutes  to  proceed  in 
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the  mode  prescribed  by  the  statute,  does  not  deprive  the  occupant 
of  the  benefit  it  intended  him.  The  modes  of  proceeding  which 
belong  to  Courts  of  Chancery  are  adapted  to  the  execution  of  the 
law  ;  and  to  the  equity  side  of  the  Court  he  may  apply  for  relief. 
Sitting  in  chancery,  it  can  appoint  commissioners  to  estimate  im- 
provements  as  well  as  rents  and  profits,  and  can  enjoin  the  execu- 
tion of  the  judgment  at  law  until  its  decree  shall  be  complied  with. 
If  any  part  of  the  act  be  unconstitutional,  the  provisions  of  that  part 
may  be  disregarded,  while  full  effect  will  be  given  to  such  as  are 
not  repugnant  to  the  Constitution  of  the  United  States  or  of  the 
state,  or  to  the  ordinance  of  1787. '  The  question  whether  any  of 
its  provisions  be  of  this  description,  will  prop'erly  tfke  in  the  suit 
brought  to  carry  them  into  effect 

,We  think  there  is  no  error  in  the  judgment,  and  it  is  affirmed 
with  costs. 
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*The  President,  Directors,  and  Compant  of  the  Bank  of 
THE  United  States  vs.  William  Owens,  Herbert  G.  Wag- 
goner, George  Waglet,  and  Alexander  Miller. 

» 

The  Branch  Bank  of  the  United  States,  at  Lezingtdn,  Kentucky,  discounted  a  promiBBOij 
note,  reserving  interest  thereon,  at  the  rate  of  siir  per  eentum  per  annum ;  it  bong  agreed 
that  the  own^r  of  the  note  should  receive  the  proceeds  of  the  discount  in  notes  of  ifae 
Bank  of  Kentucky,  at  their  nominal  value,  although  the  same  were  at  the  time  of  no 
greater  current  vabie  than  fifty-four  per  cent  of  the  said  nominal  value.  Held,  that  ths 
contract  was  usdrfous,  and  void ;  knd  that  the  bank  could  not  recover  of  any  of  the  pa^ 
ties  to  (he  diKounted  note. 

A  fraud  upon  a  statute  is  a  violation  of  the  statute.  [536] 

A  profit  made,  or  loss  imposed  on  the  neoesaitieB  of  the  borrower,  whatever  form,  dhape,  sr 

>  disguiw  it  may  assume,  where  the  treaty  is  for  a  loan,  and  the  capital  is  to  be  returned  at 
aH  events,  has  always  been  adjudged  id  be  so  much  profit  taken  upon  a  loan,  and  to  be 
a  violation  of  those  laws  which  Emit  the  lender  to  a  specific  rate  of  interest.  Aoooidiiig 
to  this  principle,  the  lender  in  this  case  has  taken  forty-six  per  cent  for  three  years,  or 
at  (he  rate  of  about  fifteen  per  cent  per  annum  above  his  prescribed  interest  This  is 
contrary  to  the  provisions  of  the  charter  of  the  Bank  of  the  United  States,  and  againit 
law.  [687] 

Reserving  interest  as  discount,  is  the  same  as  taking  the  same ;  since  it  cannot  be  permitted 
by  law  to  stipulate  for  the  receipt  or  reservation  of  that  which  it  is  not  permitted  lo  ie> 
oeive.  In  those  instances  in  which  Courts  are  called  upon  to  inflict  penalties  upon  the 
lender,  whether  in  a  civil  or  criminal  form  of  action,  fit  is  necessarily  otherwise;  for  there 
the  actual  receipt  is  generally  necessary  to  consununate  the  offence.  But  where  the  re- 
strictive policy  of  a  law  alone  is  in  contemplation^  we  hold  it  to  be  an  universal  rule*  that 
it  ia  unlawful  to  contract  to  do^that  which  it  is  unlawful  to  do.  [538] 

The  charter  of  the  Bank  of  the  IJnited  States  forbids  the  taking  of  a  greater  nj»  of  inte> 
rest  than  six  per  centum ;  but  it  does  not  declare  a  contract  on  which  a  greater  interest  has 
been  taken  or  reserved,  to  be  void.  Such  a  eontfact  is  void  upon  general  jnincqiles. 
Courts  of  justice  are  instituted  to  carry  into  efibct  (he  laws  of  a  country,  and  they  csAoot 
become  auxiliary  to  the  violation  of  those  laws.  There  can  be  no  dvil  right  where  tiiere 
can  be  no  legal  remedy ;  and  there  can  be  no  legal  remedy  for  that  vHikh  is  in  itself 
illegal  [538] 

THIS  case  came  up,  on  a  certificate  of  the  juages  of  the  Circuit 
Court  for  the  district  of  Kentucky ;  they  being  opposed  in  opinion. 

The  action  was  upon  a  promissory  note  signed  by  the  defendants, 
bearing  date  the  7th  of  February,  1822,  by  which  they  promised  to 
*528l  P^^  ^^  ^^^  president,  directors,  and  *company  of  the  Bank 
-'  of  the  United  States  or  order,  on  the  7th  of  Febhiary,  1825, 
five  thousand  dollars  with  interest  at  }he  rate  of  six  per  centum  per 
-annum  from  the  date. 

The  following  endorsement  is  on  the  note: 

<<MenL  Intere^  is  to  be  charged  on  this  note  from  the  21st  day 
of  May,  1822,  only,  and  not  from  the  7th  of  February,  1822,  with- 
in mentioned,  the  former  being  the  day  on  which  the  amount  was 
actually  received  by  the  makers  of  this  note. 

(Signed)  H.  Clat," 

The  declaration  being  in  the  usual  form,  the  defendants,  Wag- 
goner, Wagley,  and  Miller  pleaded  as  follows  : 

"That  they  ought  not  to  be  charged  with  the  said  debt  by  virtue 
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of  the  said  supposed  note  or  writing,  because,  they  say,  that  they 
executed  the  said  note  at  the  instance  and  for  the  accommodation 
of  the  said  Owens,  and  with  the  view  of  making  him  to  obtain  a 
loan  of  the  money  from  the  Bank  of  the  United  States,  upon  the 
discounting  of  said  note ;  and  defendants  alleged  that  afterwards, 
to  wit,  at,  &c.,  the  said  Owens  presented  the  said  note  for  discount 
to  the  president  and  directors  of  the  ofSce  of  discount  and.  deposit 
of  the  Bank  of  the  United  States,  at  Lexington,  Kentucky,  and  that 
the  president  and  directors  of  the  said  office^  then,  and  there  failed 
to  discount  the  said  note  or  make  any  loan  thereon;  and  that  after 
the  rejection  of  the  said  note  as  aforesaid  at  Lexington,  in  Kentucky, 
to  wit,  on  the  31st  day  of  May,  1822,  it  was  unlawfitly,  usuriously, 
and  corruptly  agreed  by  and  between  the  said  plaintiffs,  by  their 
agents,  managers,  and  servants  employed  in  the  management  and 
business  of  said  ofl^ce,  and  the  said  Owens,  that  they,  the  said  plain- 
tiffs, would  receive  and  discount  said  note,  and  that  th^  said  Owens 
should  receive  from  them  therefor  notes  of  the  Bank  of  Kentucky 
or  its  branches  at  die  nominal  value  of  said  notes ;  and  for  the  for- 
bearance and  loan  aforesaid,  that  said  Owens  would- pay  said  note 
in  current  money  of  the  United  States  when  it  fell  due,  with  inte- 
rest at  the  rate  of  six*per  cent  per  annum  from  the  7th  day  of  Feb- 
ruary, 1822,  and  they  aver,  that  in  pursuance  of  said  corrupt  and 
unlawful  agreement,  the  said  note  was  delivered  to  the  said  plain- 
tiffs at  their  said  Lexington  office  upon  the  terms  aforesaid,  they 
advancing  *and  loaning  therefor,  ^s  the  whole  and  sole  con-  rmKoQ 
sideration  of  said  note,  (after  deducting  a  large  sum  from  the  ^ 
amount  of  said  note  for  discount,)  to  wit,  the  sum  of  $  in  notes 
of  said  Bank  of  Kentucky,  counted  and  rated  at  their  nominal  value. 
And  said  defendants  aver,  that  at  the  time  said  note  waa  discounted 
as  aforesaid,  the  notes  of  said  Bank  of  Kentucky  and^its  branches 
were  generally  depreciated,  so  much  so  that  one  hundred  dollars 
thereof  nominally  were  of  the  value  of  fifty-four  dollars  only  or 
less,  and  current  only  at  that  depreciation  for  greater  or  smaller 
sums,  to  wit,  at,  &c.  And  the  said  defendants  aver,  that  said,  trans- 
action and  dealing  was  contrary  to  law  and  the  fundamental  articles 
of  said  corporation,  and  the  said  notf  founded  upon  a  corrupt  and 
usurious  consideration,'the  said  plaintiffs  reserving  a  greater  interest 
than  at  the  rate  of  six  per  cent,  per  annum  upon  the  value  of  the 
notes  loaned  by  them  as  aforesaid,  and  this  they  are  ready  to  terify. 
Wherefore,  &c." 
To  this  plea,  the  plaintiffs  by  their  attorney  demurred.! 


f  The  dananer  entered  in  thia  caae,  prevented  that  inreatigation  of  the  faeta  attendmg 
the  tranaaction,  which  was  the  subject  of  die  aait;  and  by  wboch  the  plalntifia  wonid  have 
been  enabled  to  present  the  circumstanees  under  whkh  the  loan  was  made  to  the  drawer  of 
the  note,  so  as  to  fully  Tindicato  the  institution  from  any  charge  of  intentional  violation  of 
tfie  provisions  of  the  charter  of  tho  Bank  of  the  United  Statea,  or  the  general  rulea  of  law. 
The  following  authentic  and  explanatory  atatement  haa  been  furnished  to  the  reporter. 

The  note  in  this  case  is  joint  and  several,  and  waa'  not  oflerad,  as  the  plea  suggests,  for  a 
loan  in  the  ordinary  course  of  diioount,  .in  United  States  Bank  notes,  or  specie,  (it  being 
generally  known  that  the  Lexington  office  was  at  that  time  reetrained  frflit  makuig  such 
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•s^m      *Upon  the  ai^ument  of  the  demurrer,  the  following  qucs- 
J  tions  arose,  namely : 

1.  Whether  the  facts  set  forth,  and  the  averments  in  said  plea, 
make  out  a  case  in  which  the  corporation  has  taken  more  than  at 
the  rate  of  six  per  cent,  per  annum,  upon  a  loan  or  discount,  con- 
trary to,  and  in  violation  of  tHe  ninth  rule  of  the  fundamental  articles 
of  the  constitution  of  the  corporation? 

2.  If  the  plea  does  make  out  such  a  case,  whether  the  notes  sued 
on,  or  the  contract  therein  expressed  to  pay  to  the  plaintiffs  five 
thousand  dollars,  is  void  in  law,  so  that  no  recovery  can  be  had 
thereon  in  this  suit  ?  i_      u 

3.  If  not  wholly  void,  whether  the  plea  is  suflScient  to  bar  the 
plaintiffs  recovery  of  any,  and'  if  of  any,  of  what  part  of  the  said 
sum  of  five  thousand  dollars? 

The  judges  being  opposed  in  opinion  upon  the  questions,  they 
were,  upon  the  request  of  the  plaintiffs  by  their  counsel,  certified  to 
the  Supreme  Court  of  the  United  States. 

• 

Mr.  Sergeant,  for  the  plaintiffs. 

1.  Upon  the  first  question,  after  referring  \o  the  ninth  rule,t  he 
proceeded  to  say,  that  the  case  presented  by  the  plea  was  not  within 
the  words  of  the  rule.  The  prohibition  is  against  taking  more  ttian 
six  p^  cent.  The  utmost  that  can  be  made  out  of  the  iillegations 
of  the  plea,  supposing  the  construction  attempted  to  be  put  upon  the 
transaction  to  be  correct,  is,  that  there  was  an  agreement  to'  take 
more  than  at  the  rate  prescribed.  Nothing  was  taken  but  the  note. 
There  is  no  prohibition  against  an  agreement  to  take  more  than  six 
per  cent  The  offence  is  in  taking  more,  and  nothing  else..  Penal 
provisions  in  a  statute  are  to  be  construed  strictly.  This  is  highly 
♦5311  P^^^^>  ^^^  ^'  ^  ™*^®  *  *violatioil  of  the  charter,  and  exposes 
J  to  the  danger  of  forfeiture. 

loans,)  bat  specially  for  notes  of  the  Bank  of  Kentud^.  These  notes  had  been  received  by 
the  Bank  of  the  United  States,  at  their  office  at  Lexington,  at  their  nominal  specie  valne,  a 
part  of  them  being  for  government  depoeites;  they  had  always  preserved  that  value  to  the 
bank,  by  the  balance  being  liquidated,  and  interest  being  paid  by  the  Bank  of  Kentucky 
periodi^y,  and  by  the  actual  payment  in  specie,  within  a  few  (six)  months  after  the  loan 
to  Owens,  of  the  balance  due.  The  Bank  therefore  would  have  received  in  specie  from  the 
Bank  of  ICentucky,  the  amount  loaned  to  Owens  with  its  interest,  in  addition  to  the  sum 
aekoilLy  ysidL,  had  the  loan  not  been  made  to  him.  The  public  exhibits  of  the  Bank  cif 
Kentucky,  at  the  time  c£  the  lesn^  and  befece  «i^  nca^have  shown  its  entire  ultimalr 
ability  to  pay  its  notes  and  depositee  in  specie;  ancT  tncSWoTiMEfe  havev  im.  m  gieaL  tnmi^^tk 
instances,  received  from  that  bank  by  compromise  on  time,  or  by  assignments  of  its  dS^ 
counted  notes,  or  by  recovery' on  suit,  the  nominal  amount  of  their  notes  and  deposites  in 
specie.  The  great  issue  of  Commonwealth  Bank  notes  at  the  period  referred  to,  and  their 
free  reception  by  the  Bank  of  Kentodcy  in  payment  of  its  debts  had,  however,  the  effect  of 
giving  to  the  notes  of  tl^e  Bank  of  KenUicky  nearly  the  same  nominal  depreciated  character 
as  those  of  the  Bank  of  the  Commonwealth. 

,  t  "  1^0  said  corporation  shall  not,  directly  or  indirectly,  deal  or  trade  is  any  thing  except 
bills  of  exchange,  gold  or  silver  bullion,  or  in  the  sale  of  goods  Really  and  truly^  pledged  fcr 
money  lent  and  not  radeemed  in  due  time,  or  goods  which  shal^  be  t^e  proceeds  of  its  lands. 
It  shall  not  be  at  liberty  to  purchase  any  public  debt  whatsoever,  nor  shall  it  take  more  than 
at  the  rate  of  six  per  centum  per  annum,  for  or  upon  its  loans  or  dieeounU.'* 
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Where  a  penalty  is  given  for  taking  usurious  interest,  it  is  well 
settled,  that  the  penalty  ci^nnot  be  recovered  without  proving  an 
actual  taking  of  the  usurious  interest.  Fisher  vs,  Beasley,  Doug. 
296.  Maddock  i»s.  Hammett,  7  T.  R.  180.  Here  no  discount  was 
deducted,  as  is  noost  usual  in  banking  operations.  The  interest  was 
not  payjgible  till  the  maturity  of  the  note.  It  is  clear,  therefore,  that 
there  has  not  been  a  taking  of  more  than  six  per  cent  in  violation 
of  the  ninth  rule. 

2,  This  question  does  not  arise/unless  the  first  be  made  out  affirm- 
atively. If  there  has  been  no  taking  of  more  than  six  per  cent,  in 
violation  of  the  ninth  rule,  (as  there  clearly  has  not,)  this  question, 
being  by  its  statement  made  dependent  upon  the  first,  iaalso  decided 
in  the  negative. 

There  is  nothing  in  the  act  to  make  the  contract  void.  The 
penalty  is  specified,  and  is* of  a  different  nature.  An  additional 
penalty  cannot  be  imposed. 

A  mere  prohibition  to  take  more  than  six  per  cent,  does  not  of 
itself  avoid  a  contract  agreeing  to  take  more.  When  the  agreement 
is  avoided,  it  is  always  in  consequence  of  an  express  provision  by 
law  to  that  effect  Such  13  the  law  in  England  against  usurious 
contracts,  and  in  many  of  the  states.  Such  is  the  law  of  Kentucky^ 
and  this  question  could  only  have  arisen  from  the  application  of  that 
law  to  the  present  case. 

Nor  do  Courts  incline  to  destroy  the  contract  Even  under  those 
laws,  which  avoid  the  contract  for  usurious  agreement,*  if  chancery 
get  possession  of  the  matter,  by  the  application  of  the  debtor,  it  will 
compel  him  to  pay  the  debt  and  legal  interest  as  a  condition  of  relief. 

But  state  legislation  has  no  power  over  the  Bank  of  the  United 
States  or  its  contracts.  This  has  been  decided,  and  is  obvious  from 
the  nature  of  the  case.  The  Bank  of  the  United  States  is  governed 
by  the  law  of  Congress,  and  is  subject  to  no  other  jurisdiction. 
M'Cullough  vs.  The  State  of  Maryland,  4  Wheat  316.  Osbom  vs. 
The  Bank  of  the  United  ♦States,. 9  Wheat  859.  Wajrman  vs.  r»eo^ 
Southard,  10  Wheat  1.  Bank  of  theUnited  States  vs.  Hals-  L  ^ 
tead,  10  Wheat  51. 

The  rule  in  the  charter,  therefore,  is  the  governing  rule.  That 
even  the  taking  of  more  than  the  legal  interest  does  not  under  the 
charter  avoid  the  contract,  has  been  already  decided  by  this  Court. 
Fleciner  vs.  Bank  of  the  United  States,  8  Wheat  355.  *^  The  taking 
of  interest  by  the  bank  beyond  the  sum  authorized  b>  the  charter, 
would  doubtless  be  a  violation  of  the  charter,  for  which  a  remedy 
might  be  applied  by  the  government;  but  as  the  act  of  Congress 
does  not  declare  that  it  shall  avoid  the  contract,  it  is  not  perceived . 
how  the  original  defendant  could  avail  himself  of  this  ground  to  de- 
feat a  recovery." 

Still  less  can  the  agreement  to  take. 

3.  Admitting,  for  the  argument's  sake,  that  if  the  bank  had  agreed 
to  take  more  than  by  law  it  was  authorized  to  take,  the  Court  would 
not  lend  its  aid  to  recover  the  ex'cess,  the  question  arises  whether 
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this  was  an  agreement  to  take  more  than  six  per  cent  on  a  loan  or 
discount 

It  was  not  to  in  terms,  for  the  interest  payable  was  precisely  six 
per  cent.,  neither  more  nor  less.  It  was  not^o  ill  extent  The  object 
of  the  transaction  was  not  to  cover  illegal  interest  The  real  design 
was  to  dispose  of  the  notes  of  the  Bank  of  Kentucky.  It  was  in 
substance  a  sale  upon  a  credit  of  three  years,  and  not  a  loan. 

If  the  transaction  be  unimpeachable  on  this  ground,  can  it  be 
questioned  on  any  other  ?  The  plea  seems  to  aim  to  extricate  the 
defendants  from  knowledge  of  the  negotiation.  But  there  are  two 
particulars  to  be  observed  in  it  1.  It  does  not  aver- that  the  bank 
knew  that  the  note  was  given  to  enable  Owens  to  get  a  discount  in 
the  ordinary  way.  2.  It  does  not  aver  that  the  defendants  were 
ignorant  of  the  negotiation  for  the  Eentudsy  Bank  notes.  What  is 
not  denied  in  pleading,  must  be  considered  as  admitted.  There  is 
an  admission,  therefore,  that  the  bank  did^not  know  that  the  note 
was  given  for  any  particular  purpose,  (if  such  were  the  fact,)  and 
that  the  defendants  did  know  of  the  negotiation  for  the  bank  notes. 
Upon  this  basis  of  knowledge  and  assent,  the  case  is  to  be  considered. 
*5331  *Was  there  not,  then,  an  adequate  consideration  given? 
•'  It  wae  so  agreed,  voluntarily,  without  coercion,  compulsion, 
or  duresse ;  the  parties  being  able  and  willing  to  contract,  and  un- 
derstanding the  subject  matter  of  the  contract  The  bank  had  a 
perfect  right  to  .fix  the  terms  upon  which  it  would  part  with  the 
notes,  and  the  defendants  an  equal  right  to  decide  whether  they 
would  accede  to  them.  Both  were  the  exclusive  masters  of  their 
own  judgment  in  making 'the  contract;  biit  that,  once  made,  and 
not  in  itself  unlawful,  becomes  the  law  betwee^i  theoL  No  one 
hcus  a  right  to  alter  it.  The  consideration  has  passed ;  the  contract 
is  executed ;  send  the  parties  cannot  now  be  restored  to  the  condi- 
tion they  were  in  at  the  time  of  contracting.  Sales  are  made  ac- 
cording to  the  views  of  the  parties,  understood  by  themselves  and 
influenced  by  many  circumstances.  Here  the  sale  was  upon  .a  long 
credit,  enhancing  the  risk  to  the  seller,  and  increasing  the  chances 
of  the  buyer.  The  notes  might  and  did  appreciate  during  the  in- 
terval. 

It  is  impossible  now  to  adjust  the  terms  differently.  There  is  no 
evidence  to  furnish  a  rule.  What  were  these  notes  worth  to  the 
Bank  of  the  United  States  ?  They  were  notes  for  die  payment  of 
money,  which  the  Bank  of  Kentucky  was  bound  to  pay,  and  the 
payment  of  which,  to  the  full  amount,  was  compellable  by  process 
of  law.  Who  can  say  that  the  full  amount  might  not  have  been 
recovered?  Again,  what  was  the  value  to  the  bayer?  He,  too, 
could  enforce  the  payment,  and  use  the  notes,  for  .some  purposes, 
as  equivalent  to  money.  It  does  not  appear  that  he  did  not  so  use 
them.  He  may  have  recovered  the  full  amount,.or  passed  them  off 
in  advantageous  negotiation. 

The  c^e  is  not  new.    Bank  paper,  being  a  kind  of  currency,  has 
been  variously  depreciated  at  different  periods,  and  in  different  parts 
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of  the  United  States;  in  some^  to  the  extent  of  more  than  Iwenfy 
per  cent.  Contracts  made  when  specie  was  the  basis  of  circulation, 
were  satisfied  with  depreciated  bank  paper.  Was  it  ever  heard, 
that  he  who  chose  to  take  them  in  payment  (and  none  could  be 
compelled  to  do  so)  could  afterwards  recover  the  difference  ?  Con- 
tracts *were  made  in  the  time  of  a  depreciated  currency,  r»co. 
and  executed  since  by  payment  with  specie.  Was  it  ever  ^ 
understood  that  the  payee  could  claim  a  deduction,  or  recover  back 
any  part  of  what  he  had  paid  ? 

Bank  paper,  too,  which,  besides  being  a  currency,'was  a  commo 
dity,  was  the  subject  of  purchase  and  sale,  for  cash  and  on  credit, 
under  all  the  modifications  that  afiect  the  dealings  in  knj  other  arti- 
cle. Those  who  dealt  in  it  V(rere  the  judges,  as  they  are  with  re- 
spect to^  other  commodities.  It  was  never  thought  that  Courts  of 
justice  could  be  required  to  revise  atid  reform  their  bargains.  This 
would  be  an  exercise  of  equity  power,  that  would  end  in  any  thing 
but  equity.    It  would  be  wholly  without  limit  or  guide. 

The  pleadings,  however,  do  not  admit  of  such  a  defence  in  part. 
The  plea  is  entire,  and  goes  to  the  whole.  If  bad  for  a  paft,  it  is 
bad  for  the  whole.  They  should  have  taken  defence  only  for  as 
much  as  they  controverted.     1  Chitty,  523.    6  Cranch,  136. 

That  such  a  transaction  could  not  be  considered  a  cover  foi: 
usury,  was  quite  evident.  An  increased  rate  of  interest  or  profit 
for  the  use  of  the  money,  was  no  part  of  the  object.  There  is  no 
pretence  of  any  such  thing.  If  not,  it  is  unobjectionable,  even 
under  the  lisury  laws.  A  bond,  or  note,  or  other  security,  may  be 
purchased  at  any  discount,  without  incurring  the  charge  of  usury. 
Musgrave  vs.  Gibbs,  1  DalJ.  317.  WycoSvs.  Loughed,  2  Dall.  92. 
Cases  more  analogous  to  the  present,  and  involving  the  very  same 
sort  of  negotiation,  had  been  judicially  decided  upon  principles  de- 
cisive of  this.  Northampton  Bank  vs.  Allen,  10  Mass.  Rep.  254. 
Stuart  vs.  Farmers'  and  Mechanics'  Bank,  19  Johns.  Rep.  496. 

The  question  whether  the  Bank  had  a  right  to  make  a  sale  of 
notes  was  not  presented  here.  If  it  had  been,  he  would  have  cited, 
^as  deciding  it,  Fleckner  vs.  The  Bank  of  the  United  States,  8 
Wheat.  34.9.  351.  The  same  point,  he  would  remark,  had  been  fully 
discussed  and  decided  in  the  Court  of  Appeals  in  Kentucky^  in  the 
case  of  the  Bank  of  the  United  States  vs.  Norton.  The  opinion 
would  be  found  *at  length  in  the  record  of  the  case  of  th'^  r^eo- 
Bank  of  the  United  States  t;^.  Venable,  decided  at  the  pre-  ^ 
sent  term  of  this  Court. 

No  counsel  appeared  for  the  appellees. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  Court 
This  suit  is  instituted  for  the  recovery  of  a  promissory  note. 
Thd  plea  is  filed  by  the  three  last  named  defendants,  who  repre- 
sent themselves  as  securities  to  Owens,  and  sets  out  in  substance, 
that  the  note  was  created  for  the  purpose  of  enabling  Owens  to  ob- 
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tain  a  loan  of  money  from  .the  plaintiff,  in  the  ordinary  course  of 
discount ;  that  it  was  offered  for  discount^  and  rejected,  and  after 
such  rejection,  it  goes  on  to  aver,  that  ^<  it  wsis  unlawfully,  usuri- 
ously,  and  corruptly  agreed,  by  and  between  the  said  plaintiffs^  by 
their  agents  employed  in  the  management  and  business  of  the  said 
office,  and  the  said  Owens ;  that  they  the  said  plaintiffs  would  re- 
ceive and  discount  the  said  note,  and  that  the  said  Owens  should 
receive- from  them  therefor  notes  of  the  Bank  of  Kentucky,  or  its 
branches,  at  the  nominal  value  of  said  notes,  and  for  the  forbear- 
ance and  loan  aforesaid,  that  Owens  should  pay  said  note  in  cur- 
rent money  of  the  United  States,  when  it  fell  due,  with  interest  at 
the  rate  of  six  per  centum  per  annum  from,  &c.;  the  plea  then 
avers,  <<  that  in  pursuance  of  said  corrupt  and  unlawful  agreement," 
this  note  was  passed  to  the  plaintiffs,  and  Kentucky  notes  received 
in  loan,  ^^  as  the  sole  consideration  thereof,"  at  their  nominal  value, 
and  further,  <^  that  at  the  time  the  said  note  was  discounted,  as 
aforesaid,  the  notes  of  the  said  Bank  of  Kentucky  and  its  branches 
were  generally  depreciated,  so  much  so,  that  one  hundred  dollars 
thereof,  nominally,  were  of  the  value  of  fifty-four  dollars  only,  or 
less;  and  current  only  at  that  depreciation  for  greater  or  smaller 
sums,"  &c.;  and  the.  defendants  further  aver,  ^Uhat  tht3  said  trans- 
action and  dealing  was  contrary  tp  law,  and  the  fundamental  arti- 
ticles  of  the  said  corporation  ;  and  the  said  note  founded  upon  a 
corrupt  and  usurious  consideration,  the  said  plaintiffs  reserving  a 
*5361  S'^^^^^  ^interest  than  at  the  rate  of  six  per  centum  per 
^  annum,  upon  the  value  of  the  notes  loaned  by  them,  as  afore- 
said." 

To  this  plea  the  plaintiffs  demurred,  and  three  points  are  made 
on  which  the  Court  below  certify  a  difference  of  opinion  to  this 
Court. 

The  1st  is,  Whether  the  facts  set  forth,  and  the  averments  in  said 
plea  make  out  a  case  on  which  the  corporation  has  taken  more  than 
at  the  rate  of  six  per  centum  per  annum,  upon  a  loan  or  discount, 
contrary  to  and  in  violation  of  the  ninth  rule  of  the  fundamental 
articles  of  the  constitution  of  the  corporation. 

The  proposition  here  presented  to  the  Court,  has  relation  altogether 
to  the  violation  of  the  ninth  fundamental  rule  of  the  act  of  iticorpo- 
ration,,  and  it  brings  under  consideration  the  sufficiency  both  of  the 
facts  and  averment  contained  in  the  plea,  to  make  out  a  violation 
of  that  article. 

I  have,  myself,  entertained  very  serious  doubts  of  the  sufficiency 
of  the  averments  in  the  plea  ^  for  it  is  not  a  case  of  a  direct  reserva- 
tion of  a  higher  interest  than  the  law  allows,  since  on  the  face  of 
the  note  only  six  per  cent,  is  reserved ;  but  the  facts  are  calculated 
to  present  one  of  those  cases  in  which  a  device  is  resorted  to,  by 
which  is  reserved  a  higher  profit  than  the  legal  interest,  under  a 
mask  thrown  over  the  transaction;  to  wit,  by  taking  a  note  payable 
in  gold  or  silver,  for  a  loan  of  depreciated  paper ;  a  return,  in  fact, 
in  specie,  for  an  article  of  scarcely  half  the  value  of  specie:  a  loan 
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of  adulterated  dollars,  for  which  a  note  is  taken,  payable,  dollar  for 
dollar,  in  coin  of  the  United  States. 

That  the  law  will  not  tolerate  such  transactions,  has  long  been 
settled,  for  a  fraud  upon  a  statute  is  a  violation  of  the  statute. 

But  the  difficulty  with  me  was  this,  that  the  plea  neither  avers  an 
intention  to  evade  the  statute,  nor  a  knowledge  in  the  plaintiffs  of 
the  actual  depreciation  of  Kentucky  money.  I  am  content,  how- 
ever, to  unite  with  the  three  of  my  brethren,  who  make  up  the  ma- 
jority on  this  point,  in  holding  the  averments  to  be  sufficient;  be- 
cause, in  a  considerable  dearth  of  authorities  on  this  subject,  I  find 
it  decided  in  the  case  of  Bolton  t^.  Durham,  Croke's  Reports,  Cro. 
Eliz.  642,  that  *the  confession  of  the  quo  animo,  implied  in  r*en^ 
a  demurrer,  will  affect  a  cause  with  usury,  when  a  very  si-  *-  . 
milar  case,  in  the  same  book,  in  which  the  plaintiff  had  traversed 
the  plea,  was  left  to  the  jury  with  a  favourable  charge.  Benning- 
field  vs.  Ashley,  Cro.  Eliz,  741. 

In  the  present  instance,  the  loan ;  the  unconditional  return  of  the 
sum  lent ;  the  illegalitv,  and  even  corruption  ^f  the  bargain.;  are  all 
distinctly  averred,  and  more  than  once  reiterated.  If  the  transac- 
tion was  corrupt,  and  in  violation  of  the  fundamental  laws  of  the 
charter,  as  averred  in  the  plea,  and  admitted  by  the  demurrer ;  it 
could  only  have  been  upon  the  ground  of  an  intention  to  evade  the 
statute,  and  with  a  knowledge  of  the  reduced  value  of  the  Kentucky 
biUs. 

And  it  is  not  unnatural  here  to  remark,  that  the  plea  sets  out  a 
refusal  to  make  a  loan  in  the  ordinary  course,  to  wit,  in  gold  or 
silver,  or  the  plaintiffs'  own  notes;  and  a  subsequent  agreement  to 
make  the  loan,  provided  payment  would  be  received  in  this  depre- 
ciated paper.  This  state  of  facts  jju-esents  an  obvious  analogy  to  the 
leading  case  of  Lowe  vs.  Waller,  Douglas,  736,  in  which  the  nego- 
tiation commenced  for  a  loan  o^OEioney,  but  terminated  in. a  sale  of 
goods  on  the  re-sale  of  which,  the  borrower^  (as  he  was  held  to  be,) 
sustained  a  great  loss. 

The  Court  charged  the  lender  with  that  loss,  as  so  much  exacted 
from  the  necessities  of  the  borrower. 

That  part  of  the  ninth  section  of  the  fundamental  rules  of  the  bank 
charter,  which  is  here  drawn  in  question,  is  expressed  in  these  words: 
^The  bank  shall  not  be  at  liberty  to  purchase  any  public  debt  what- 
ever, nor  shall  it  take  more  than  at  the  rate  of  six  per  centum  per 
annum,  for  or  upon  its  loans  or  discounts." 

A  profit  made,  or  loss  imposed  on  the  necessities  of  the  borrower, 
whatever  form,  shape,  or  disguise  it  may  assume  where  the  treaty 
is  for  a  loan,  and  the  capital  is  to  be  returned  at  all  events;^  has 
always  been  adjudged  to  be  so  much  profit  taken  upon  a  loan ;  and 
to  be  a  violation  of  those  laws  which  limit  the  lender  to  a  specified 
rate  of  interest.  ^ 

According  to  this  principle,  the  lender  has  here  taken  *forty-  f*53A 
six  per  cent,  for  three  years,  or  at  the  rate  of  about  fifteen  *- 
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per  cent,  per  annum  dbove  his  prescribed  interest.  So  that,  m  this 
point  the  certificate  of  this  Court  must  be  in  the  affirmative. 

Some  doubts  have  been  thrown  out,  whether,  as.the  charter  speaks 
only  of  taking,  it  can  appfy  to  a  case  in  which  the  interest  has  been 
'f  only  reserved,  not  received.  But  on  that  .point  the  majority  are 
clearly  of  opinion,  that  reserving  must  be  implied  in  the  word  taking, 
since  it  cannot  be  permitted  by  law  to  stipulate  for  the  reservation 
of  that  which  it  is  not  permitted  to  receive.  1  Hawk.  P.  C.  620.  In 
those  instances  in  which  Courts  are  called  upon  to  inflict  a  penalty 
upon  the  lender,  whether  in  a  civil  or  criminal  form  of  action,  it  is 
necessarily  otherwise;  for  then  the  actualreceipt  is  generally  neces- 
sary to  consummate  the  offence.  But  when  the  restrictive  policy  of 
a  law  alone  is  in  contemplation,  we  hold  it  to  be  an  universal  rule, 
that  it  is  unlawful  to  contract  to  dp  that  which  it  is  unlawful  to  do. 

The  second  question  propounded  to  this  Court  is,  "Whether  if  the 
plea  does  make  out  a  case  of  violation  of  a  provision  of  the  charter, 
the  notes  sued  o%  or  the  contract  therein  expressed,  is  void  in  law, 
80  that  lio  recovery  can  be  had  therein  in  this  suit. 

The  question  here  propounded  has  relation  exclusively  to  the  legal 
effect  of  a  violation  of  the  provision  in  the  charter,  on  the  subject 
of  interest ;  and  does  not  bring  in  question  the  operation  of  the 
statute  of  usury  of  Kentucky  upon  the  validity  of  this  contract  To 
understand  the  gist  of  the  question,  it  is  necessary  to  observe,  that 
although  the  act  of  incorporation  forbidis  the  taking  of  a  greater  in- 
terest than  six  per  cent.,  it  does  not  declare  void  any  contract  reserv- 
ing a  greater  sum  than  is  permitted.  Most,  if  not  all  the  acts  passed 
in  England,  and  in  the  states  on  the  same  subjects,-  declare  such 
contracts  usilrious  and  void. 

The  question  then  is,  whether  such  contracts  are  void  in  law,  upon 
general  principles. 

The  answer  would  seem  to  be  plain  and  obvious,  that  no  Court 
of  justice  can  in  its  nature  be  made  the  handmaid  of  iniquity.  Courts 
*5391  *'®  instituted  to  carry  into  effect  the  laws  *of  a  country,  how 
^  can  they  then  become  auxiliary  to  the  consummation  of  vio- 
lations of  law? 

To  enumerate  here  all  the  instances  and  cases  in  which  this  rea- 
soning has  been  practically  applied,  would  be  to  incur  the  imputa- 
tion of  vain  parade. 

There  can -be  no  civil  right  where  there  can  be  no  legal  remedy; 
and  there  can  be  no  legal  remedy  for  that- which  is  itself  illegal. 

That  this  is  true  of  contracts  violating  the  laws  of  morality,  is  re- 
cognised in  the  familiar  maxim,  ^^  ex  turpi  causa  non  oritur  actio;" 
as  has  been  exemplified  in  some  modern  cases  of  a  house  let  for  im- 
moral purposes.  (Cited  and  admitted  in  1  B.  &  P.  340,  and  Esp. 
N.  P.  13.) 

In  the  case  of  Aubert  vs.  Maze,  2  B.  &  P.  374,  it  is  expressly 
affirmed  that  there  is  no  distinction  as  to  vitiating  the  contract,  be- 
tween malum  in  se,  and  malum  prohibitum.  And  that  case  is  a 
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fitrong  one  to  this  point,  since  the  contract  there  arose  colk 
out  of  transactions  prohibited  by  statute. 

So  the  same  doctrine  was  maintained  in  equity  upon  a 
contract  in  the  case  of  Watts  ps.  Brooks,  3  Ves.  Jun.  612,  in 
the  Court  observes,  <<  There  is  nothing  immoral  in  this  trani 
but  it  is  against  a  prohibitory  statute.  I  doubt  a  little  the  pc 
the  act,  but  I  cannot  aUow  it  to  be  argued,  that  you  can  brea 
covertly.    The  Court  will  not  ejtecute  these  contracts." 

So  in  the  case  of  Webb  vs.  Pritchett,  1  B.  &  P.  264,  wb 
action  was  by  a  tavern  keeper  against  a  candidate  for  pro 
furnished  to  the  voters  at  an  election,  contrary  to  the  statute  < 
liam.  Although  the  statute  does  not  declare  the  contract  v( 
Court  declared  it  void,  and  in  this  explicit  language :  '^This 
is. apparently  founded  on  a  contract  to  disobey  the  law."  ^^' 
fence  set  up  proves  the  principle  of  the  contract."  "Then  ho 
an  action  be  maintained  in  that  which  is  a  direct  violation  of 
lie  law.  The  contract  is  bottomed  in  malum  prohibitum  of 
serious  nature  in  the  opinion  of  the  legislature;  how  then  • 
enforce  a  contract  to  do  that  very  thing  which  is  so  much  repi 
by  the  atJt?"  "This  *Court  cannot  give  any  assistance  to  the 
plaintiff  consistently  with  the  principles  which  have  governed 
the  Courts  of  justice  at  all  times.  Persons  who  engage  in  suci 
actions  must  not  bring  their  cases  before  a  Court  of  law,  &c. 

So  in  the  case  of  assurance  in  illegal  voyages,  even  wh< 
underwriters  have  contracted  with  their  eyes  open,  they  a 
withstanding  permitted  to  avail  themselves  of  the  plea  of  ill 
ad  libitum ;  as  in  the  cases  of  Camden  vs.  Anderson,  6  T. 
adjudged  in  the  King's  Bench  and  affirmed  in  (he  Exchequer ; 
it  is  declared  that  "^the  defence  is  founded  upon  a  principle 
which  is  permanent  to  all  obligation,  by  which  the  parties  to 
tract  can  bind  themselves.     1  B.  &  P.  272. 

And  so  in  another  case  of  gr^t  hardship,  Morck  vs.  Abel, 
P.  35,  where  the  insurance  was  upon  a  trading  in  the  East 
prohibited  by  an  obsolete  statute,  the  plaintiff  could  not  e^ 
cover  back  his  premium,  although  admitted  that  the  risk  nevi 
menced,  because  the  policy  was  void  in  its  inception,  on  the 
of  illegality. 

Nor  is  it  to  voyages  illegal  by  statute  alone,  that  this  pi 
applies.  A  respectable  writer  on  insurance  makes  these  re 
"  Whenever  an  insurance  is  made  on  a  voyage  expressly  pro 
by  the  common,  statute,  or  maritime  law  of  the  country,  the 
is  of  no  effect.  The  principle  on  which  such  a  regulation  is  fo 
is  not  peculiar  to  this  kind  of  contracts,  for  it  is  nothing  moi 
that  which  destroys  all  contracts  whatsoever,  (Park,  232,)  th 
can  never  be  presumed  to  make  an  agreement  forbidden 
laws ;  and  if  they  should  attempt  it,  it  is  invalid  and  will  not 
the  assistance  of  a  Court  of  justice  to  carry  it  lAto  execution. 

Nor  is  the  rule  applicable  only  to  contracts  expressly  fort 
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for  it  IS  extended  to  siich  as  are  calcblated  to  affect  Xbe  general  in- 
terest and  policy  of  the  country. 

Thus  a  note  given  by  a  bankrupt  upon  a  secret  com^aomise  with 

a  creditor,  i3  decl&red  void ;  as  it  produces  inequality  in  the  distriba- 

tion  of  the  bankrupt's  effects,  and  evades  the  provisions  and  policy 

,,     ■,  of  the  law,  which  proposes  *to  put  all  the  creditors  upon  ui 

J  equal  footing.     Wells  vr.  Girling,  1  Brod.  &  Bing.  447. 

And  on  the  same  principle  a  note  given  for  a  wager  on  the  futura 
amount  of  a  branch  of  the  public  revenue  is  declared  void ;  becaose 
it  interests  an  individual  in  diminishing  the  production  of  the  leve- 
pue.     2  T.  R.  610.     2  B.  &  P.  130. 

Aitor  citing^  these  more  modern  decisions  upon  tlifssubject,itnur 
not  be  amiss  to  refer  to  some  reporters,  whose  authority  has  been 
consecrated  by  the  respect  of  ages.  They  will  serve  to  show  the 
antiquity  and  universality  of  this  doctrine. 

Thus  in  1  Bulls.  38,  it  is  laid  down  "that  wherever  the  consi- 
deration which  is  the  ground  of  the  promise,  or  the  promise  which 
is  the  consequence  or  effect  of  the  consideration  be  unlawful,  the 
whole  contract  is  void. 

So  in  Hobart,  72,  and  Dyer,  356, "  if  one  promises  to  do  a  thing 
that  is  unlawful,  such  promise  is  void." 

And  innumerable  ancient  cases  might  be  cited  from  the  best  le- 
porteia,  of  the  application  of  the  rule  to  maintenance,  to  simony,  and 
to  promises  made  to  public  officers,  engaging  them  to  act  contrary 
.  to  the  duties  of  their  officers,  or  to  individuals  imposing  upon  tliem 
restraint  inconsistent  with  the  public  interest. 

For  these  reasons,  and  lipon  these  decisions,  the  majoiity  of  the 
Court  are  of  opinion  that  an  affirmative  answer  must  also  be  ceni- 
fied  upon  the  second  question  in  the  cause. 

And  this  renders  it  imneceSsary  to  consider  the  third  question. 

.  This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Coturt  of  the  United  States,  for  the  district  of  Eea- 
tucky,  and  on  the  questions  and  points  on  which  the  judges  of  the 
said  Circuit  Court  were  opposed  in  opinion,  and  which  were  ce«i- 
fied  to  this  Court  for  its  opinion,  and  was  argued  by  counsel.  Oa 
consideration  whereof,  it  is  the  opinion  of  this  Court,  1.  That  the 
fiicta  set  forth,  and  the  averments  in  said  plea,  make  out  a  case  in 
., .  -.  which  the  'corporation  has  taken  more  than  at  the  rate  of 
-'  six  per  centum  per  annum  upon  a  loan  or  discount  contrary 
to  and  in  violation  of  the  ninth  rule  of  the  fundamental  articles  of 
the  constitution  of  the  corporation.  2,  That  the  plea  does  make 
out  such  a  case  where  the  notes  sued  on,  or  the  contract  therein  ex- 
pressed to  pay  the  plaintiffs  five  thousand  dollars,  is  void  in  law.so 
that  no  recovery  can  be  had  thereon  in  this  suit.  And,  3.  This 
Court  being  of  opinion  in  the  affirmative  on  the  first  and  secoud 
points,  renders  it  utmecesaary  to  consider  the  third  question ;  ail 
'  of  which  is  ordered  and  adjudged  to  be  certified  to  the  said  Circuit 
Court. 
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*The  President,  Dibectors,  and  Compant  or  the  Bank  o 
United  States,  Pi.AiNTirys  in  error,  vs.  Thomas  D.  Cab 
Defendant  in  error. 


rhe  endenoe  in  the  caie  Jifu^  that  the  day  when  the  note  hecam^  doe,  the  bank  b 
I  holder  thereof  and  it  beSng  payable  there,  after  the  usual  banking  hours  were  oVi 

I  deltrerad  to  a  notaiy  by  tlM  officers  of  the  bank,  they  mforming  hun  at  the  time  tl 

were  no  fiuids  theve  for  the  payment  of  the  note.    This  was  a  suiBcient  proof  ol 
'  mand  of  payment  [549] 

When  a  note  .is  paya^p  at  a  bank,  it  is  not  necessary  to  make  any  personal  dema 
I  the  maker  ebewherd.    It  is  his  duty  to  be  ai  the  bank  within  the  usual  hours  of 

td  pay  the  same,  and  if  he  omits  BO  to  do,  and  a  demand  is  there  made  of  pajrmei 

holder  within  those  hours,  and  it  is  refused  or  neglected  to  be  made^  the  holder  is 
I  to  maintain  his  action  Ibr  sueh  dishonour.  [549] 

It  is  difficult  to  hy  down  any  universal  rulb  as  to  what  is  due  dUigenoe  in  respect  1 
.  to  endoTsen.  ^  Many  cases  must  be  decided  upon  their  own  particular  dreun 

however  desirahle  it  may  be,  when  pfacticable,  to  lay  down  a  general  rule.  [55  L 
I  When  notice  is  sent  by  the  mail,  it  is  sufficient  to  direct  it  to  the  town  where  the  j 

i  sides,  if  it  is  a  post  town ;  if  it  is  not,  then  to  the  postoffice  or  post  town  n^are 

residence,  if  known.    But  die  rule,  as  to  the  nearest  postoffice,  is  not  of  univem 
I  cation ;  for  if  Ike  party  is  in  the  habit  of  receiving  his  lettefs  at  a  mora  distant  pi 

'  or  through  a  more  circuitous  route,  and  the  fikct  is  known  (o  the  person  sending 

notice  sent  by  the  latter  mode  will  be  good.    And  where  the  party  is  in  the  hal 
I  eeiving  his  letters  at  various  postoffices,  to  suit  his  own  convenienoe  or  bnsinesi 

be  sufficient  to  send  it  to  either.  [551] 
A  suggestion  was  made  at  the  bar,  that  tfie  letter  to  the  endoBser,  itating  the  dfloo 
{  dishonour  of  the  note,  is  not  suflicient,  unless  the  party  sending  it  also  informs 

I  dorwr  that  he  is  looked  to  for  payment    But  where  such  notice  is  sent  by  the  h 

by  his  order,  it  necessarily  implies  such  a  responsibility  over,'  [552] 
Plea,  puii  darrien  eoniinwmee,  effi»t  of.    [548] 

,  ERROR  to  the  Circuit  Court  of  Ohio. 

This  suit  was  originally  brought  against  William  Steele,  W 
Lytle,  and  Thomas  D.  Cameal.    The  plaintifis  coimted  in  assi 
for  money  lent  and  advanced,  under  a  provision  of  the  statute 
state  of  Ohio,  authorizing  a  joint  suit  against  all  the  parties  to 
missory  note. 

The  original  process  was  served  upon  William  Steele  to( 
Ham  Lytle.    As  to  Thomas  D.  Cameal,  the  marshal  of  *the 
'  district  of  Ohio  returned  «^not  found ;''  and  this  return  being 

suggested  of  record,  the  plaintiffs,  at  the  September  term  < 
Circuit  Court  for  the  year  18;^3,  proceeded  to  judgment  a 
Steele  and  Lytle. 

In  May,  1824,  the  plaintiffs,  in  pursuance  of  another  stat 
the  state  of  Ohio,  sued  out  of  the  clerk's  office  of  the  Circuit 
a  writ  of  scire  facias  against  Thomas  D.  Cameal,  (as  to  who 
'  marshal  of  the  district  had  previously  returned  "  not  found, 

object  of  which  writ  was  to  call  upon  him  to  show  cause  w 
should  not  be  made  a  party  to  the  judgment  against  Steel 
'  Lytle,  and  why  execution  should  not  issue  against  him  agraec 

the  provisions  of  the  statute. 

This  writ  having  been  served  upon  the  defendant,  a  nil 
taken  against  him  for  a  plea.    At  the  September  rales,  182 
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JaDuaty  term,  IbSSi  this  default  was  set  aside,  and  the  defendanl 
filed  the  plea  of  non  assumpsit ;  upon  which  issue  was  joined. 

The  cause  was  regularly  continued  upon  the  docket  until  the  lu\j 
term,  1887 ;  at  which  term  the  defendant's  attorney  filed  a  further 
plea. 

"And  the  ^id  Thomas  D.  Carneal,  hy  the  leave  of  the  Court,  first 
had  and  obtained  for  further  plea  in  this  behalf,  defends  tlie  wroi^ 
and  injury,  when,  &c.,  and  says,  That  the  said  promise  in  the  sud 
declaration,  in  the  original  cause  supposed,  was  made  by  the  said 
,  Carneal  as  coendorser  with  William  Lytle,  upon  a  promissory  note, 
made  and  executed  by  the  said  William  Steeln,  the  said  Carneal  and 
Lytle  being  endorsers,  as  securities  for  (he  said  William  Steele ;  and, 
after  (he  making  of  the  said  promise,  and  after  the  commencemeDi 
of  this  suit,  to  wit,  on  the  17th  day  of  December,  IS24,  in  considera- 
tion that  the  said  Lytle  had  transferred  to  the  plaintitTs  a  laige 
amount  of  real  estate,  in  payment  and  satisfaction  of  the  debts  of 
the  said  William  Lyde  to  the  said  plaintiffs,  including  the  debt  due 
the  plamtiffs  upon  the  endorsement  aforesaid,  and  had  given,  his 
notes  for  the  payment  of  a  large  sum  of  money,  to  wit,  the  sum  of 
forty  thousand  dollars,  upon  account  of  and  in  satisfaction  ofhissaid 
,, .,-.  'liabilities  to  the  plaintiffs,  including  the  endorsement  afore- 
^  said:  the  said  plaintiffis  agreed  with  the  said  William  Lytic 
that  they  would  accept  and  receive  the  real  estate  so  conveyed,  and 
the  notes  so  made  and  delivered,  in  satisfaction  of  the  said  debt  due 
from  the  said  William  Steele,  upon  which  the  said  Carneal,  with  the 
said  William  Lytle,  were  endorsers  and  securities  as  aforesaid;  and 
did  then  and  there  accept  and  receive  the  samein  satisfaction  of  said 
debt ;  and  this  the  said  Carneal  is  ready  to  verify :  wherefore  he 
prays  judgment,  if  the  said  plaintiffs  their  action  ought  further  In 
have  or  maintain  against  him." 

At  the  December  term,  1827,  the  plaintiffs^  filed  their  replication 
to  the  above  plea,  in  the  following  words :  "And  the  said  plaintiffs, 
by  Daniel  J.  Caswell,  their  attorney,  as  to  the  plea  of  the  defendant, 
by  htm  last  pleaded,  to  the  further  maintenance  of  the  said  action, 
say,  that  for  any  thing  in  the  said  plea  set  forth,  they  ought  not  to  be 
barred  from  further  having  and  maintaining  their  said  action,  be- 
cause, prq^sting  that  the  said  William  Lytle  did  not  transfer  to  the 
said  plaintiffs  the  real  estate  in  the  said  plea  set  forth,  nor  give  bis 
notes  for  the  sum  of  money  in  the  said  plea  set  forth ;  for  replication 
to  the  said  plea,  they  say  that  the  said  plaintiSs  did  not  accept  the 
same  in  satisibction  of  the  sum  of  money  due  the  said  plaintitis,  as 
set  forth  in  their  said  declaration ;  and  this  they  pray  may  be  in- 
quired of  by  the  country,  and  the  defendant  doth  the  like,  &c," 

The  cause  was  tried  at  the  July  term,  1888,  and  a  verdict  aod 
judgment  rendered  for  the  defendant. 

The  counsel  for  the  plaintiffs  tendered  their  bill  of  exceptions, 
and  prosecuted  this  writ  of  error. 

The  bill.of  exceptions  sent  up  with  the  record,  contains  ihe  whole 
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jf  the  testimony  given  on  the  trial.  The  facts  of  the  case,  a 
were  understood  and  considered  by  the  Court,  are  stated  in  tb 
nion  of  the  Court,  delivered' by  Mr.  Justice  Story. 

On  die  trial  in  die  Circuit  Court  of  Ohio,  after  the  evident 
closed,  the  defendant's  counsel  n^oved  the  (yourt  to  instruct  th 
HS  in  case  of  a  nonsuit,  <^  upon  the  ^ound  that  the  evident 
duced  by  the  plaintiffs  was  not  sufficient  in  *law  to  charge 
the  defendant  as  endorser  of  the  note  aforesaid ;  and  the 
Court,  upon  the  motion  aforesaid,  decided  that  the  evidence  jc 
ing  adduced  by  the  plaintiffs  was  insufficient  in  law  to  charj 
defendant  and  render  him  liable  as  endorser  of  the  note  afoi 
and  so  charged  the  jury;  to  which  opinion  of  the  Court,  and  c 
to  the  jury,  the  plaintiffs  by  their  counsel  except,  and  pray  the 
that  this,  their  bill  of  exceptions,  may  be  signed,  sealed,  and 
a  part  of  the  record ;  which  is  hereby  ordered." 

The  plaintiffs,  by  their  counsel,  moved  the  Court  to  char; 
jury,  that,  under  the  present  state  of  the  pleadings  in  the  ca 
was  not  necessary  for  the  plaintiffs  to  prove  that  they  gave 
to  the  defendant  of  the  non-payment  of  the  said  note  at  the 
the  same.became  due  and  payable,  in  order  to  charge  the  sa 
fendant :  which  instructibn  the  Court  refused  to  give  the  said 
and  on  the  contrary  charged  the  said  jury  that  it  was  incu 
upon  the  plaintiffs  to  prove  such  notice.  To  which  opinio 
charge  of  the  Court  the  plaintiffs,  by  their  counsel^  excepte 
prayed  that  this,  their  bill  of  exceptions,  may  also  be  signed,  s 
and  made  a  part  of  the  record.  All  which  was  ordered  1 
Court. 

The  case  was  argued  by  Mr.  Caswell  and  Mr.  Sergeant  f 
plaintiffs  in  error ;  and  by  Mr.  Benham  for  the  defendant 

The  counsel  for  the  plaintiffs  contended : 

1.  That  the  Court  erred  in  deciding  that  it  was  incumbent 
the  plaintiffs  to  prove  that  due  and  legal  notice  was  given 
defendant  of  the  non-payment  of  the  note  set  forth  in  the  i 
In  order  to  sustain  this  position,  they  relied  upon  the  fact,  that 
the  issue  of  non-assumpsit  was  joined  by  the  parties,  the  defei 
by  leave  of  the  Court,  filed  a  plea  of  accord  and  satisfaction 
ing  the  writ,  upon  which  issue  was  joined.  This  plea>  it  i 
tended,  was  a  waiver  of  the  former  issue. 

2.  That  the  proof  of  notice  was  sufficient  to  charge  the  d 
ant  with  the  payment  of  the  note  :  and,  consequently,  thi 
Court  erred  in  charging  the  jury  as  in  case  of  nonsuit. 


•For  the  defendant  in  error  it  was  argued  that  there  was 
'  no  error  in  the  decision  of  the  Circuit  Court  of  Ohio. 

1.  Because  the  evidence  adduced  on  the  trial  by  the  plaint 
'  prove  a  presentment  of  said  note  and  demand  of  payment,  w 

sufficient  to  charge  the  defendant  as  endorser, 
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2.  That  the  evidence  of  notice  to  chal'ge  defendant  as  endorser 
was  insufficient 

3.  That  the  special  plea  filed  by  the  defendant,  at  the  term  of 
July,  1827,  in  bar  of  the  further  maintenance  of  said  writ,  did  not 
Wjaiye  the  issue  previously  joined. 

Mr.  Justice  Stort  delivered  the  opinion  of  the  Court' 
This  is  a  writ  of  error  to  the  Circuit  Court  of  the  district  of  Ohio. 
The  Bank  of  the  United  States  brought  a  joint  action  against  Wil- 
liam Steele,  William  Lytic,  and  Thomas  D.  Cameal,  (the  defendant 
in  error,)  upon  a  promissory  note  dated  Cincinnati  on  the  22d  of 
August,  1820,  whereby  Steele  promised  to  pay  Cameal  or  order,  at 
the  office  of  discount  and  deposit  of  the  Bank  of  the  United  States, 
at  Cincinnati,  the  sum  of  eleven  thousand  five  hundred  and  sixty- 
three  dollars,  in  sixty  days  after  date ;  which  note  was  afterwards 
successively  endorsed  by  Carneal  and  Lytle,  and  was  discounted  by 
the  bank,  and  dishonoured  at  its  maturity. 

The  declaration  is  for  money  lent  and  advanced,  and  the  suit  is 
authorized  to  be  brought  in  this  form  jointly  against  all  the  patties 
to  the  note  by  a  statute  of  Ohio.  The  process  was  served  upon 
Steele  and  Lytle,  but  returned  ^'not  served"  upon  Carneal.  Judg- 
ment was  afterwards  duly  obtained  against  Steele  and  Lytle^  and  a 
scire  facias  issued  according  to  another  statute  of  Ohio  against  Car- 
neal, to  whieh  he  appeared,  and  pleaded  the  general  issue  of  non 
assumpsit,  at  the  January  term  of  the  Court  in  4825.  The  cause 
was  then  regularly  continued  until  July  term,  1827,  when  by  leave 
of  the  Court  he  pleaded,  as  a  further  plea,  the  receipt  of  certain  real 
estate  of  Lytle  by  the  bank,  after  the  commencement  of  the  suit,  iii 
satisfaction  of  the  debt  due  upon  the  note,  and  prayed  judgment  if 
the  plaintifis  their  action  ought  further  to  have  or  maintain  against 
him.      To  this  plea  there  was  a  replication,  and*  issue  to  die 

♦5481  **^^^^*'7  9  "^^^  *'  ^^^^  term,  1828,  the  cause  was  tried  and 
'  a  verdict  was  found,  and  judgment  thereupon  enterj&d  for  the 
defendant.  A  bill  of  exceptions  was  taken  at  the  trial,  upon  which 
the  questions  arose  which  have  been  discussed  at  the  bar,  and  upon 
which  the  opinion  of  the  Court  is  now  to  be  delivered. 

The  first  question  is,  whether  the  plea  of  satisfaction,  so  as  above 
pleaded,  is  a  substitution  for  the  former  plea  of  non  assumpserunt, 
so  as  to  displace  it  entirely,  or  whether  it  is  an  auxiliary  plea,  so 
that  both  issues  were  properly  before  the  jury  at  the  trial  upon 
which  they  might  pronounce  their  verdict.  The  latter  is  contended 
for  by  thd  defendaiit  in  error,  and  wa»  supported  by  the  judgment 
of  the  Circuit  Court. 

It  is  admitted  that  a  plea  puis  tlarien  continuance  is  always 
pleaded  by  wav  of  substitution  for  the  former  plea,  on  which  no 
proceeding  is  afterwards  had.t  The  present  plea  was  in  fact  pleaded 
after  the  last  continuance,  although  it  is  not  so  stated  in  the  plea. 

t  StephMM  on  Pleading,  81. 63.    ComyD's  Dig.  Abatement,  L  M. 
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It  differs  from  a  technical  plea  of  puis  darien  continuance,  c 
this  circumstance,  that  the  satisfaction  is  alleged  to  have  beei 
the  commencement  of  the  suit,  instead  of  after  the  last  contin 
of  the  suit.  In  principle,  however,  they  do  not  differ,  since  ei 
them  requires  the. same  commencement  and  conclusion;  that 
stead  of  a^tio  non,  generally,  each  must  be  pleaded  with  the  ] 
of  actio  non  ulterius  habere,  %c.;  and  the  judgment  must  folio 
prayer^  and  is  repugnant  to  and  incompatible  with  that  of  a  g 
judgment  upon  matters  before  the  suit  brought.  As,  therefoj 
same  judgment  cannot  be  rendered  upon  the  general  issue,  and 
such  a  plea  of  matters  arising  after  the  suit  brought,  it  is  diffi< 
perceive  how  they  can  bes.united.  But  it  is  the  less  necess 
re^t  any  absolute  decision  upon  this  point,  because  we  are 
opinion,  that  the  judgment  below  ought  to  be  reversed  upon  t 
ceptions  taken  to  the  merits. 

The  Court  below  ruled,  that  the  evidence  adduced  a 
*trial,  was  not  sufficient  in  law  to  charge  the  defendant  as 
endorser.  That  evidence  was  supposed  to  be  deficient  in 
two  respects :  1st,  That  there  was  not  a  proper  demand  of  pai 
of  the  note  of  the  maker,  at  the  time  when  it  became  due ;  ao 
that  due  notice  was  not  given  of  the  non-payment  to  the  defe 
as  endorser. 

Upon  the  first  point  the  evidence  is,  that  on  the  day  whe 
note  became  due,  the  note  was  in  the  bank  at  Cincinnati^  the 
being  the  holder  thereof,  and  it  being  payable  there ;  and  that 
the  usual  banking  hours  were  over,  it  was  delivered  to  a  notai 
the  officers  of  the  bank,  for  protest,  they  informing  him  at  the 
that  there  were  no  funds  there  for  the  payment  of  the  note, 
are  all  of  opinion  that  this  was  a  sufficient  proof  of  a  due  de 
of  payment.  Where  a  note  is  payable  at  a  bank,  it  is  not  necc 
to  make  any  personal  demand  upon  the  maker  elsewhere.  It 
duty  to  be  at  the  bank  within  the  usual  hours  of  business,  t 
the  same,  and  if  he  omits  so  to  do,  and  a  demand  is  there  ms 
payment  by  the  holder  within  those  hours,  and  it  is  refused  o: 
lected  to  be  made,  the  holder  is  entitled  to  maintain  his  actio 
such  dishonour.  But  where  the  bank  is  itself  the  holder  c 
note  so  payable,  no  formal  demand  is  necessary  to  be  made  oi 
ment.  The  maker  has  the  whole  period  of  the  usual  banking 
to  pay  it,and  if  he  does  not  pay  it  within  those  hours,  it  is  eq 
lent  to  a  demand,  and  refusal  of  payment  on  his  part,  and  thf 
ought  not  to  be  delivered  out  for  protest  until  after  those  hour 
passed.  If  the  bank  has  funds  of  the  maker  in  its  hands,  that  i 
furnish  a  defence  to  a  suit  brought  for  non-payment  But  t 
properly  matter  of  defence  to  be  shown  by  the  party  sued,  lik 
other  payment,  and  not  matter  to  be  disproved  by  the  bank  b 
gative  evidence.  This  doctrine  was  recognised  by  this  Coi 
Fullerton  vs.  The  Bank  of  the  United  States,  at  the  last  ten 
Peters' Rep.  604.  617. 

Then,  as  to  the  other  point  of  notice,  the  facts  are,  that  tl 
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fendanty  Carneal,  resides  in  Campbell  county,  in  the  state  of  Ken- 
tucky.   The  note  became  due  on  the  24th  of  October,  1820,  and 

*5501  ^^  ^^^  ^^^^  ^^*  notary  put  a  sealed  ^notice  of  the  pro 
-I  test  and  non-payment  into  the  postoffice  in  Cincinnati,  di- 
rected '<  To  Thomas  D.  Cameal,  CaoipbeU  county,  Kentucky,''  the 
postage  on  which  was  not  paid.  At  that  time,  Carneal's  residence 
in  Campbell  county,  was  without  the  limits  of  any  post  town,  and 
about  two  miles  from  Cincinnati,  across  the  river  Ohio;  and  his  re- 
sidence was  well  known  to  the  officers  of  the  bank,  as  well  as  the 
postmaster  at  Cincinnati.  The  county  seat  of  Campbell  county  is 
Newport,  where  there  is  a  postoffice,  about  three  miles  distance 
from  Carneal's  residence,  the  river  Licking  being  between  them ; 
and  there  is  also  another  postoffice  at  Covington,  below  the  river 
Licking,  about  two  miles  distance  from  his  residence.  In  October, 
1820,  the  mails  from,Cincinnati  passed  once  a  week  only  through 
Covington,  and  three  times  a  ireek  through  Newport  Cameal  was 
in  the  habit  of  receiving  letters  at  the  Newport  office,  as  well  as  at 
the  offices  in  Covington  and  CincinnatL  He  was  in  the  habit  of  re- 
ceiving all  the  letters  directed  to  him  at  Cincinnati,  at  the  office  in 
that  place,  and  had  given  orders  to  the  postmasters  to  detain  all  such 
letters  there  until  he  called  for  them.  He  visited  Cincinnati  very 
frequently,  and  almost  daily,  having  business,  and  being  a  director 
of  a  bank  located  at  that  place.  The  postinaster  was  in  the  habit 
of  sending  letters  directed  to  him,  in  Campbell  county,  by  the  Co- 
vington xnail,  whenever  he  observed  the  address,  unless,  as  was 
sometimes  the  case,  he  called  for  letters  at  the  office  before  the  Co- 
vington mail  was  sent.  But  other  letters,  directed  generally  to 
Campbell  cpUnty,  when  the  place  of  residence  of  the  party  was  un- 
known, were  sent  by  the  postmaster  to  Newport.  The  notary 
himself,  when  he  put  the  present  notice  into  the  postoffice  at  Cin- 
cinnati, supposed  that  Carneal  received  all  his  letters  at  that  office. 
The  first  mail  which  left  Cincinnati  for  Newport,  after  the  deposite 
of  this  notice,  was  on  the  26th  of  October ;  and  the  first  which  left 
for  Covington,  was  on  the  28th  of  the  same  month.  There  is  no 
evidence  in  the  case  that  th^  letter  in  question  went  either  by  the 
mail  of  the  26th  to  Newport,  ot  by  that  of  the  28th  to  Covington. 
The  defendant,  Carneal,  has  not  produced  the  letter,  if  it  was  ever 
*'i5l1  *''^^^^^®^  ^y  him;  and  the  circumstances  affi>rd  a  strong 
^  presumption  that  it  might  have  been  received  at  CincinnatL 
Such  is  a  sunimary  of  tbe  material  facts,  upon  which  this  Court 
is  called  to  pronounce  whether  there  was  due  diligence  in  the 
transmission  of  the  notice  to  ihe  defendant.  The  latter  having 
asked  the  Court  below  to  instruct  the  jury  as  in  case  of  a  nonsuit, 
and  the  Court  having  acceded  to  his  request,  that  instruction  can  be 
maintained  only  upon  the  supposition^that  there  was  no  contrariety 
of  evidence  as  to  the  facts  which  ought  to  have  been  left  to  the 
jury ;  and,  consequently,  every  inference  fairly  deducible  from  die 
facts,  which  afforded  a  presumption  of  due  notice,  ought  to  made  in 
favour  of  the  plaintiff 
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t  It  is  difficult  to  lay  down  any  universal  rule,  as  to  what 

:  diligence. ill  respect  to  notice  to  endorsers.     Many  cases  m 

I  decided  upon  their  own  particular  circumstances,  however  dei 

e  it  may  be,  when  practicable,  to  lay  down  a  general  rule.  Wh 

(  tice  is  sent  by  the  mail,  it  is  sufficient  to  direct  it  to  the  town, 

ii  the  party  resides,  if  it  is  a  post  town.   If  it  is  not,  then  to  th< 

I  office  or  post  town  nearest  to  his  residence,  if  known.    B 

g  rule,  as  to  the  nearest  postoffice,  is  not  of  universal  appli 

for  if  the  party  is  in  the  nabit  of  receiving  his  letters  at  a  mo 
tant  postoffice,  or  through  a  more  circuitous  rpute,  and  that 
known  to  the  person  sending  notice,  notice  sent  by  the  lattei 
I  will  be'good.    And  where  the  part^  is  in  the  habit  of  recelvi 

I  letters  at  various  postoffices,  to  suit  his  own  convenience  oi 

^  ness,  it  may  be  sufficient  to  send  it  to  either.    The  object 

law  in  all  these  cases  is  to  enforce  the  transmission  of  the  nol 
such  a  route  as  that  it  may  reach  i^e  party  in  a  reasonabk 
This  doctrine  is  fully  recognised  by  this  Court  in  the. case 
Bank  of  Columbia  t;^.  Lawrence,  decided  at  the  last  teruL  1  1 
Rep.  578. 

It  has  been  objected,  that  the  direction  of  this  letter  to  Cat 
county  generally  was  not  sufficient,  but  that  it  ought  to  hav< 
directed   to    the   nearest    office,  for  otherwise  it  might  hi 
,'  that  it  would  be  sent  to  a  postoffice  which,  though  the  count 

I  might  be  very  distant  ft*om  *the  residence  of  the  party. 

Whether  a  mere  direction  to  the  county,  without  farther 
specification,  where  the  party  does  not  reside  in  any  town  tl 
would  be  sufficient  in  all  cases  and  under  all  circumstances, 
not  think  it  necessary  to  decide.  That  question  may  well  be  lej 
it  is  necessary  in  judgment  But  where  the  description  is  gene 
it  is  in  fact  sent  to  the  proper  postoffice,  or  if,  aft^  due  inqi 
is  the  only  description  within  the  reach  of  the  person  sendii 
notice,  we  think  it  may  be  safely  declared  to  be  sufficiently  C( 
and  that  a  different  doctrine  would  materially  clog  the  circi 
of  negotiable  paper.  We  think  the  description  in  the  preser 
was  in  every  view  sufficient  There  was  no  mis-direction;  fo 
neal  did  live  in  Campbell  county.  His  actual  residence  wa 
known  to  the  postmaster  at  Cincinnati,  and  the  description  d 
and  could  not  mislead  him.  If  the  direction  was  observed,  it 
be  sent  to  Covington,  or  would  be  delivered  at  Cincinnati  ] 
it  would  be  sent  at  farthest  to  Newport. 

Then,  was  the  notice  in  fact  duly  given,  or  duly  sent  throu] 
proper  postoffice  ?  We  are  all  of  opinion  that  it  was.  The 
office  at  Cincinnati  was  almost  as  near  to  the  party's  residei 
that  at  Covington.  The  difference  is  too  trifling  to  aflTord  an 
ground  of  preference ;  und  Cincinnati  was  the  place  where  h 
most  likely  to  receive  the  letter  promptly,  since  it  was  the  pi; 
his  business,  and  of  his  habitual  and  almost  daily  resort.  If 
never  been  transmitted  from  that  office  at  all,  we  are  not  pre 
to  say,  that,  upder  such  circumstances,  the  notice  left  there  w; 
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of  itself  sufficient,  since  the  party  was  known  there  and  his  desoip* 
tion  unequivocal.  It  does  not  appear  in  point  of  fiict,  that  it  eyer 
left  that  place  for  any  other  postoffice.  If  it  did  not,  the  strong 
presumption  is,  that  it  was  there  delivered  to  the  party.  But  if  it 
was  sent  to  Newport,  how  can  the  Court  say  that  it  was  mis^nt? 
The  party  was  in  the  habit  of  receiving  letters  there ;  it  was  the 
county  seat ;  and  the  mail  by  that  route  was  three  times  a  week, 
and  that  by  Covington  only  once  a  week.  The  probabilities,  there- 
^5531  ^^^^'  ^  favour  of  an  early  receipt  of  the  ^letter  from  this  cir- 
^  cumstance,  might  fairly  balance  any  in  the  opposing  scale, 
from  the  increase  of  distance,  and  the  intervention  of  the  river  Lick- 
ing. And  in  fact,  the  letter  would  at  that  time  have  reached  New- 
port two  days  earlier  than  it  would  have  reached  Covingtop.  We 
think  it  would  be  inconvenient  and  dangerous  to  lay  down  any  rale; 
that  the  person  sending  a  notice  ought,  under  such  circums^usces, 
to  direct  the  letter  to  the  nearest  postoffice.  We  think  that  the  no- 
tice would  have  been  good  by  either  route ;  indeed  good,  if  left  at 
the  postoffice  at  Cincinnati: 

A  suggestion  has  been  made  at  the  bar,  that  a  letter  to  the  en- 
dorser stating  the  demand  and  dishonour  of  the  note^  is  not  sufficient, 
imless  the  party  sending  it  also  informs  the  endorser  that  he  is  looked 
to  for  payment  But  when  such  notice  is  sent  by  the  holder,  or  by 
his  order,  it  necessarily  implies  such  a  responsibility  over.  For 
what  other  purpose  could  it  be  sent?  We  know  of  no  rule  that 
requires  any  formal  declaration  to  be  made  to  this  effect  It  is 
sufficient,  if  it  may  be  reastonably  inferred  from  the  nature  of  tiie 
notice. 

For  these  reasons  we  are  all  of  opinion  that  the  judgment  of  ^ 
Circuit  Court  ought  to  be  reversed;,  and  the  cause  remanded,  with 
directions  to  award  a  venire  facias  de  novo. 
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^Datib  Cakt£s»  Appellant,  vs.  The  American  and  Oce^ 
^  suRANCs  Company  of  New  York,  Appellee. 


r 


a  A  motion  to  dimiifli  a  miit  for  wmtof  joririictkin,  appliw  loldy  to  cam  where' thii 

Q  ham  not  ^luiBdiction  of  the  cause ;  and  not  where  the  Circuit  Court  haa  exceeded  ib 

juiiadiction  in  the  particular  case. 


1 


a 


THIS  case  was  beard,  and  decided  upon  the  preliminary  qu(  i 
which  it  involved,  in  January  term,  1828.     See  1  Peters,  511. 
the  hearing,  the  Supreme  Court  decided  in  favour  of  the  claii  \ 
?  and  decreed  restitution  of  the  cotton,  which  was  the  subject  of 

"  troversfy.    By  the  mandate,  directed  to  the  Circuit  Court,  it 

'  ordered  ''that  such  execution  and  proceedings  be  had  as,  acco 

^  to  right  and  justice,  and  according  to  the  laws  of  the  United  S 

^  ought  to  be  had."    The  mandate  being  filed  in  the  Circuit  Coi  i 

was  ordered  that  the  same  be  recorded,  ''that  the  case  be  put  c  i 
3  docket,  and  it  be. referred  to  the  officer  of  this  Court  to  ezamin  \ 

K  the  damages  sustained  by  the  claimant,  David  Canter,  in  conseqi 

et  of  the  proceedings  of  the  libellants ;  and  report  thereon  at  as  e8 1 

i  '  day  as  possible  to  the  Court." 

i  Upon  this  order  of  Court  being  made,  Mr.  Canter  filed  a  w 

t  ment  of  his  claim,  and  the  case  went  before  the  register. 

i  The  counsel  for  the  defendants  filed  with  the  register  the  fo 

»  ing  protest : 

And  now,  on  this  sixteenth  day  of  July,  one  thousand 

(  hundred  and  twenty-eight,  the  said  libellants,  by  Peteffru  and  Cr 

k  their  proctors,  object  to  the  order  of  reference  made  by  the  hoj 

able  the  Circuit  Court  of  the  United  States,  for  the  sixth  circi 

ascertain  the  damages  alleged  to  have  been  sustained  by  th 

spondent  in  this  case,  and  they  article  and  protest  against  all 

and  proceedings  under  the  same,  for  these  reasons,  to  wit:  1st, 

the  mandate  of  the  Supreme  Court  of  the  United  States,  giv( 

authority  or  instructions  tb  the  Circuit  Court  to  inquire  into  dam 

2d.  That  the  decrees  of  the  District,  ^Circuit,  and  Supreme   . 

Courts  do  not  award  damages  to  the  respondent.     3d,  That  ^ 

the  libellants  are  not  in  any  manner  liable  for  damages.    4th, 

at  all  events  the  inquiry  as  to  damages  cannot  extend  beyoni 

.amoimt  of  libellants*  stipulations,  by  which  alone  they  are  b* 

the  Court.  Peteoru  &  Ceuoer,  Proctors  for  Libella 

These  objections  were  disallowed,  and  the  register  proceed 
take  evidence  subject  to  the  protest,  and  to  examine  into  the  < 
of  damages;  and  afterwards  made  a  report  upon  the  claim  to 
Circuit  Court. 

The  Circuit  Court  having  by  their  decree  disallowed  the  c! 
of  the  appellant  to  damages,  with  the  exception  of  a  small  am* 
an  appeal  was  entered  to  this  Court. 
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ground  that  the  mandate  of  this  Court  did  not  authorize  auy  pro- 
ceedings in  the  Circuit  Court  for  the  assessment  of  damages. 

The  motion  w»3  supported  by  Mr.  Cniger  for  the  appellees,  and 
opposed  by  Mr.  Coxe  aod  Mr.  Webster  for  the  appellant. 

Mr.  Chief  Justice  Mabshali.  delirered  Ih^  opinion  of  the  ConrL 
The  motion  made  is  to  dismiss  this  case  for  want  of  jnrisdictioo. 
But  a  motion  to  dismiss  a  suit,  for  want  of  Jurisdiction,  applies  solely 
to  cases  where  this  Court  has  uot  jurisdiction  of  the  cause,  and  cot 
to  cases  where  the  Circuit  Court  lias  exceeded  its  proper  powers  in 
the  particular  case.  In  (he  present  case,  this  Court  has  certainly 
jurisdiction  to  revise  the  decree  complained  of  in  the  Circuit  Court. 
Whether  that  decree  was  proper  or  not,  after  the  mandate  of  this 
Court,  is  matter  for  discussion  uponan  argument  upon  the  merits  of 
that  decree ;  but  not  on  a  motion  like  the  present  The  motion  is, 
therefore,  overruled. 
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*JaMB8  CONOLI.T  AVD  OTHERS,  APFELLAVTS,  VS.  RiCHARD  Ta^ 

AND  OTHXBS,  APPBLLSSS. 

When  iherQ  ii  no  change  of  tiw  partiM  to  a  foit,  during  ila  progrqei^  a  joriadiction  i  i 
ing  on  the  coodition  of  the  partiei^  ia  governed  by  that  oofadition  aa  it  waa  at  tti ! 
menoMnent  of  theanit  [666] 

If  an  alien  ahouid  ane  a  dtUen,  and  dioald  omit  to  atata  the  character  of  the  paitiei : 
UU,  though  the  Cooit  conld  not  ezereiae  jnriadicdon  while  the  delect  in  the  bill  raa  i 
yet  it  might,  aa  ia  tmaj  day'a  practioe,  m  conected  at  any  time  before  the  hearii  { 
the  Coort  would  not  heaitate  to  decree  in  the  canae.  [666] 

^Hie  aoit  waa  originaUy  inatituted  by  aliena  and  a  dtiaen  of  the  United  Stataa  aa  coi  i 
anti^againat  the  defondanti^citiaaBa  of  the  United  Statea.  Intheprogreaiofthe< 
and  before  the  final  hearing,  the  name  ef  the  citizen  of  the  United  Statea  who  waa  i 
the  plaintiffiy  waa  atmck  oat,  and  he  waa  made  a  defimdant  by  the  Comt.  *It  wai 
The  anhatantial  paitiea,  iJaintJflfa,  thoae  for  whoae  benefit  the  decree  iaaooght,  are  i 
and  the  Gonit  haa  orii^nal  jnriadietion  between  them  and  all  the  defendants  Bi . 
prevented  the  exerdae  of  thia  juriadictkm.  by  nniting  with  themaelTea  a  p«aon  b  i 
whom  and  one  of  the  defendanta  the  Cooit  could  not  take  juriadiction;  atifte  <  • 
name  aa  a  oonmlainant,  and  the  inyediment  ia  removed  to  tlM  ezereiae  of  that  o ' 
juriadiction  whidi  the  Court  poaweeed  between  the  alien  partiei^  and  all  the  dtu  i 
ftodanta.    Thereianoobjecdon,foQndedi)nooaiBnieDoeorlaw,  tothiaoouiaa.  Jl 

THIS  was  an  appeal  from  the  Circuit  Court  of  the  United  Si 
for  the  district  of  Kentucky,  in  which  Court  the  appellants  ^  i 
complainants,  and  the  appellees  were  defendants. 

In  the  Circuit  Court  of  Kentucky,  on  the  20th  of  February,  1 
Thomas  ConoUy,  James  ConoUy^  Margaret  ConoUy,  Dayia  Dii 
and  Francis  Badley,  aliens  and  subjects  of  the. Sang  of  the  Ui; 
Kingdoms  of  Great  Britain  and  Ireland,  and  Samuel  Mifflin,  a 
zen  of  the  state  rof  Pennsylvania,  filed  their  bill  against  certain 
fendants,  claiming  to  have  an  equitable  title  to  a  large  tract  of  Ii 
in.  right  of  Colonel  John  Conolly,  deceased,  situated  at  the  fall 
Ohio,  in  the  state  of  Kentucky.  The  defendants  in  the  bill  ^ 
Richard  Taylor,  Fortunatus  Cosby,  and  Henry  Clay,  citizens  of] 
tucky,  and  William  Lytle,  described  in  the  subpcBua  as  a  *cif  i-  » 
zen  of  Kentucky,  but  who  was  in  fact  a  citizen  of  the  state  '  '- 
of  Ohio.  The  subpoena  was  served  on  all  the  defendants,  Mr.  I 
having  been  found  by  the  process  in  Kentucky,  i 

The  answer  of  Mr.  Lytle  protests  against  the  lurisdiotion  of 
Circuit  Court,  he  being  a  citizen  of  the  state  of  Onio. 

In  the  further  progress  of  the  suit  before  the  Circuit  Court,  at  1 
term,  1823,  on  motion  on  die  .part  of  the  complainants,  the  nan 
Samuel  Mifflin  was  struck  out  of  the  bill  as  a. plaintiff,  and  he 
made  a  defendant ;  after  which  he  answered  an  amended  bill  ; 
against  him. 

When  therefore  the  case  came  on  to  a  l^earing  in  the  Cii 
Court,  at  May  term,  1626,  the  parties  complainants  were  all  al 
and  subjects  of  the  King  of  Great  Britain  and  Ireland;  two  of 
defendants  .were  citizens  of  the  state  of  Kentucky ;  one  of  them 
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a  citizen  of  the  sti^te  of  Ohio,  and  Samuel  Mifflin  was  a  citizen  of 
the  state  of  Pennsylvania. 

The  cause  was  argued  upon  an  objection  to  the  jurisdiction  of  die 
case  in  the  Circuit  Court  of  Eentuckx»  and  upon  its  merits.  This 
Court  bdng  divided  upon  the  merits^  and  no  opinion  having  been 
expressed  upon  any  other  question  in  the  cause  but  tha^  of  jurisdic- 
tion ;  the  reporter  does  not  consider  himself  permitted  to  state  any 
of  the  facts  of  ^e  case,  or  the  arguments  of  counsel,  other  than  those 
connected  with  that  point 

The  counsel  for  the  plaintiffs  in  -error  were  Mr.  Wirt,  Attorney 
General,  Mr.  Wickcliffe,  and  Mr.  Peters.  For  the  defendants,  Mr. 
Sergeant  and  Mr.  Nicholas. 

In  support  of  the  jurisdiction  of  the  Court,  it  was  argued,  that  it 
was  a  subject  of  frequent  regret  that  the  whx>Le  jurisdiction  proposed 
by  the  Constitution  for  the  Courts  of  the  United  States,  has  not  been 
conferred  by  Congress  on  these  Courts.  The  wise  policy  of  the 
Constitation  has  failed  to  take  effect ;  and  justice  has  often  fallen 
short  and  been  defeated  by  the  mere  defect  of  the  judiciary  system. ' 
*^581  '^^^  Court  will  not  be  disposed,  therefore,.to  narrow  the  *de- 
-l  fecCive  legislation  which  has  taken  place,  by  putting  on  it  a 
too  rigorous  (Construction.    ' 

In  the  present  instance  it  requires  only  a  fair  construction  of  the 
act  of  Congress  to  sustain  the  jurisdiction.  All  the  cases  cited  on 
the  other  side  are  admitted,  but  it  is  conceived  that  they  do  not 
touch  the  question  of  jurisdiction  in  this  case. 

The  eleventh  section  of  the  judiciary  act  of  17S9,  gives  jurisdiction 
to  the  Circuit  Courts  '^of  all  suits  of  a  civil  nature  at  common  law 
or  in  equity,  where  the  matter  in  dispute  exceeds,  exclusive  of  costs, 
the  sum  or  value  of  five  hundred  dollars,  and  the  United  States  are 
plaintiffs  or  petitioners,  or  an  alien  is  a  party,  or  the  suit  is  between 
the  citizen  of  a  state  where  the  suit  is  brought,  and  a  citizen  of 
another  state/^  Thus  the  act  presents  thr^e  distinct  classes  of  cases, 
where  the  Court  takes  jurisdiction  from  the  character  of  the  parties. 
1st,  Where  the  United  States  are  plaintiffs  or  petitioners.'  2d,  Where 
an  alien  is  a  party ;  and,  3d,'  Where  the  action  is  between  a  citizen 
of  the  state  where  the  suit  is  brought,  and  ^  citizen  of  another  state. 

The  counsel  for  the  appellees  suppose  that  this  case  falls  within 
the  third  class,  and  they  have  cited  several  cases  decided  in  the 
Circuit  Courts  to  show  that  where,  the  case  does  fall  under  the  third 
class,  one  of  the  parties  must  be  a  citizen  of  the  state  in  which  the 
suit  is  brought. 

If  it  were  coneeived  that  the  case  did  belong  to  the  third  class,  it 
might  well  be  contended  that  the  objection  came  too  late  from  Mr. 
Lytle;  because  it  is  a  privilege  on  which  the  party  may  insist,  or 
may  waive  at  pleasure ;  ^and  that  after  appearing  and  answering  to 
the  merits,  it  is  too  late  to  make  it.  Gracie  vs.  Palmer,  8  Wheaton, 
699.     The  case  of  the  Abbey,  1  Mason,  360.     3  Mason,  158. 

Lytle  appeared  and  answered  to  the  merits;  and  although  in  his 
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answer  he  suggests  an  objection  to  the  jurisdiction  of  the  Co  : 
does  not  state  the  specific  ground  of  his  objection. 
^  Besides,  according  to  the  chancery  practice,  a  plea  in  aba  i 
to  the  jurisdiction,  and  an  answer  to  the  merits  cannot  stand  to  ; 
but  the  answer  overrules  the  plea. 

*But'the  conclusive  answer  to  the  objection  of  the  want  of 
jurisdiction  is,  that  this  case  does  not  belong  to  the  third  class 
of  cases  put  by  the  judiciary  act,  but  belongs  to  the  second. 

The  third  class  being  of  suits  between  citizen  and  citize 
been  judicially  settled  to  relate  to  cases,  not  where  citizens  w  ! 
nominal  parties  only,  but  where  the  interests  also  are  citize ; 
rests. 

In  Brown  et  al.  vs.  Strode,  5  Ctanch,  303,'this  Court  decide : 
the  Courts  of  the  United  States  have  jurisdiction  of  a  case  b(  i 
citizens  of  the  same  state,  where  the  plaintiffs  are  only  m  i 
parties  for  the  use  of  an  alien.    The  plaintiffs^  in  that,  we ; 
justices  of  the  peace  for  the  county  of  Stafford  in  Virginij  i 
were  all  citizens  jo{  that  state.    The  defendant  Strode  was 
citizen  of  that  state.    The  action  was  on  an  executor's  boi 
one  could  have  sued  on  that  bond  but  the  plaintiffs,  to  whc  i 
bond  had  been  givjen.    They  were,  therefore,  necessary  and 
pensable  parties. 

But  the  interests  involved  in  the  suit  being  the  interest  of  an 
the  suit  being  for  the  use  of  the  alien;  the  nominal  plaintiffs  I 
quoad  hoc,  merely  trustees  for  the  alien,  suing  solely  for  his  b  i 
without  any  interest  in  the  subject  themselves,  the  jurisdictioi 
maintained  on  this  aground  and  on  this  alone. 

So  here,  Mifflin,  one  of  the  nominal  plaintiffs,  had,  and  sti 
no  manner  of  interest  in  the  case.  He  is  a  mere  trustee  und 
will  of  John  ConoUy,  for  the  alien  complainants,  and  the  i 
brought  solely  for  the  use  of  aliens. 

In  principle  the  case  is  identical  with  that  of  Brown  et 
Strode.  Lake  that  it  is  purely  a  suit  for  the  recovery  of  alien  int 
and  like  that  this  suit  is  well  founded,  as  being  in  substance 
by  aliens. 

Again,  Mifflin  was  a  party  solely  for  conformity;  that  is,  a  r 
formal  party.  The  test  of  a  defendant  being  merely  a  formal 
is,  that  no  decree  can  be  rendered  against  him,  that  is,  agaii 
interests  or  affecting  his  intere^.  E  eonverso,  the  test  of  a 
plainant  being  merely  a  formal  party,  is,  that  no  decree  can  b 
dered  *for  him ;  that  is,  no  decree  in  favour  of  his  interests ; 
and  the  joinder  or  non-joinder  of  such  a  party  cannot  affect 
his  interests. 

In  support  of  which  cited  the  following  authorities.  Russ 
Clark,  7  Cranoh,  6P;  Wormley  vs,  Wormley,  8  Wheaton, 
West  vs.  Randall,  2  Mason,  181. 

The  suit,  then,  being  substantially,  and,  according  to  Brow 
others  vs.  Strode,  a  suit  by  aliens,  is  it  any  objection  to  the  ju 
tion  of  the  Court  that  some  of  the  defendants  are  citizens  <it 

41d 


560  SUPREME  COURT* 

[ConoUy  et  aL  w.  Taylor  et  al.] 

tucky,  where  the  suit  is  brought,  and  one  of  them  is  &  citizeii  of 
Ohio  ?  Is  it  necessary,  when  the  plaintifb  are  aliens,  that  the  de^ 
fendants  should  be  citizens  of  the  particular  state  where  the  suit  is 
brought? 

The  judiciary  act  does  not  make  this  necessary.  The  eleFentfa 
section  gives  the  jurisdiction  where  an  alien  is  a  party,  without  a 
word  more;  there  is  no  qualification  of  this  jurisdiction  from  die  re- 
sidence of  the  opposite  parties;  it  is  enough  if  they  be  citizens  of  the 
United  States. 

Will  this  Court  .create  ^  limitation  on  their  jurisdiction  when  the 
law  has  created  none  ? 

Is  it  not  the  object  of  the  law  and  of  the  Constitution,  in  all  cases, 
to  give  the  alien,  where  he  is  a.  party  to  the  suit,  an  impartial  tribu- 
nal in  the  Courts  of  the  nation?  And  ia  not  this  object  as  strongly 
demanded,  where  his  antagonists  are  citizens  of  different  states,  as 
where  they  are  citizens  of  the  same  state  ? 

The  manifest  object  of  the  Constitution  and  law,  is  to  prevent  the 
alien  from  bbing  driven  into  the  state  Courts,  ahd  there  encounter- 
ing the  prejudices  which  were  to  be  slpprehended  in  the  local  Courts; 
but  this  salutary  purpose  will  b.e  totally  defeated,  if  by  the  residence 
of  his  adversaries  in  different  states  you  compel  him  to  go  into  the 
Courts  of  the  state  where  soine  of  them  reside.  Hence  the  law 
founds  the  jurisdiction  in  any  case  where  an  alien  is  a  party. 

If  you  limit  his  right  to  a  case  in  which  all  his  adversaries  reside 
in  the  same  state,  you  defeat,  so  far,  the  salutary  purpose  of  the  con- 
stitution and  the  law. 

Reverse  the  case :  suppose  that  citizens  oif  different  states  have  a 
*56ll  joi^^  <^^i^  ^S^i^s^  an  alien, can  they  not  bring  a  suit  *against 
^  him  in  the  federal  Court?  The  single  criterion  of  jurisdic- 
tion put  by  the  law  has  occurred.  .  ^^  An  alien  is  a  party,  and  it  is 
nowhere  said  that  the  opposite  parties  must  all  belong  to  the  same 
state." 

Will  you  not.  apply  the  same  rule,  where  the  alien  is  the  plaintiff^ 
the  case  being  the  same  ? 

So  far -as  the  Court  appear  to  have  touched  this  question  in  former 
cases,  it  may  be  inferred  that  their  construction  is  that  which  has 
been  indicated. 

When  the  case  is  one  hetween  citizens,  it  is  necessary  to  show 
the  jurisdiction  in  the  bill  or  declaration,  by  averring  that  the  plain- 
tiff is  a  citizen  of  otie  state,  and  the  defendant  of  another.  But 
when  an  alien  is  a  party,  the  jurisdiction  has  been  held  to  be  suffi- 
ciently sho]vn  by  stating  that  fact,  without  averring  that  the  defend- 
ant is  a  citizen  of  the  state  in  which  the  suit  is  brought  Grade 
et  al.  vs.  Palmer  et  al.     8  Wheaton,  699. 

The  eleventh  section  contains  this  further  provision,  '^that  no  civil 
suits  shall  be  brought  before  either  of  the  said  Courts  against  an 
itihabitant  of  the  United  States,  by  any  original  process  in  any 
other  district,  than  that  whereof  he  is  an  inhabitant  or  in  which  he 
shall  be  found  at  the  time  of  suing  the  writ." 
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Does  this  apply  to  suits  brought^ by  aliens,  or  is  it  coni  i 
iuits  brought  by  citizens?    Considered  as^ applying  to  suits  t : 
by  citizens,  it  has  been  judicially  pronounced  to  be  a  very 
venient  restriction  on  the  constitutional  grant  of  jurisdiction. 
vs.  Fenner,  1  Mason,  521.    That  it  should  apply  to  suits  b} 
may  be  well  questioned. 

The  only  substantial  and  real  parties  in  interest  to  this  su  I 
the  aliens.    Mr.  Mifflin  was  made  a  party  complainant  at  th  ! 
mencement  of  the  proceedings,  but  it  was  afterwards  found  I 
order  to  carry  into  effect  the  object  of  the  bill,  and  to  obtai 
him,  what  the  real  parties  had  a  right  to  demand,  it  was  ne<  i 
to  make  him  a  defendant    Thus,  therefore,  in  the  Circuit 
when  the  case  was  heard,  all  the  parties  plaintiffs^  even  non 
were  aliens;  and  the  defendants  were  all  citizens  of  the  I 
States,  and  alleged  to  be  so  on  the  record. 

*For  the  defendants  in  error  it  was  contended  that  the 
Circuit  Court  of  the  Kentucky  district  had  no  jurisdiction. 
The  bill  of  complaint,  whidh  is  the  foundation  and  comment 
of  the  suit  in  equity,  states  Samuel  F.  Mifflin,  one  of  the  compla  i 
to  be  a  citis^en  of  Pennsylvania,  and  William  Lytle,  one  of  1 1 
fendants,  to  be  a  citizen  of  Ohio.    William  Lytle  ]rieaded 
jurisdiction,  and  thus  saved  his  right  to  object,  even  if  he  h  i 
power  to  waive  it,  which  he  had  not    Consent  cannot  give 
diction.'   The  objection  is  not  founded  upon- the  provision, 
citizen  shall  not  be  sued  in  the  Courts  of  the  United  States,  i 
in  the  state  where  he  resides,  or  is  found  at  the  time  of  sei^vi 
process^    That  is  a  privilege  which  he  may  waive  by  appet 
It  rests  upon  that  part  of  the  act  of  Congress  (Act  of  178d,  s 
which  expressly  limits  the  jurisdiction  (and  so  far  as  it  rest 
the  character  of  the  parties)  to  suits  between  citizens  of  di 
states,  one  of  them  being  <^a  citizen  of  the  state  where  the 
brought"    There  is  no  doubt  that  the  jurisdiction,  under  th 
stitution,  might  have  been  more  extensive.    The  terms  of  th 
stitution  only  require  that  the  parties  should  be  citizens  of  di 
states.    But  the  uniform  construction  of  this  grant  of  pow 
been,  that  it  is  to  be  Exercised  by  the  judiciary  only,  to  the 
which  Congress  may  authorize. 

It  is  perfectly  clear,  upon  this  statement,  that  the  Circuil 
had  no  jurisdiction  between  Mifflin  and  Lytle.  Section  11 
act  of  the  e4th  pf  September,  1789.  The  Court  is  bound  to 
the  question  of  jurisdiction,  whenever  it  may  occur,  and  h< 
proposed.  2  Dall.  368.  The  plaintiff  may  assign  as  err 
want  of  jurisdiction,  though  the  tribunal  of  the  United  State 
resorted  to  by  himself.    The  Court  must  see  that  it  has  jurisi 

The  jurisdiction  must  appear  on  the  record  affurmatively. 
thing  must  be  alleged  that  is  necessary  to  give  jurisdiction. 
382.    4  Dall.  8.     1  Cranch,  343.     2  Cranch,  186.     5  Crane 
6  Wheat  450. 
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This  would  be  clear^  if  Mifflin  and  Lytle  were  the  sole  parties. 
Does  their  joinder  with  others  make  any  difference?     The  an 
mcftQi  s^®'  ^^3  '^"$  since  been  given.    The  plaintiffs  and  ^defend- 
'.  -I  ants  must  all  be  competent  to  sue  and  be  sued.  Strawbridge 

t^^.  GurtiSy  3  Cranchy  267.    Hope  Insurance  Company  vs,  Boardmao. 
5  Cranchy  57.  Bank  of  the  United  States  vs.  Deveraux^  5Craiichy  61. 

If  the  plaintiffs  be  not  all  competent,  it  is  immaterial  whether} 
the  joinder  is  from  necessity  or  voluntary*'    Corporation  of  New 
Orleans  t^ff.  Winter,  1  Wheat  91. 94.    Waid  vs,  Arredondo,  1  Paine, 
410.    The  rule  is  the  same  as  to  defendants. 

Some  exceptions  have  been  made,  out  of  the  generality  of  the 
proposition;  but  none  that  in  its  terms  or  spirit  can  comprehend  the 
present  case.  In  Cameron  v^.  M'Roberts,  3  Wheat  591,  it  was  de- 
cided, that  if  a^distinct  interest  vested,  in  one  of  the  parties  defend- 
ant, he  being  the  one  within  the  jurisdiction,  so  that  substantial 
justice  could  be  done,  so  far  as  he  was  concerned,  without  affecting 
the  other  defendants,  the  jurisdiction  of  the  Court  might  be  exer- 
cised as  to  him  alone.  That  is,  to  apply  it  to  the  present  case,  if 
Lytle  were  within  the  jurisdiction,  the  case  might  proceed  against 
him  alone;  for  here  Lytle  was  the  sole  party  in  interest  It  so  ap- 
pears by  the  bill  of  complaint,  the  title  having  come  to  be  entirely 
vested  in  him.  But  he  who  was  thus  the  only  material  party,  was 
the  very  party  who  was  out^of  the  jurudiction,  and  not  amenable 
to  the  Court 

So,  it  is  very  tnie,  that  the  joinder  of  a  mere  formal  party  de- 
fendant, does  not  take  away  the  jurisdiction*  Wormly  vs.  Worm 
ley,  8  Wheat  421.  451.  The  criterion  in  such  cases  is  whether  a 
decree  is  sought  against  him..  Ward  vs.  Arredondo,  1  Paine,  4ia 
If  he  be  a  material  party,  he  must  be  brought  in,  even  though  the 
jurisdiction  would  thereby  be  ousted*  Harrison  vs.  Row9.n,  Circiiit 
C/ourt,  New  Jersey  District  Btit  L3rtle  was  not  a  mere  formal 
party,  he  was  an  indispensable  party,  without  whom  no  decree 
could  be  made 

So,  if  improper  persons  be  made  parties  by  mistake,  who  are  not 
subject  to  the  jurisdiction.  Carneal  vs.  Banks,  10  Wheat  187, 188. 
But  here  there  was  no  such  mistake  in  joining  improper  personsL 

There  is  no  case^  therefore,  where  the  decision  has  been  contrary 
*5fi41  ^^  ^bat  is  now  contended  for.  The  opinion  that  *in  a  sail 
^  at  common  law  in  Pennsylvania,  where  non  est  inventus  is 
returned  as  to  one  who  is  not  subject  to  the  jurisdiction,  (2  Wash. 
C.  C.  Rep.  505.  1  Peters's  Rep.  431^  note,)  the  proceedings  may  go 
on  against  others ;  has  no  application. 

It  is  true,  that  in  this  case,  the  Court  in  1821  (three  years  after 
suit  brought)  permitted  the  complainants  to  amend  their  bill,  by 
striking  out  Mr.  Mifflin  as  complainant,  and  making  him  a  defend- 
ant But  this  was  itself  an  exercise  of  judicial  authority,  which 
could  not  rightfully  take  place,  but  in  a  case  over  which  the  Court 
had  previously  a  power.  The  Court  could  not  make  the  aqieud- 
ment,  unless  it  first  had  jurisdiction.  The  time  of  suit  brought,  is 
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the  period  to  whieh  the  questioa  of  jurisdiction  applies. 
V9  Torrance,  9  Wheat.  537.    It  cannot  afterwards  be  eithei 
or  dive^edb 

* 

•  Mr.  Chief  Justice  Mahsh all  delivered  the  opinion  of  the  I 

As  an  objection  was  mad^  to  the  jurisdiction  of  the  Court 
case,  it  may  be  proper,  ii^  order  to  prevent  a  possible  misundc  i 
ing  of  the  principle  on  which  jurisdiction  is  sustained,  br:  i 
state  it. 

The  bill  is  filed  in  the  Court  of  the  United  States,  sitting  i 
tucky,  by  aliens  and  by  a  citizen  of  Pennsylvania.    The  deft  i 
are  citizens  of  Kentucky,  except  one  who  is  a  citizen  of  0 1 
whom  process  was  served  in  Ohio.    The  jurisdiction  of  th( 
cannot  be  questioned,  so  far  as  respectis  the  alien  plaintifis.    . 
tween  the  citizens  of  Pennsylvania  and  of  Ohio,  neither  el 
being  a  citizen  of  the  state  in  which  the  suit  was  brought,  th<  i 
could  exercise  no  jurisdiction.    Had  the  cause  come  on  for ;  i 
ing  in  this  state  of  parties,  a  decree  could  not  have  been  mai  I 
for  the  want  of  jurisdiction.    The  name  of  the  citizen  p; 
however,  was  struck  out  of  the  bill  before  the  cause  was  1 1 
before  the  Court ;  and  the  question  is,  whether  the  original 
was  cured  by  this  circumstance ;  whether  the  Court,  havipj 
diction  over  all  the  parties  then  in  the  cause,  could  make  a  d : 
The  counsel  for  the  defendants  maintain  the  negative  of  *this 
question.    They  contend  that  jurisdiction  depends  -  on  the 
state  of  the  parties  at  the  commencement  of  the  suit;  and  t 
subsequent  change  can  give  or  take  it  away.    They  say  thai 
alien  becomes  a  citizen  pending  the  suit,  the  jurisdiction  whi<i 
once  veated  is  not  divested  by  this  circumstance.    So,  if  a  i 
sue  a  citizen  of  the  same  state,  he  cannot  give  jurisdiction 
moving  himself,  and  becoming  a  citizen  of  a  different  state. 

This  is  true,  but  the  Court  does  not  understand  the  principl< 
applicable  to  the  case  at  bar.  Where  there  is  no  change  of  p 
jurisdiction  depending  on  the  condition  of  the  party  is  goven 
that  condition,  as  it  was  at  the  conunencement  of  the  suit. 
Court  in  the  first  case  had  complete  original  jurisdiQtion ;  in  tl 
it  had  no  jurisdiction  either  in  form  or  substance.  But  if  ai 
should  sue  a  citizen,  and  should  omit  to  state  the  character 
parties  in  the  bill:  though  the  Court  could  not  exercise  its  ju 
tion  while  this  defect  in  the  bill  renlained ;  yet-  it  might,  as  is 
day's  practice,  be  corrected  at  any  time  before  the  hearing,  a 
Court  would  not  hesitate  to  decree  in  the  cause^ 

So  in  this  case.  The  substantial  parties  plaintiff,  those  for 
benefit  the  decree  is  sought,  are  aliens;  and  the  Court  has  o 
jurisdiction  between  them  and  all  the  defendants.  But  the 
vented  the  exercise  of  this  jurisdiction,  by  uniting  with  then 
a  person  between  whom  and  one  of  the  defendants  the  Cou 
not  take  jurisdiction.  Strike  out  his  name  as  a  complainai 
the  impediment  is  removed  to  the  exercise  of  that  original  ju 
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tion  which  the  Court  possessed,  between  the  alien  phintifft  and  alt 
the  citizen  defendants.  We  can  perceive  no  objection,  founded  in 
convenience  or  in  law,  to  this  course. 

Upon  examining  the  record,  the  judges  are  divided  in  opinion  on 
the  question,  whether  the  defendants,  who  are  purchasers,  have 
taken  the  lands  charged  with  the  equity  which  was  attached  to  it, 
while  in  possession  of  Campbell  and  his  heirs ;  or  are  to  be  consi- 
dered as  purchasers  without  notice.  It  would  be  useless  to  state 
the  arguments  and  facts  in  support  of  each  opinion.  The  decree  is 
affirmed,  by  a  divided  Court 
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*Chable8  a.  Beattt  and  John  T.  Ritchie^  Appellj  ! 
Daniel  KtETZ  and  others,  Tkustees  of  the  Gebman  1 1 
AN  Church  of  Geoboetown,  Appellees. 

a  lot  of  ^rmud  had,  in  tiw  origfaial  plan  of  an  addition  to  G^ 
Lothieran  chufch,"  and  hf  tho  German  Liitfaanna  of  the  place  had  been  iiae( 
of  borial  from  the  dedication,  and  who  had  erected  a  achoolbooae  on  it,  but  i 
exerciatng  acts  of  protection  and  ownenhip  over  it  at  some  periods,  by  com  i 
pointed  by  the  Qcnnan  Lutherans ;  the  original  owner  acquiescing  in  the  si : 
may  be  considered  as  a  dedication  of  the  lot  to  pabUc  and  pioua  uses :  and,  al 
German  Lntherana  were  not  incorporated,  nor  were  ihae  any  persons  who  i 
could  hold  the  property,  the  appropriation  was  also  Tslid  under  the  bill  of  rigfa  i 

'   land.    The  bill  of  rights,  to  this  extent  at  least,  recognises' the  doctrines  of  Um 
Efizabethibr  charitable  uses ;  under  which  it  is  well  known,  that  such  uses  w( 
held,  although  then  was  no  specific  grantee  or  trustee.    This  might  at  all  : 
been  euAcoed  as  a  charitable  and  pious  use,  through  the  intervention  of  the  g 
as  paKUfpatiia,  by  ita  Attorney  (j«neral  or  other*  law  officer.    It  was  originally  <  i 
ibr  a  religiotts  purpose,    tt  has  become  a  depository  of  the  dnd ;  and  it  cann : 
lenunedby  thelidnofthedonor.  [564] 

If  the  complainants  in  the  Circuit  Court  were  proved  to  be  the  regufari^  appo 
mittee  of  a  vohmtaiy  aociely  of  Lutherans  in  actual  poesessbn  of  the  premise  \ 
ing  by  their  directiou  to  prevent  a  disturbance  of  that  poasesoon ;  under  the  die  i 
of  this  case^  dieie  does  not  appear  to  be  a  serious  ejection  to  their  right  to  : 
suit  for  a  perpetual  injunction  against  the  hein  of  the  donor,  who  soi^t  to 
property„and  to  distnib  theb.  possession.  [584] 

Tne  onl^  difficulty  which  presents  itself,  upon  the  question,  whether  the  bbmp 
the  Circuit  Court  have  shown,  in  tfaemselvee,  sufficient  authority  to  maintain 
is,  that  it  is  not  evidenced  by  any  formal  vote  or  writing.    If  it  were  necessar ; 
the  eaae  on  this  point,  undEer  aU  die  drcumstances,  it  mi^t  be  foiriy  presumed. 
is  not  necessary ;  beoiuse  this  is  one  of  those  cases  in  which  certain  perrons  U I 
a  voluntary  society,  and  having  a  common  interest,  may  sue  in  behalf  of  them  ^ 
others,  having  the  like  interesti,  as  part  of  the  same  society,  for  purposes  comi 
andbenflicialtoalL  [585] 

APPEAL  from  the  Circuit  Court  of  the  county  of  Washi 
The  appellees  filed  their  bill  in  the  Circuit  Court  against 
A.  Beatty  and  John  T.  Ritchie^  which  states,  in  substaricey  i 
late  Colonel  Charles  Beatty  and  George  Frazier  Hawkim 
year  1769,  laid  out  on  lands  belonging  *to  them,  and  adjoin- 
ing  th0  town  of  Georgetown,  a  certain  town  known  by  the 
name  of  <' Beatty  and  Hawkins's  addition  to  Georgetown;'' 
whereof  were  laid  down  and  distinguished  on  a  plot,  and  d 
of  by  lottery.  That  Beatty,  in  laying  out  the  said  addition 
guished  and  set  apart  a  certain  lot  or  portion  of  ^und  in  l 
addition,  for  the  sole  use  and  benefit  of  the  German  Li 
church;  declaring  the  same  to  be  their  absolute  ri^ht  and  pi 
to  be  held  by  them  for  reUgious  purposes,  and  the  use  of  si 
gregation,  and  caused  the  same  to  be  so  entered  and  desigi 
the  plot  of  said  addition,  as  now  appears  by  the  plot  and  pa 
record  in  the  clerk's  office  for  Washington,  to  which  they  \h 
to  refer :  which  plot  and  papers  were  recorded  under  auth 
the  act  of  Maryland,  1796,  ch.  54 ;  which  lot  is  described  in 
plot  of  said  addition,  as  the  German  Lutheran  church  lot,  i 
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in  the  general  plot  of  the  town  of  Georgetown  and  its  additions,  de- 
posited in  the  office  of  the  clerk  of  the  corporation  of  Georgetown. 
That  soon  after  the  lots  in  the  said  addition  were  laid  off  and  dis- 
posed of  as  aforesaid,  the  said  lot  w^s  taken  possession  of  by  the 
said  German  Lutherans,  and  was  enclosed,  and  a  church  erected 
thereon ;  and  hath  been  kept  and  held  by  them  ever  since,  during  a 
peiriod,  as  they  believe,  of  upwards  of  fifty  years,  and  hath  been 
used  by  them  as  a  burying  ground  for  the  members  of  the  said 
church,  with  the  avowed  intention  of  building  thereon  another 
church  or  p)ace  of  worship,  the  building  first  .erected  being  decayed, 
whenever  their  funds  would  enable  them  to  do  so.  That  during  all 
this  period,  neither  their  possession  nor  tide  hath  ever  been  ques- 
tioned, and  the  lot  has  been  exempted  from  taxation  at  their  request, 
by  the  corporation  of  Georgetown,  as  being  church  property.  That 
Charles  Beatty.  died  about  sixteen  years  ago,  and  withoat  having 
made  any  conveyance  of  the  said  lot,  and  that  Charles  A.  Beatty  is 
his  heir  at  law.  They  therefore  pray  that  he  may  be  made  defend- 
ant, and  be  compelled  to  convey  the  title  to  the  complainants,  in 
trust  for  the  German  Lutheran  church. 

They  further  state  that  the  defendant,  John  T.  Ritchie,  without 
•'ifiSl  ^^X  P^®^®^^®  ^f  ^^^^^9  disputes  the  title  of.  complainants  *and 
-I  their  right  of  possession,  and  has  undertaken  to  enter  an  part 
of  the  lot,  and  to  remove  tombstones,  8icr,  and  they  fear  that  he 
means  to  dispossess  them:  wherefore  they  pray  subpoena, &c, and 
that  they  may  be  quieted  in  their  possession  of  said  lot,  and.that  the 
defendant,  Ritchie,  may  be  enjoined  from  disturbing  their  posses- 
sion ;  and  for  general  relief 

The  aoswer  of  the  defendants  in  the  Court  below,  admits  that 
Charles  Beatty,  deceased,  did  designate  a  lot  in  his  addition  to 
Georgetown,  by  inscribing  on  the  plot  thereof  these  words,  "for  the 
Lutheran  church  ;*'  that  they  always  understood  and  believed  that 
be  meant  by  .that  inscription  to  manifest  an  intention  to  appropriate 
that  lot  .to  the  use  of  the  Lutherans,  provided  they  would  build  oa 
it,  within  a  reasonable  time,  a  house  of  public  worship,  which  would 
conduce  to  diffuse  piety,  to  enhance  the  value  of  his  property,  and 
to  adorn  his  addition  to  Georgetown.  But  they  deny  that  this  in- 
scription was  ever  meant,  or  could  be  interpreted  to  be  a  contract 
Tf  ith  the  Lutheran  church,  to  convey  to  that  body  the  property  in 
question.  That  the  writing  itself  could  not  operate  as  a  conveyance, 
and  there  wa3  no  consideration  to  sustain  it  as  a  contract  They 
deny  that  Chairles  Beatty  ever  declared  the  lot  in  question  to  be  the 
absolute  fright  and  property  of  the  Lutherans  j  or  did,  in  any  fo^^ 
ner,  by  means  thereof,  hold  ouf  inducements  to  them  or  the  puhuc 
to  purchase  tickets^  in  the'pretended  lottery  mentioned  in  the  bill,  or 
to  purchase  and  improve  lots  in  that  part  of  the  town.  They  ^^^ 
that  no  church  had  ever  been  built  on  it,  and  that  its  occupatigo  pT 
graves  and  a  schoolhouse,  was  a  use  of  it  by  no  means  benefice 
to  defendants,  or  him  under  whom  they  claimed.  . 

The  answer  denies  the  possession  averred  in  thfe  bill ;  and  also 
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that  there  ever  was  an  organized  congregation  of  German  L 
in  Georgetown. 

It  avers  also,  that  the  lot  in  question  has  remained  unenc 
at  least  threerfourths  of  the  time  since  it  became  a  part  of 
town;  and  that  the  enclosures  which  occasionally  surroi 
were  not  erected  by  the  complainants  nor  those  whom  they 
to  represent.    The  ^respondents  admit  that  the  lot  was  use 
as  a  burying  ground ;  but  aver  that  it  was  thus  used  b 
Beatty's  permission,  and  not  exclusively  by  the  Lutherans 
public  generally.    But  they  further  say,  ihat  if  the  Luthei 
enjoyed  the  possessioil  alleged  in  the  complainant's  bill,  tht 
and  should  have  enforced  the  rights  thereby  acquired  at  1 
ought  not  to  have  come  into  equity  for  a  reme%.    Finally, 
ing  that  they  had  resumed  possession  of  the  property,  they  ( 
authority  of  the  complainants  to  act  in  behalf  of  the  pretem 
man  Lutheran  church,  and  pray  the  same  benefit  of  these 
as  if  they  had  been  urged  by  plea  to  the  bill. 
. '  The  plaintiffs  amended  their  bill,  by  stating,  the  German  I 
church,  mentioned  in  their  bill,  was  composed  of  the  men 
the  German  Lutheran  church  in  Georgetown,  duly  orgai 
such ;  <<^that  the  lot  was  set  apart  by  C;  Beatty,"  from  an 
that  "part  of  the  said  land,  composing  said  addition,"  of  w 
the  said.Beatty,  was  seised.  "  He,said  Beatty,by  the  said  desi 
declaration, and  setting  apart,holding  out  to  the  public, and  to 
man  Lutherans  particularly,  inducements  as  well  to  purchase 
in  a  lottery,  by  which  the  said  lots  were  disposed  of,  as  to  pure! 
improve  that  part  of  the  town  in  other  ways.    And  thereby  i 
to  transfer  to  the  said  German  Lutherans,  as  soon  as  they  sh 
ganize  themselves  into  a  congregatidn  or  church,  all  his  righi 
lot  in  fee,  to  be  us^  for  the  religious  purpose  of  such  congi 
or  church,  and  thereby  declaring,  that  intention.    That  t 
ganized  themselves  into  a  congregation  or  church,  and  ei 
church  or  house  of  worship  on  the  said  lot.''    That  die  co 
ants,  and  the  congregation  for  whom  they  act,  ha^e  called  i 
A^  Beatty,  and  required  a  conveyance  according  to  the  piron 
,  declared  intent  olT  the  said  Chajles  Beatty,  deceased :  ttu 
organizing  the  church  or  congregation  aforesaid,  certain 
called  a  committee,  were  app6int^d  to  take  charge  of  the  c^ 
of  the  church;  which  appointments  wer^,  from-ume  to  timi 
and  renewed;  and  that  complainants  were  appointed  in' 18 
^  have  continued  to  hold  such  appointments  ever  since. 

^o  those  amendments  the  defendants  answered,  and  de- 
nied all  the  allegations  in  the  amended  bilL 

It  was  in  evidence,  that  soon  after  this  *lot  was  thus  set  a 
the  Lutherans,  it  was,  with  Colonel  Beatty's  permission,  tafc 
session  of  by  certain  persons  of  that  sect  in  Georgetown,  m 
a  loghouse  erected  on  it,  which  was  called  a  church,  and  i 
such  frequently,  and  also  as  a  schoolhouse  by  the  German  Lui 
That  in  the  year  1796,  a  German  minister  came  from  Phila 
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and  was  employed  by  .them,  and  preached  in  this  house  for  tbiee 
months,  being  employed  and  paid  by  the  German  Lutherans  of 
Creorgetown;  and  about  the  year  1799^  the  congregation  of  German 
Lutherans,  of  which  Travers,  the  witness  in  this  cause,  was  one, 
employed  a  German  minister,  who  ofSiciated  in  said  house  for  about 
nine  months.  Though  divine  service  was  frequently  administend 
in  that  building,  there  was,  at  no  other  periods  than  those.just  men- 
tioned, a  stationed  preacher  who  ministered  to  a  congregation  in 
regular  attendance  there,  except  a  Mr.  Brooke,  who  was  an  Epis- 
copal clergyman,  and  who.  Dr.  Balch  testifies,  had  possession  of  that 
building  as  a  church  in  1779.  In  the  same,  or  the  following  year, 
a  steeple  was  erected  on  the  said  house,  in  which  a  bell  wa9  hong, 
at  the  expense  and  by  the  direction  of  the  German  Lutherans  of 
Georgetown.  This  buildings  some  years  afterwards  went  to  decay, 
and  no  church  has  been  since  rebuilt  on  the  lot ;.  though  efforts  haTc 
been  since  made  for  that  purpose,  and  as  late  as  1823  a  considerable 
subscription  was  raised,  but  not  sufficient  fpr  the  object 

During  the  whole  period  from  1769  to  the  bringing  of  this  suit, 
the  lot  in  question  was  generally  under  enclosures,  put  up  at  the 
expetise  of  the  Lutherans  of  Greorgetown,  and  under  the  care  and 
Qustody  of  a  committee  appointed  by  them.  It  has  been  continuallj 
so  enclosed  for  more  than  twenty  years,  before  the  entry  and  claim 
set  up  by  the  defendants  in  this  suit  The  said  lot  has  been  also 
'  used  by  the  Germans  as  a  burying  ground  from  the  year  1679  till  a 
short  time  before  the  bringing  this  suit^  and  has  >  been  called  and 
known  as  the  Dutch  burying  ground,  and  one  of  the  witnesses, 
Styles,  acted  as  sexton,  under  the  orders  of  the  committee  of  the 
*5711  ^^^^^^g^^^o^'  I^  ^^^^  ^^^  appear  that  the  German  Luther- 
.  -I  ans  in  Georgetown,  ever  were  incorporated  by  law  as  a  re- 
ligious society. 

It  also  appeared  from  the  evidence,  that  from  the  year  1769,  till 
within  a  month  or  two  before  the  bringing  this  suit,  no  claim  to  the 
possession  or  property  in  the  lot  now  in  dispute,  was  ever  set  up  by 
Colonel  Charles  Beatty,  or  by  either  of  the  defendants ;  but  on  the 
contrary.  Colonel  Charles  Beatty,  up  to  the  time  of  his  death,  al- 
ways declared  it  to  be  the  property  of  the  German  Lutherans  of 
Georgetown;  hi^  administrator,  Abner  Ritchie,  who,  it  is  stated, sold 
all  his  lots  in  said  addition  left  by  him  at  his  death,  never  claimed 
or  offered  to  sell  the  lot  in  question,  as  part  of  his  property;  that 
his  son  and  heir  the  defeadant,  Charles  A.  Beatty,  has  repeated  the 
same  declarations  to  a  witness,  (Mountz,)  a  few  years  before  this 
suit — ^he  expressed  ^*  his  surprise,  that  the  Germans  had  been  so  in- 
different about  getting  their  title  to  this  property,  as  he  was  alway3 
ready  and  willing  to  give  them  a  deed  for  it/' 

A  witness,  Mr.  Rhseffer,  testified  that  in,  1823,  the  defendant 
Beatty,  in  his  presence,  declared,"  that  the  lot  aforesaid  was  the 
property  of  the  Lutherans,  and  that  he  was  very  anxious  to  make 
them  a  deed."  He  also  confirmed  the  evidence  of  the  other  «^it- 
nesses. 
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It  also  appeared  from  the  evidence,  .that  since  the  year 
said  lot  has  never  been  assessed  for  taxes  to  Colonel  Bea  i 
heirs,  nor  have  any  taxes  ever  been  paid  by  them.  Th  i 
always  been  recognised  by  the  corporation  of  GeorgetoT 
their  charter  in  1789,. as  the  church  property  of  the  Lil 
and  as  such  has  been  exempted  from  taxation  with  othe ; 
property  in  the  town. 

It  was  in  evidence,  that  the  Lutherans  of  Georgetowi 
had  a  church  committee  to  act  for  them,  and  tp  take  chi , 
custody  of  the  lot  in  question ;  and  the  appellees  constiti 
committee  from  1816,  till  the  bringing  this  suit,  and  to  the 
time.  In  virtue  of  that  appointment,  when  Ritchie  entere 
premises,  and  thjrew  down  the  fence  and  tombstones,  they 
bill  for  a  conveyance  *in  fee  of  the  l6t^  to  complainants  i . 
trustees  for  said  church;  to  be  quieted  in  the  possessioi 
thereof;  and  for  an  injunction  to  restrain  the  appellants  i  i 
turbing  their  possession,  or  trespassing  on  said  lot. 

The  Circuit  Coutt  decreed  a  perpetual  injunction  agains  t 
fendants,  the  appellants;  who,  by  their  appeal,  brought  I 
before  this  Court. 

IChe  cause  was  argued  for  the  appellants^  by  Mr.  C.  C.  I . 
for  the  appellees,  by  Messrs.  Key  and  Dunlop.  . 

For  the  appellants  it  was  claimed  that '  the  decree  of  i ; 
below  should  be  reversed,  and  the  bill  dismissed. 

1.  Because  neither  C.  Beatty  nor  his  son  ever  did  any  ac 
divested  either  of  them  of  the  right  of  property  s^d  posse 
the  lot  in  question. 

2.  Because  neither  of  them  ever  entered  into  any  conti: 
least  of  all  such  a  one  as  a  Court  of  equity  will  enforce)  witli 
pellees,  or  those  whom  they  pretend  to,  represent,  to  convey 
or  their  pretended  cestui  que  trusts  the  lot  in  question.. 

3.  Because  the  appellees,  or  those  whom  they  pretend  ti 
sent,  have  never  had  such  an  adverse  possession  of  the  lot 
them  a  title  to  it 

4.  Because,. if  they  had,  it  was  such  a  title  as  they  mi 
should  have  enforqed  at  law  and  not  in  equity. 

5.  Because  the  appellees  have  failed  to .  sbovr  any  auti 
themselves  to  prosecute  this  suit. 

Mr.  Lee  contended  that  the  only  act  done  by  C.  Beatt] 
heirs,  which  can  be  pretended  to  have  divested  them  of  th4 
the  lot  in  question,-  is  the  inscription  by  C.  Beatty  on  the  pli 
lot,  of  the  words  <<  for  the  Lutheran  church.^'    No  possib 

Eretation  of  these  can  make,  them  act  as  a  conveyance ; 
ill  itself,  which  attempts  to  interpret  them  ipto  a  contr 
which  seeks  to  have  that  contract  specifically  performed,  ne< 
admits  the  title  of  the  lot  to  be  still  remaining  in  the  appelli 
Dismissing  then  this  point,  as  scarcely  made  in  the  cas< 

421 


573  SUPREME  COURT. 

be  most  perspicuously  treated  by  considering  the  bill  in  reference 
•57^1  *^  ^^  different  prayers,  which  -ar?  for  specific  ^performance, 
-'  and  to  be  quieted  in  possession.  This  leads  directly  to  the 
point  that  the  bill  shows  no  contract  of  which  equity  will  decree 
performance.  The  words  relied  on  as  creating  a  contract  are  the 
aforesaid  inscription,  <<  for  the  Lutheran  church."  But  of  the  three 
requisites  of  a  contract,  two  are  wanting  here,  riz.  parties  and  a 
price;  and,  interpret  them  as  you  will,  no  mutuality  can  be  pie- 
tended.  This  of  itself  is  sufficient  to  prevent  the  assistance  of  a 
Court  of  equity.  Howel  vs,  George,  1  Mad.  12.  Moreover,  the 
contract  alleged  concerns  lands,  and  must  therefore,  by  the  statute 
of  frauds,  be  in  writing.  But  there  is  no  consideration  mentioned 
in  the  contract  as  set  out ;  and  this  has  been  too  often  decided  to  be 
an  essential  part  of  a  contract,  and  therefore  to  be  embraced  in  the 
written  instrument,  to  need  illustration  from  cited  authoritiea 
True,  the  plot  of  Beatty  &  Hawkins's  addition  to  Greorgetown, 
with  the  said  uiscription  thereon,  was  recorded,  as  alleged  iir  the 
bill,  by  the  act  of  1796,  ch.  54;  but  the  Court  will  perceive  by  in- 
specting that  act,  that  it  does  not  affect  this  discussion. 

The  appellees  will  doubtless  insist  on  a  part  performance  of  the 
pretended  contract,  to  relieve  themselves  from  operation  of  the  sta- 
tute of  frauds.  This  is  a  matter  of  fact,  which  the  Court  must  de- 
cide on  from  the  evidence.  They  will  at  least  remember,  that  if  the 
appellees  rely  on  their  pretended  erection  of  a  pretended  church,  as 
an  execution  on  their  part  of  the  pretended  contract,  thfsy  admit  that 
they  were  bound  by  that  contract  to  erect  a  church ;  while  it  will 
be  impossible  to  regard  a  log  schoolhouse,  afterwards  converted 
into  a  dwelltnghouse,  and  now  destroyed,  whoever  may  have  called 
it  a  church  and  have  preached  in  it,  as  such  a  building  to  be  ap- 
plied to  such  a  purpose  as  is  called  for  by  a  contract  to  bnild  a 
church.  And  it  may  also  be  observed  upon  this  part  of  the  case, 
that  this  prayer  of  the  bill  was  refused  by  the  Court  below,  and  no 
appeal  was  taken  from  that  decision. 

As  to  the  second  prayer  of  the  bill,  he  argued  that  it  might  be 
viewed  under  two  aspects.  1.  As  regarding  the  complainants  be- 
low, dispossessed  by  the  defendants,  and  seeking  to  be  repossessed 
*5741  ^"^  quieted ;  and,  2.  As  regarding  the  *coraplainants  in  pos- 
^  session,  and  seeking  protection  against  the  defendants  as  in- 
truders or  trespassers.  Either  view,  of  the  case  is  equally  fatal  to 
the  bill ;  and  for  the  same  reason,  because  the  proper  remedy  is  &t 
law.  For,  regarded  under  the  first  aspect,  the  bill  is  what  is  ^^ 
proachfully  termed  an  ejectment  bill,  and  clearly  condemned. 
Cooper's  Plead.  125.  Locker  vs.  Rolle,  3  Ves.  Jun.  4;  and  Ryves 
vs.  Ky ves,  3  Ves.  Jun.  343.  And  regarded  under  the  second  aspect, 
no  precedent  can  be  found  to  authorize  it.  The  only  species  of  bills 
which  can  be  mistaken,  as  affording  such  a  precedent,  are  bills  of 
peace,  and  bills  founded  on  the  solet.  But  the  least  reflection  will 
show,  that  this  is  not  a  case  for  a  bill  of  peace ;  which  is  "  made  u* 
of  where  a  person  has  a  right  which  may  be  controverted  by  va- 
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ious  persons  at  different  times,  and  by  different  action : 
*<  where  there  haye  been  repeated  attempts  to  litigate  thesan  i 
U6n  by  ejectment,  and  repeated  and  satisfactory  trials."     1  A 
166.    In  shorty  bills  of  peace  lie  to  prevent  multiplicity  of  ;  i 
and  this  is  not  pretended  to  be  brought  for  that  purpose. 

Bills  founded  on  the  solet  are  used  <^  where  a  man  is  entit  1 
rent  out  of  lands,  as  chief  rents  Or  quit  rents,  and  from  le : 
time  the  remedy  at  law  is  lost,  or  become  very  difficult ;"  re 
In  such  case,  been  given  in  equity,  on  the  sole  ground  of  1< 
undisputed  payment  of  the  rent.     1  Mad.  Ch.  29.    But  the 
lees  in  this  case,  or  those  whom  they  pretend  to  represent,  ne  i 
such  an  adverse  possession  of  the  lot  in  question  as  gave 
'  title* to  it;  and  if  they  had,  the  argument  supposes  them  in 
sion,  and  they  can  maintain  all  their  rights  at  law  without 
of  the  Court  of  equity. 

He  also  contended^  that  whatever  rights  any  society  of-  i  i 
Lutherans  might  have  to  the  lot,  the  appellees  had  shown 
thority  in  them  to  prosecute  their  claim  to  those  rights ;  and 
bill  they  had  filed,  regarded  in  its  true  ifght,  is  a  bill  to.cstii 
legal  title  and  to  obtain  a  perpetual  injunction.  That  such  : 
*inadmissible,  is  clearly  established  by  Wilby  vs.  The  Duke 
of  Rutland,  2  Brown's  P.  C.  41. 

Mr.  Lee,  in  reply  to  the  argument  of  the  counsel  for  the 
lees,  said,  the  true  sources  of  the  success  of  the  appellees 
Court  below  were  in  the  clamour  about  the  pollution  of  the  i 
of  the  dead,  in  the  declamation  about  violating  the  sanctuar* 
tomb;  which  triumphed  before  the  inferior  tribunal;  and 
now  places  the'appellants,  literally,  in  the  situation  which  m 
figuratively  ascribed  to  Sextius — • 

■ 

Jtm  te  pramet  noz,  fiibnlaqiie  manM 

£t  domuB  ezilis  Plutonia. — ^Hor.  ^ 

And  after  all,  the  only  thing  done  was  by  one  of  the  appi 
who  threw  down  a  part  of  the  enclosure  of  the  lot  in  dispui 
it  was  that  part  which  separated  it  from  his  own  garden.  It! 
is  complained  of  as  such  a  nuisance,  as  that  the  chancellor  w 
vent  it  by  injunction !  But  while  this  is  complained  of  as 
sance,  why  is  not  that  considered  to  which  the  appellants  a; 
jected  ?  It  may  well  be  that  one  will  consent  to  have  a  gra 
in  his  vicinity,  if  it  be  hallowed  by  a  church.  The  spire 
points  us  to  the  skies,  may  reconcile  us  to  the  mound  which  t 
what  is  mouldering  in  the  earth.  But  we  object  to  the  bane  v 
^e  antidote,  the  objects  which  awaken  the  mortal  shudd 
without  that  which  inspires  the  immortal  hopes. 

He  contended  that  the  old  acts  of  Maryland  referred  to,  W( 
tirely  inapplicable  to  this  cause.  That  the  case  cited  from  7 
Ch.  Rep.  does  not  refer  to  perpetual  injunctions ;  and  that  in  t 
cited  from  the  4th  vol.  of  the  same  book,  there  was  a  dispute 
boundaries,  to  ascertain  and  establish  which  has  long  formed 
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ol^Chancery  jiucisdiction ;  c^d  that  the  eztrax>rdmar7  powets  of  ooas 
of  the  parties  entitled  the  other  to  the  extraordinary  aid  of  the  Chan- 
cellor. 

As  to  the  possession  contended  for,  Mr.  Lee  insisted  that  no  per- 
sons \^ere  pointed  out  who  held  that  possession ;  that  the  temporary 
committees  were  never  incorpor$ited,  and  there  could  havB  been  no 
holding  by  succession;  and  that  the  appellees/so  &r  from  showing 
any  authority  vested  in  them  to  institute  th^e  proceedings,  had 
^'iTfi!  ®^^^  failed  to  show  *any  congregation  or  religious  society 
J  which  could  confer  such  an  authority. 

For  the  appellees  it  was  contended  : 

The  decree  below,  for  a  perpetual  injunction,  was  right,  if  the  ap  * 
pellees  had  title,  either  under  the  grant  or  by  possession^  and  w^ 
contend  that  they  had  title  under  both. 

1.  Under  the  grant,  three  objections  are  made  to  it:  that  it  k 
without  consideration ;  that  there  is  no  certain  grantee;  that  it  ]» 
within  the  statute  of  frauds. 

As  to  consideration,  we  admit  the  general  rule  to  be,  that  equity 
will  not  lend  its  aid  to  enforce  a  mere  voluntary  agreement.  But 
here  there  is  a  consideration.  The  difiiision  of  piety  and  promotion 
of  religion  are  sufficient  to  support  it.  Besides,  there  was  a  money 
consideration.  The  designation  of  this  lot  as  a  church  lot,  caused 
the  tickets  to.  sell,  and  enabled  the  grantor  to  dispose  of  his  property. 
It  is  in  proof,  that  the  Germans  were  by  this  means  induced  to  buy. 

<<  That  there  is  no  certain  grantee.''  It  is  agreed  that  upon  gene- 
ral principles^  this  grant  could  not  be  executed  in  favour  of  a  volun- 
tary, unincorporated  .society,  and  that  the  statute  of  43  EUiz.  du  4, 
having  been  decided  not  to  be  in  force  in  Maryland,  no  aid  can  be 
derived  from  that  statute. 

But  this  grant  has  had  a  legislative  recognition.  Act  of  assembly 
of  Maryland,  1796,  ch.  54,  sections  three  and  four.  That  act  is  as 
strong  a  recognition  of  the  grant  by  the  Maryland  legislature,  as 
if  they  had  passed  a  special  law  with  the  assent  of  Beatty,  declaring 
the  lot  in  question  to  be  the  property  of  '<  the  German  Lutherans  of 
Georgetown/* 

If  such  a  special  law  had  passed,  w^uld  hot  the  Courts  be  bound 
to  give  effect  to  the  intent  of  the  legislature  and  donor.  Would  they 
not  apply  to  the  principles  of  construction  adopted  by  England,  in 
relation  to  the  43  Eliz.  and  the  charities  provided  for  by  that  statute. 
See  4  Wheaton,  appendix,  p.  II. 

It  is  also  contended,  that  this  grant  is  protected  and  made  valid 
by  the  thirty-fourth  article  of  the  bill  of  rights  of  Maryland.  The 
grant  is  within  the  exception  contained  in  the  thirty-fourth,  arti- 
cle, and  that  exception  ought  to  have  a  liberal  construction. 
*5771  *^^^^^  ^^^  narrow  limits  prescribed  by  the  exception,  the 
^  principles  of  construction,  adopted  in  England  as  to  the  43 
Eliz.,  ought  to  be  applied.  Within  these  limits  it  was,  and  had 
been,  the  policy  of  the  people  ^ind  legislature  of  Maryland  to  favour 
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ihe  church.    Acts  of  assembly  of  Maryland,  1704,  ch.  38; 
ch.  4. 

The  last  objection  urged  against  the  srant  is,  that  it  co 
lands,  is  no.t  in  writing,  and  is  avoided  by  the  statute  of  frauds 
answer,,  that  the  contract  is  in  writing.  The  inscription  on  tl 
is  by  Beatty  himself,  and  deacribes  the  lot  with  certainty.  - 
it  was  not  in  writing,  the  contract  has  been  performed,  the  g 
ecuted,  and  possession  delivered  and  retained,  for  more  thai 
years. 

'  if  the  grant  was  void  for  uncertainty  of  the  donee,  then  it : 

tended,  that  the  appellees,  and  those  under  whom  they  claim. 

a  good  title  by  possession.    The  lot  has  been  in  their  {idv 

possession,  by  actual  enclosures,  for  mor^  than  twenty  years. 

i  Having  title  either  under  the  grant  or  by  possession,  the  oi 

(  niaining  question  is,  is  there  a  right  to  the  interference  of  a  (k 

equity,  to  restrain  Ritchie,  the  trespasser,  by  injunction. 
!  It  is  said  the  only  remedy  is  at  law,  for  damages;  that  a  Cc 

;t  equity  has  no  jurisdiction  to  enjoin  trespass.    It  is  known  1 

ordinary  cases  of  private  trespass,  the  proper  remedy  is, at  la 
i  damages ;  and  this  has  been  found  sufficient  for  the  protect 

I  property.    But  in  cases- of  trespass,  of  a  peculiar  nature^  whe 

I  mischief  is  irremediable,  which  damages  could  not  compe 

I  where  the  injury  reaches  to  the  very  substance  and  Value 

I  estate,  as^d  goes  to  the  destruction  of  it  in  the  character  in  wl 

r  is  enjoyed ;  the  English  Court  of  Chancery,  and  the  Courts  of 

i  eery  of  this  country,  are  in  the  habit  of  granting  injunctions. 

I  To  this  point,  and  in  support  of  the  distinction  here  taken 

i  the  case  of  Jerome  t;^.  Ross,  7  Johna.    Cha.  Rep.  332 ;  also  6  ^ 

147.     7  Vesey,  307.     1  Brown,  588.     lOVesey,  290.     17^ 
128.     18  Vesey,  184. 

If  any  case  could  justify  the  strong  and  menacing  hai 
*an  injunction,  this  is  it.    What  damages  can  redress  the 
feelings  of  the  injured,  or  punish,  as  they  ought,  the  aggres- 
sor.   What  trespass  coula  more  effectually  destroy  the  propc 
the  character  in  which  it  is  enjoyed. 

If  the  appellees  had  no  other  title  but  possession,  the  case  of  li 
vs.  The  Mayor,  &c.  of  New  York,  4  Johnson's  Ch.  Rep.  53, 
sustains  the  decree  of  the  Court  below.  In  that  case  Varick, 
applied  for  and  got  the  injunction^  set  up  no  other  title  but  pi 
sion  for  twenty-five  years. 

Chancellor  Kent  says,  ^  after  such  a  length  of  time,  it  is  rigl 
just  that  the  plaintiff  should  be  protected  in  hia  property,  &c. 
defendant  must  first  acquire  possession  of  the  ground  in  dispui 
by  forcible  entry,  but  by  regular  process  of  law.  The  pri 
upon  which  the  injunction  is  to  be  upheld  is,  that  after  a  cla 
rightly  accompanied  with  actual  and  constant  possession  for  t^ 
five  years  and  upwards,  the  corporation  of  New  York  cann 
permitted,  without  due  process  of  law,  to  enter  upon  poss€ 
pull  down  buildings,"  &c. 
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In  the  case  at  bar,  our  adversary  possession  is  long  enough  to  take 
away  the  ajipellant's  right  of  entry. 

.    Mr.  Justice  Stort  delivered  the  opinion  of  the  Court* 

This  is^  an  appeal  in  a  suit  in  equity  from  a  decree  of  the  Circuit 
Court  of  the  District  of  Columbia,  sitting  for  the  county  of  Washing- 
ton. 

Georgetown  was  erected  into  a  town  by  an  act  of  the  legislature 
of  Maryland,  passed  in  }75l,  ch.  25.  By  subsequent  acts  additions 
were  made  to  the  territorial  limits  of  the  town;  and  the  town  was 
created  a  corporation,  with  the  usual  municipal  officers,  by  an  act 
of  the  Maryland  legislature,  passed, in  1789, ch.  23.  The  charter 
of  incorporation,  has  been  subsequently  amende4  by  Congress,  by 
various  acts  passed  upon  the  subject  since  the  cession. 

In  the.  year  1769,  Charles  Beatty  and  George  F.  Hawkins  laid  out 
a  town,  known  by  the  name  of  Beatty  and  Hawkins's  addition  to 
Georgetown,  and  which  is  now  included  within  its  corporate  limits. 

*5791  '^^^  ^^^  ^^  ^^^^  addition  were  disposed  *of  by  way  of  lottery 
-I  under  the  direction  of  commissioners  appointed  to  lay  out  the 
same,  and  conduct  the  drawing  of  the  lotteiy.  The  books  of  the 
lottery  and  the  plan  of  the  lots,  and  a  connected  survey  thereof, 
were  afterwards,  by  act  pa^ed  in  1796^  ch.  54,  ordered  to  be  re- 
corded  in  the  clerk's  oj£ce  for  the  territory  of  Columbia,  and  copies 
thereof  to  be  good  evidence  in  all  Courts  of  law  and  equity  in  the 
state.  Upon  the  original  plan  so  recorded,  one  lot  was  marked  out 
and  inscribed  with  these  words,  ^'fbr  the  Luttieran  church ;"  and 
this  lot  was  in  fact  part  of  the  land  of  which  Charles  Beatty  was 
seised. 

The  bill  was  brought  up  by  the  original  plaintiffs,  alleging  them- 
selves  to  be  trustees  and  agents  for  the  German  Lutheran  church, 
composed  of  the  members  of  the  German  Lutheran  chmch  of 
Georgetown,  duly  organizied  as  such,  in  behalf  of  themselves  and 
the  members  of  the  said  church.  It  charges  the  laying  out  of  the 
lot  in. question  for  the  sole  use  and  benefit  of  the  Lutheran  church, 
to  be  held  by  them  for  religious  purposes  and  the  .use  of  the  congre- 
gation, as  above  mentioned.  That  soon  afterwards  the  lot  was  taken 
^possession  of  by  the  said  German  Lutherans  in  Georgetown  ^  who 
organized  themselves  into  a  church  or  congregation,  and  erected  a 
church  or  house  of  worship  thereon;  and  the  lot  was  enclosed  by 
them  and  a  church  erected  thereon;  and  hath  been  kept  and  held 
by  tbem  during  a  period  of  fifty  years;  and  has  been  used  as  a  bu- 
rying ground  for  the  members  of  the  church,  with  the  avowed  in- 
tention of  building  thereon  another  church  or  place  of  worship,  the 
first  building  erected  thereon  being  decayed,  whenever  their  funds 
would  enable  them  so  to. do.  That  during  all  this  period  their  pos- 
session has  never  been  questioned,  and  the  lot  has  been  exempted 
from  taxation  as  property  set  apart  for  a  religious  purpose.  It 
further  charges^hat  upon  the  organization  of  the  church  or  congre- 
gation, certain  officers,  called  a  committee  and  trustees,  were  ap- 
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pointed  to  take  care  of  the  said  church,  which  appointmen  ! 
been  from  time  to  time  renewed;  that  in  1824  the  plaintif ! 
reappointed  as  such,  haying  been  so  appointed  at  former  tin:  i 
further  charges  that  Charles  Beatty  died  about  sixteen  yea 
*without  having  made  any  conveyance  of  the  said  lot,  and 
that  Charles  A.  Beatty,  the  defendant,  is  his  heir,  and  has  the 
title  by  descent;  and  it  prays  that  he  may  be  compelled  to  co  i 
to  them.     It  further  charges  that  Ritchie,  tbd  other  defends  i 
unwarrantably  disputed  their  title,   and  has  entered  upon  I 
and  removed  some  of  the  tombstones  erected  thereon,  and  : 
to  dispossess  .the  plaintiffs  and  to  remove  the  tombstones  and  j ; 
The  bill  therefore  prays,that  they  may  be  quieted  in  their   : 
sion,  and  that  a  writ  of  injunction  may  i^ne,  and  for  furthe] 

The  defendants  put  in  a  joint  answer.  They  admitted  tl 
lot  wais  to  marked  in  the  plot  as'  the  bill  states,  and  that 
Charles  Beatty 's  intention  to  appropriate  the  same  to  the  use 
Lutheran  congregation,  provided  they  would  build  thereon,  < 
a  restsonable  time,  a  house  of  public  worship.  They  deny  tl ; 
German  Lutherans  were  ever  organized,  as  stated  in  the  li 
that  any  such  church  has  been  built;  or  thiit  there  has  be( 
such  possession  or  enclosure  as  the  bill  asserts;  or  that  C 
Beatty  ever  made  any  conveyance  i»f  the  property  to  trans  i 
title.  They  admit  that  the  lot  has  been  used  as  a  graveya.' 
not  exclusively  appropriated  to  the  use  of  the  Lutheran  con| 
tion.  They  admit  that  a  building  was  erected  thereon,  butt 
was  used  as  a  schoolhouse.'  They  admit  that  the  defendant,  I! 
is  heir  at  law,  and  as  such,  that  he  claims  the  lot  in  questioi 
has  authorized  the  defendant,  Ritchie,  to  take  possession  tj 
They  deny  all  the  equity  in  tne  bill,  as  well  as  the  authority  i 
plaintiffs  to  sue,  declaring  them  to  be  mere  volunteers,  and  de  i 
ing  proof  of  their  authority,  &c.* 

The  general  replication  was  filed,  and  the  cause  came  or 
hearing  upon  the  bill,  answer,  exhibits,  and  depositions;  ai 
Court  decreed  a  perpetual  injunction  against  the  defendants 
costs.    The  appeal  is  brought  from  that  decree. 

Upon  examining  the  evidence,  it  appears  'to  us,that  the  mi 
allegations  of  the  bill  are  satisfactorily  established.     It  is  i 
that,  shortly  after  the  appropriation,  and  more  *than  fifty 
years  ago,  the  Lutherans  of  Georgetown  proceeded  to  erect 
a  loghouse  on  the  lot,  which  was  used   as  a  church   for 
worship   by  that  denomination  of  Christians;  and  was  also 
sionally,  and  at  different  times  since,  used  as  a  schoolhouse 
their  direction.    That  at  a  much  later  period,  a  steeple  an 
were  added  to  the  building ;  that  the  land  was  used  as  a  d 
yard;  that  a  sexton  appointed  by  Lutherans  had  the  direct 
it;  that  more  than  half  of  the  lot  is  covered  with  graves ;  and 
as  well  as  Lutherans  have  been. buried  there;  that  the  Lutl 
have  caused  the  lot  to  be  enclosed  from  time  to  time,  as  the 
fell  into  decay,  and  procured  subscriptions  for  that  purpose;  tl 
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possession  of  the  Lutherans,  in  the  manner  in  which,  it  was  exercised 
over  the  lot,  by  erecting  a  house,  by  public  worship,  by  enclosing 
the  ground,  and  by  burials,  was  never  questioned  by  Charles  Beatty 
in  his  lifetime,  or  in  any  manner  disturbed  lintil  a  short  period  be- 
fore the  commeqcement  of  the  present  suit.  That  Charles  Beatty 
in  his  lifetime  constantly  avowed,  that  the  lot  was  appropriated  for 
the  Lutherans,  and  that  they  were  entitled  to  it. 

The  Lutherans  have  constituted  but  a  small  number  in  the  town 
of  Georgetown;  they  have  not  been  able,  therefore,  to  maintain 
public  worship  constantly  in  t;he  house  so  erected,  during  the  whole 

f)eriod*,  and  sometimes  it  has  been  intermitted  for  a  considerable 
ength  of  time.  But  efforts  have  been  constantly  made,  as  far  as 
practicable,  to  keep  together  a  congregation,  to  use  the  means  of 
divine  worship,  and  to  support  public  preaching.  The  house,  bow- 
ever,  in  consequence  of  inevitable  decay,  fell  down  some  time  ago; 
the  exact  period  of  which,  however,  does  not  appear ;  but  it  seems 
to  have  been  more  than  forty  years  after  its  first  erection.  Efforts 
have  since  been  made  to  rebuild  it,  but  hitherto  they  have  not  been 
successful. 

The  Lutherans  in  Georgetown  who  have  possessed  the  lot  in 
question,  are  not  and  never  have  been  incorporated  as  a  religions 
society.  The  congregation  has  consisted  of  a  voluntary  society, 
acting  in  its  general  arrangement  by  committees  and  trustees,  chosen 
from  time  to  time  by  the  Lutherans  belonging  to  it  There  do  kiot 
•582>  '^PP®*'  to  have  been  *any  formal  recordskeptof  their  proceed- 
^  ings;  and  there  have  been  periods  of  considerable  intermis- 
sion in  their  appointment  and  action.  There  is  no  other  proof  that 
the  plaintiffs  are  a  committee  of  the  congregation,  than  what  arises 
from  the  statement  of  witnesses,  that  they  were  so  chosen  by  a  meet- 
ing of  Lutherans,  and  that  their  appointment  has  always  been  ac- 
quiesced in  by  the  Lutherans,  and  they  have  assumed  to  act  for 
them  without  uny  question  of  their  authority.  That  they  are  them- 
selves Lutherans,  living  in  Georgetown,  and  forming  a  part  of  the 
voluntary  society,  is  not  disputed. 

There  is  decisive  evidence,  also,  that  the  defendant  Beatty  has, 
since  the  decease  of  his  father,  repeatedly  admitted  the  claim  of  the 
Lutherans  to  the  lot,  and  his  willingness  that  it  should  remain  for 
them,  as  it  had  been  originally  appropriated.  No  assertion  of  own« 
ership  was  ever  msUle  by  him,  until  the  acts  were  committed,  which 
form  the  gravamen  of  the  present  bill. 

Such  are  the  material  facts ;  and  the  principal  questions  arising 
upon  this  posture  of  the  case,  are,  first,-  whether  the  title  to  the  lot 
in  question  ever  passed  from  Charles  Beatty,  so  far  at  least  as  to 
amount  to  a  perpetual  appropriation  of  itlo  the  use  of  the  Lutheran 
church,  or  to  the  pious  uses  to  which  it  has  been  in  fact  appropri- 
ated. And,  secondly,  if  so,  whether  it  is  competent  for  the  plain* 
tiffs  to  maintain  the  present  bill. 

As  to  the  first  question,  it  is  not  disputed  that  Charles  Beatty  did 
originally  intend,that  thi&  lot  should  be  appropriated  for  the  use  of 
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a  Lutheran  church  in  the  towa  laid  off  by  him.    But  as  th  i 
'  not  at  that  time  any  church,  either  corporate  ox  unincorpori 

I  that  denomination  in  that  towjn,  there  was  no  grantee  caf  i 

'  taking  the  same,  immediately  by  grant.    Nor  can  any  presi  i 

'  of  a  grant  arise  from  the  subsequent  lapse  of  time,  since  thei  i 

^  has  been  any  such  incorporated  Lutheran  church  the^e  cap  i 

taking  the  donation.     If,  therefore,  it  were  necessary  thai 
'  should  be  a  grantee  legally  capable  of  taking^  in  order  to  1 1 

<  the  donation  in  this  ^se/  it  would  be  utterly  void  at  Is^w,  1 1 

'  land  might  be  resumed  at  'pleasure.     To  be  sure,  if  an  un- 

I  incorporated  society  of  Lutherans  had,  upon  the  faith  oi 

I  such  donation,  built  a  church  thereon  with  the  consent  of  I 

that  might  furnish  a  strong,  ground,  wh/  a  Court  of  equity 
k  compel  him  to  convey  the  same  to  trustees  in  perpetuity  f ; 

I  use ;  or  at  least  to  execute  a  declaration  of  trust,  that  he  i . 

t  heirs  should  hold  the  same  for  th^ir  use^    For  such  conduct 

amount  to  a  contract  with  the  persons  so  building  the  chur : 
\  he  would  perfect  the  donation  in  their  favour ;  and  a  refusi 

it  would  be  a  fraud  upon  them,  which  a  Court  of  equity  o 
i  redress.    And  if  the  town  of  Georgetown  had  been  cap  i 

\  holding  such  a  lot  for  such  uses,  there  would  be  no  difficulty 

r  sidering  the  town  as  the  grantee  under  such  circumstances 

I  the  uses  would  be  of  a  public  and  pious  nature,  beneficial 

I  inhabitants  generally.    But  it  does  pot  appear  that  Georgeti: 

;  1769^  or  indeed  until  its  incorporation  in  1789,  was  a  corpo 

i  so  as  to  be  capable  of  holding  lands  as  an  incident  to  its  coi 

I  powers. 

\  If  the  appropriation,  therefore,  is  to  be  deemed  valid  ai 

must  be  upon  other  principles  than  those, which  ordinaril] 
\  between  grantor  and  grantee.    And  we  think  it  may  be  su\ 

as  a  dedication  of  the  lot  to  public  and  pious  uses.  The 
riehts  of  Maryland  gives  validity  to  '^  any  sale,  gift,  lease,  oi 
01  any  quantity  of  land,  not  exceeding  two  acres,  for  a  < 
meeting,  or  other  house  of  worship,  and  for  a  burying  ground, 
shall  be  improved,  enjoyed,  or  used  only  for  such  purpose, 
this  extent,  at  least,  it  recognises  the  doctrines  of  the  statute 
zabeth  for  charitable  uses,  under  which  it  is  well  known,  tb 
uses  would  be  upheld,  although  there  were  no  specific  gra 
trustee.  In  the  case  of  'the  Town  of  Pawlet  vs.  Clarke,  9  ( 
29^2.  331,  this  Court  considered  cases  of  an  appropriation  or  i 
tion  of  property  to  pubiio  or  religious  uses,  as  an  exception 
general  rule  requiring  a^  particular  grantee,  and  like  the  ded 
of  a  highway  to  the  publict  There  *is  no  pretence  to  say, 
that  ^he  present  appropriation  was  ever  attempted  to  be 
withdrawn  by  Charles  Beatty  during  his  lifetime,  and  he  < 
die  until  about  sixteen  years  ago.    On  the  contrary,  the  i 


f  Sec;  «lio,  Brown  w.  Porter,  10  Ma«.  Rep.  93.  Wetton  vs.  Hgnt,  \  Ibid 
habitanti  of  Shi^gh  w.  Gilman,  13  Ibid.  190.  Bun«rd'«  earn,  12  Jac  C.  B. 
Eiit413.b, 
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plan  and  appropriation  were  constantly  kept  in  view  by  all  the 
legislative  acts  passed  on  the  subject  of  this  additioti.  The  plan 
was  required  to  be  recorded  as  an  evidence  of  title,  and  its  incorpo- 
ration into  the  limits  of  Georgetown  had  reference  to  it.  We  think, 
then,  it  might  at  all  times  have  been  enforced  as  a  charitable  and 
pious  use,  through  the  intervention  of  the  government  as  parens 
.  patriae,  by  its  Attorney  General  or  other  law  officer.  It  was  origin- 
ally consecrated  for  a  religious  purpose  ;'it  has  become  a  depository 
of  the  dead ;  and  it  cannot  now  be  resumed  by  the  heirs  of  Charl^ 
Beatty. 

The  next  question  is,  as  to  the  competency  of  the  plaintiffs  to 
maintain  the  present  suit.  If  they  are  proved  to  be  the  regularly 
appointed  committee  of  a  voluntary  society  of  Lutherans,  in  actual 
possession  of  the  premises,  and  acting  by  their  direction  to  prevent 
a  disturbance  of  that  possession,  under  circumstances  like  those 
stated  in  the  bill,  "we  do  not  perceive  any  serious  objection  to  their 
right  to  maintain  the  suit.  It  is  a  case,  where  no  action  at  law, 
even  if  one  could  be  brought  by  the  voluntary  society,  (which  it 
would  be  difficult  to  maintain,)  would  afford  an  adequate  and  com- 
plete remedy.  This  is  not  the  case  of  a  mere  private  trespass;  but 
a  public  nuisance,  going  to  the  irreparable  injury  of  the  Georgetown 
congregation  of  Lutherans.  The  property  consecrated  to  their  use 
by  a  perpetual  Servitude  or  easement,  is  to  be  taken  from  them,  the 
sepulchres  of  the  dead  are  to  be  violated  ;  the  feelings  of  religion, 
and  the  sentiments  of  natural  affection  of  the  kindred  and  friends  of 
the  deceased  are  to  be  wounded ;  and  the  memorials  erected  by 
piety  or  love,  to  the  memory  of  the  good,  are  to  be  removed,  so  as 
to  leave  no  trace  of  the  last  home  of  their  ancestry  to  those,  who 
may  visit  the  spot  in  future  generations.  It  cannot  be,  that  such 
^-  -,  acts  are  to  be  *redressed  by  the  ordinary  process  of  law. 
-I  The  remedy  must  be  sought,  if  at  all,  in  the  protectintg 
power  of  a  Court  of  Chancery,  operating  by  its  injunction  to  pre- 
serve the  repose  of  the  ashes  of  the  dead,  and  the  religious  sensibi- 
lities of  the  living. 

The  only  difficulty  is  whether  the  plaintiffs  have  shown  in  them- 
selves a  sufficient  authority,  since  it  is  not  evidenced  by  any  forqial 
vote  or  writing.  If  it  were  necessary  to  decide  the  case  on  this 
point,  we  should  incline  ^o  think  that  under  all  the  circumstances  it 
might  be  fairly  presumed.  But  it  is  not  necessary  to  decide  the 
Case  on  this  point ;  because,  we  think  it  one  of  those  cases,  in  whi^h 
certain  persons,  belonging  to  a  voluntary  society,  and  having  a 
common  interest,  may  sue  in  behalf  of  themselves  and  others  hav- 
ing the  like  interest,  as  part  of  the  same  society,  for  purposes  com- 
mon to  all,  and  beneficial  to  all.  Thus,  some  of  the  parishioners 
may  sue  a  parson  to  establish  a  general  modus,  without  joining  ail; 
and  some  of  the  members  of  a  voluntary  society  or  company,  when 
the  parties  are  very  numerous,  may  sue  for  an  account  against 
others,  without  joining  ali.t 

t  Cooper's  £q.  Plead.  40,  41.   MitC  Plead.  145. 
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And  upon  the  whole  we  are  of  opinion  that  the  decree  of  the  Cir- 
cuit Court  ought  to  be  affirmed^  with  costs.t 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  district  of  Co* 
lumbia^holden  in  and'for  the  county  of  Wa^ington,  and  was  argued 
by  counsel.  On  consideration  whereof,  it  is  considered,  ordered^  and 
decreed  by  this  Court  that  the  decree  of  the  said  Circuit, Court  in 
this  cause  be,  and  the  same  is  hereby,  affirmed,  with  costs. 

f  If  a  lajmao,  by  the  dinolutioii  of  mooaBteries,  hath  a  monastery  in  which  there  is  a 
church,  part  of  it,  and  he  sufiers  ihb  parishioners  for  a  long  time  to  come  there  to  hear  divine 
seriioe,  and  to  vse  it  as  a  parish  church)  that  shall  give  a  jurisdiction  to  the  ordinary  to 
4>rder  the  seats ;  because  that  now,  in  fact,  it  becomes  the  parish  church,  which  before  was 
not  subject  to  the  ordinary:  adjudged  12  Ja.  C.  B. ;  BuzEard's  ease,  S  Mod.  £.  413.  6. 
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*WlLLlAM  S.  BfTCKNSRy  ▲  CiTIZSN  OF  NeW  YoRX,  VS.  FiNLET  AMD 

Van  Lear,  Citizens  of  the  State  of  Martlana 


BiHf  of  ezcfaangv  drawn  in  on»0tate  of  the  Union,  on  penons  lining  in  moClMr  titatie, 
take  of  tlie  dunusler  of  foreign  biUi^  and  ought  to  be  to  treated  in  the  Covrts  oif  iha 
United  ^talee. 

For  all  w*^""*!  purpoaea  embraoed  by  the  federal  Conatitutiony  the  atatea  and  the  cii 
thereof  ara  one,  united  under  the  aame.  aovereign  antl^rity,  and  governed  by  the 
lawB.  In  all  odier  reapecta  the  atalea  are  neoeanrily  foreign  and  independent  of 
ptfa«r.  [590] 

THIS  case  came  before  the  Court  from  the  Circnit  Court  of  the 
United  States  for  the  Maryland  district  The  action  was  instituted 
in  the  Circuit  Court,  on  a  bill  of  exchange,  drawn  on  the  16th  of 
March,  1819,  by  the  defendants,  at  Baltimore,  on  Stephen  Derer  at 
New  Orleans,  in  favour  of  Rosewell  L.  Colt,  or  order,  of  Balti- 
more, and  by  him  endorsed,  for  value  received,  to  the  plaintiff^  a 
citizen  of  New  York. 

A  judgment  was  confessed  by  the  defendants  for  two  thousand 
one  hundred  dollars,  subject  to  the  opinion  of  the  Court,  upon  a  case 
stated ;  and  which  presented  the  question,  whether  the  Circuit  Court 
had  jurisdiction  in  the  case. 

The  defendants  objected  to  the  jurisdiction,  on  the  ground  that 
the  bill  Was  an  inland,  and  not  a  foreign  bill  of  exchange;  and 
therefore,  the  defendants,  and  the  drawee,  Rosewell  L.  Colt,  being 
citizens  of  Maryland,  although  the  bill  was  regularly  in  the  hands 
of  the  plaintiff,  as  endorsee,  who  is  a  citizen  of  a  different  state,  the 
Circuit  Court  had  no  cognizance  of  the  claim. 

The  provision  of  the  act  of  Congress  upon  which  the  question 
arises,  is  in  the  eleventh  section  of  the  ^  act  to  establish  the  judicial 
powers  of  the  Courts  of  the  United  States,"  passed  September  24th, 
1789.  The  words  of  the  act  are,  *'  nor  shall  any  distript  or  Circuit 
Court  have  cognizance  of  any  suit  to  recover  the  contents  of  any 
promissory  note,  or  other  chose  in  action,  in  favour  of  an  assignee ; 
unless  a  suit  might  have  been  prosecuted  in  such  Court,  to  recover 
the  said  contents,  if  no  assignment  had  been  made ;  except  in  cajses 
of  foreign  bills  of  exchange." 

*5871      *1^®  judges  of  the  Circuit  Court  divided  in  opinion  on 
^  the  question  of  jurisdiction,  and  ordered  the  record  to  be  cer- 
tified to  this  Court 

The  case  was  argued  by  Mr.  Hoffman  for  the  defendants,  no 
counsel  appearing  for  the  plaintiff. 

He  contended,  1.  That  in  all  cases  of  promissory  notes,  inland 
bills  of  exchange,  and  other  choses  in  action,  an  assignee,  or  an  en- 
dorsee, is  incompetent  to  sue  the  maker  in  the  Courts. of  the  United 
States,  except  where  such  suit  might  have  been  there  prosecuted, 
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had  there  been  no  assignment  or  endorsement;  and  that 
payee  of  this  bill  of  exchange,  when  calling  on  the  makers 
have  resorted  to  the  state  .tribunals,  the  endorsee  must  be  refei 
the  same  tribunals. 

2.  That  this  being  a  bill  of  exchange  drawn  within  this  1 
and  payable  there,  viz.  between  citizens  of  sister  states,  can 
regarded  as  a  foreign  bill,  within  the  sound  interpretation 
eleventh  section  of  the  judiciary  act  of  17S9  ;  but  there  is  ah 
bill,  which,  like  pronoissory  notes,  remains  forever  subject  tc 
jurisdiction,  though  transferred  to  citizens  of  another  state.- 

3.  That  Congress  did  not  design,  by  the  exception  contaii 
that  section,  to  legislate  in  reference  to  citizens  of  the  dU 
states  of  this  Union,  or  to  confer  on  the  Circuit  Courts  a  jurisc 
in  regard  to  them,  so  as  to  comprehend. in  their  favour  as  <<£ 
bills,*'  those  that  should  be  drawn  between  citizens  of  sister  91 

4.  That  Congress  used  this  expression  in  its  popular  sense,  i 
indeed,  is  the  only  one  in  which  that  body  could  have  thus 
lated ;  and  that  bills  foreign  to  the  Union,  viz.  bills  drawn  in 
countries  alien  to  the  sovereignty  of  the  United  States,  were  th 
foreign  bills  that  either  the  policy,  or  the  obvious  meaning 
exception  embraces. 

5.  That  foreign  countries,  and  foreign  bills,  are  correlative  e 
sionsj  whereas,  no  sister  state  is  foreign  to  the  Union,  nor 
sister  state  truly  foreign  to  any  other  state  of  the  Union.    Coi 
therefore,  when  legislating  in  reference  to  jurisdiction,  must 
had  that  .Union  and  foreign  states  *in  its  view ;  and  de- 
signed to  legislate  under  th^  exception  only  in  reference  to 
bills  drawn  in  or  on  the  Union,  but  in  or  on  any  country  othe : 
one  of  the  states  of  this  Union ;  they  being,  in  regard  to  the  '. 
itself,  one;  and  not  foreign ;  and  also  in  regard  to  each  oth 
foreign  either  in  a  popular  or  strictly  legal  sense. 

6.  That  the  exception  in  regard  to  foreign  bills  was,  pc 
founded  on  the  policy  of  extending  to  aliens  (who  were  most  I 
to  become  the  holders  of  bills  drawn  here  on  foreign  counti 
drawn  in  foreign  countries  on  this)  the  benefit  of  the  national  i 
nals ;  and  was  not  designed  to  embrace  citizens  of  different   \ 
or  to  distinguish  such  bills  from  promissory  notes,  which  remai  i 
the  state  Courts,  though  in  the  hands  of  citizens  of  different  i 
Such  citizens,  though  bona  fide  endorsees,  and  for  full  value 
incompetent  to  sue  makers  in  the  federal  Courts,  though  tti 
competent  to  sue  their  own  endorsers,  because  every  endorse] 
a  new  and  independent  contract,  as  between  endorser  and  en  i 

7.  That  the  legal,  no  less  than  the  popular  understandii  ; 
classed  such  bills  under  the  head  of  inland ;  and  that  bei  i 
norma  loquendi,  renders  it  highly  probable  that  Congress  I  i 
other  bills  in  view,  than  such  as  are  drawn  in  or  on  countries 
foreign  to  the  jurisdiction  and  sovereignty  of  this  Union. 

8.  That  although  most  of  the  legislatures  of  the  differen  i 
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have  allowed  damages  on  the  protest  of  bills  drawn  on  sister  states; 
yet  nearly,  without  exception,  the  word  <^  inland''  has  been  applied 
to  such  bills,  and  the  word  <^  foreign"  to  those  drawn  in  or  on  other 
countries. 

For  the  popular  and  legal  sense  of  the  expression  ^'inland  bills," 
4  Griffith's  Law  Register,  627,  699.  697.  799.  943.  1006,  1007. 
1067.  1140. 

9.  The  question  is  res  nova  in  this  Court,  but  has  been  the  sub- 
ject of  judicial  discussion  in  three  instances,  viz.  in.  Miller  vs. 
Hackley,  5  Johns.  Rep.  375 ;  and  1  S.  C.  Const  Rep.  100 ;  and  in 
Lonsdale  vs.  Brown,  1821,  before  Mr.  Justice  Washington. 
^-  Q,  *Mr.  Hoffman  stated  that  he  was  not  informed  whether 
-I  in  this  last  case  the  point  turned  on  the  question  of  jurisdic* 
tion,  or  only  on  the  necessity  of  protest,  as^  was  the  case  in  two 
other  cases.  The  case  in  New  York  holds  such  bills  to  be  inland. 
But  had  the  decisions  in  the  state  Courts  been  uniformly  otherwise, 
it  is  difficult  to  conceive  how  the  states  are  to  be  regarded  as  foreign 
to  each  other  in  the  national  tribunals.  A  bill  may  well  be  foreign 
in  the  state  Courts,  and  inland  in  the  federal  Courts ;  and  the  con- 
stitutionality of  the  very  exception  contained  in  the  eleventh  section 
of  the  judiciary  act,  if  designated  to  embrace  within  its  jurisdiction 
bills  between  state  and  state,  seems  to.  have  been  doubted  by  Mr. 
Justice  Story  in  1  Mason^  251.  But  if  this  point  be  waived,  the 
only  inquiry  is  as  to  the  probable  intention  of  Congress^  which,  the 
plaintiff  contends,  was  to  embrace  only  such  bills  as  are  drawn  be- 
tween countries  actually  foreign  to  each  other.  Chancellor  Kent, 
in  his  Commentaries,  vol.  iii.  p.  63,  inclines  to  the  opinion  that  bills 
between  the  states  of  the  Union  are  foreign  in  all  Courts ;  but  the 
point  of  protest  appears  to  have  mainly  occupied  the  mind  of  the 
learned  writer ;  and  jthe  question  of  jurisdiction,  arising  from  the 
sound  construction  of  the  act  of  Congress,  does  not  specially  claim 
his  attention. 

Mr.  Justice  Washington  delivered  the  opinion  of  the  Court 
This  is  an-  action  of  assumpsit  founded  on  a  bill  of  exchange 
drawn  at  Baltimore,  in  the  state  of  Maryland,  upon  Stephen  Dever 
at  New  Orleans,  in  favour  of  R.  L.  Colt,  a  citizen  of  Maryland, 
who  endorsed  the  same  to  the  plaintiff,  a  citizen  of  New  York. 
The  action  was  brought  in  the  Circuit  Court  of  the  United  States 
for  the  district  of  Maryland ;  anil  upon  a  case  agreed,  stating  the 
above  facts,  the  judges  of  that  Court  were  divided  in  opinion, 
whether  they  could  entertain  jurisdiction  of  the  cause  upon  the 
ground  insisted  upon  by  the  defendants'  counsel,  that  the-  bill  was 
to  be  considered  as  inland.  The  difficulty  which  occasioned  the 
adjournment  of  the.cause  to  this  Court,  is  produced  by  the  eleventh 
section  of  the  judiciary  act  of  1789,  which  declares,  that  no  District 
*590l  ^^  Circuit  Court  shall  have  «  cognizance  of  *any  suit  to  re- 
J  cover  the  contents  of  any  promissory  note,  or  other  chose  in 
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action  in  fovour  of  an  assignee,  tinle^  a  suit  might  have  be ; 

secuted  in  such  Court  to  recover  the  said  contents,  if  no  assi ! 

had  been  made,  except  in  cases  of  foreign  bills  of  exchange  '• 
The  only  question  is,  whether  the  bill  on  which  the  suit  is  f< 
*  is  to  be  considered  a  foreign  bill  of  exchange  ? 

It  is  to  be  regretted  that  so  little  aid  in  determining  this  q  i 

is  to  be  obtained  from  decided  cases,  either  in  England  or 

United  States. 
Sir  William  BlaSckstone^  in  his  Commentaries,t  distinguis ' 

reign  from  inland  bills,  by  defining  the  former  as  bills  dra^ 

merchant  residing  abroad  upon  his  correspondent  in  Engl  ■ 
E  vice  versa;  and  the  latter  as  those  drawn  by  one  person  on  a  i 

(  when  both  drawer  and  drawee  reside  within  the  same  kii  i 

i  Chitty,  p.  16,  and  the  other  writersit  on  bills  of  exchai^ge  ar< 

I  same  effect.;  and  all  of  them  agree,  that  until  the  statqtes  oj 

t  9  W.  III.  ch.  17,  and  3  and  4  Anne,  ch.  9,  which  placed  the  • 

li  kinds  of  bills  upon  the  same  footing,  and  subjected*  inland  I 

)  the  same  law  and  custom  of  merchants  which  governed 

I  bills;  the  latter  were  much  more  regarded  iii  the  eye  of  i 

I  than  the  former,  as  being  thought  of  more  public  concern  in 

f  vancement  of  trade  and  commerce. 

Applying  this  definition  to  the  political  character  of  the 


» 


I 

f  states  of  this  Union  in  relation'to  each  other,  we  are  a(l  cle 

g  opinion,  that  bills, drawn  in  one  of  these  states,  upon  persons 

i  in  any  other  of  them,  partake  of  the  character  of  foreign  bij 

)  ought  so  to  be  treated.     For  all  national  purposes  embraced 

H  federal  Constitution,  the  states  and  the  citizens  thereof  ai 

;  united  under  the  same  sovereign  authority,  and  governed 

I  same  laws.    In  all  other  respects,  the  states  are  necessarily  : 

to.  and  independent  of,  each  other.  Their  constitutions  anc 
of  government  being,  although  republican,  altogether  didei 
are  their  laws  and  institutions.  This  sentiment  *Vas  ex- 
pressed, with  great  force,  by  the  president  of  the  Court  of 
Appeals  of  Virginia,  in  the  case  of  Warder  vs.  Ari'ell,  2  Wasl 
where  he  states,  that  in  cases  of  contracts,  the  laws  of  a  j 
country,  where  the  contract  was  made,  must  govern ;  an< 
adds  as  follows:  "The  same  principle  applies,  though  w 
greater  force,  to  the  difiereni  states  of  America ;  for  thoug 
form  a  confederated  government,  yet  the  several  states  retai 
individual  sovereignties,  and,  with  respect  to  their  municipa 
lation's,  are  to  each  other  foreign.^' 

^  This  character  of  the  laws  of  one  state  in  relation  to  the 
is  strongly  exemplified  in  the  particular  subject  under  conside 
which  is  governed,  as  to  the  necessity  of  protest  and  rate  of  da 
by  different  rules  in  the  different  states.  In  none  of  these 
however,  so  far  as  we  can  discover  from  Griffith's  Law  Regi 
which  we  were  referred  by  the  counsel,  except  those  of  V 

t  Vol  a.  467.  ♦  Baylcy,  Ky<L 
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are  bills,  drawn  in  one  state  upon  another,  designated  as  iidaiid; 
although  the  damages  allowed  upon  protested  bilb  of  that  flescrip* 
tion  are  generally,  and  with  great  propriety,  lower  than  upon  bills 
drawn  upon  a  country  foreign  to  the  United  States,  since  the  disap- 

f)ointment  and  injury  to  the  holder  must  always  be  greater  in  the 
atter  than  in  the  former  case.  It  is  for  the  same  reason,  no  doubt, 
that,  by  the  laws  of  most  of  the  states,  bills  drawn  in  and  upon  the 
same  state,  and  protested,  are  either  exempt  from  ciUimages  alto- 
gether, or  the  rate  is  lower  upon  them  than  upon  bills  d^wn  on 
some  other  of  the  states. 

The  only  case  whidi  was  cited  at  the  bar,  or  which  has  come  to 
our  knowledge,  to  show  that  a  bill  drawn  in  one  state  upon  a  per- 
son in  any  other  of  the  states,  is  an  inland  bill,  is  that  .of  Miller  ojl 
Hackley,  5  Johns.  Rep.  375.    Alluding  to  this  case,  in  the  third 
volume  of  his  Commentaries,  p.  63,  in  a  note.  Chancellor  Kent  re- 
marks very  truly,  that  the  opinion  was  not  given  on  the  point  on 
which  the  decision  rested ;  and  he  adds,  that  it  was  rather  the  opi- 
nion of  Mr.  Justice  Van  Ness  than  that  of  the  Court     It  i^  not 
unlikely,  besides,  that  that  opinion  was,  in  no  small  degree,  infla- 
enced  by  what  is  said  by  Judge  Tucker  in  a  note  to  2  Black.  Com. 
*5d2l  *^^^'  which  was  much  relied  upon  by  one  of  the  counsel  in 
^  the  argument,  where  the  author  would  appear  to  define  an 
inland  bill,  as  being  one  drawji  by  a  person  residing  in  one  state  on 
another  within  the  United  States.    He*  is  so  understood  by  Chan- 
cellor Kent,  in  the  passage  which  has  been  referred  to :  but  this  is 
undoubtedly  by  a  mistake,  as  the  note  manifestly  refers  to  the  laws 
of  Virginia ;  and  by  an  act  of  that  state,  passed  on  the  28th  of 
December,  1795,  it  is  expressly  declared,  that  all  bills  of  exchange 
drawn  by  any  person  residing  in  that  state,  on  a  person  in  the  United 
States,  shall  be  considered  in  all  cases  as  inland  bills.    The  case  of 
Miller  vs.  Hackley,  therefore,  can  hardly  be  considered  as  an  au- 
thority for  the  position  which  it  was  intended  to  maintain.     We 
think  it  cannot  be  so  considered  by  the  Courts  of  New  York,  since 
the  principle  supposed  to  be  decided  in  that  case,  would  seem  to  be 
directly  at  variance  with  the  uniform,  decisions  of  the  same  Courts 
upon  the  subject  of  judgments  rendered  in  the  tribunals  of  the  sister 
states.    In  the  case  of  Hitchcock  vs.  Aicken,  1  Caines,  460,  all  the 
judges  seem  to  have  treated  those  judgments  as  foreign-  in  the 
Courts  of 'New  York;  and  the  only  point  of  difference  between 
them  grew  out  of  the  construction  of  the  first  section  of  the  fourth 
article  of  the  Constitution  of  the  United  States,  and  the  act  of  Con- 
gress of  the  26th  of  May,  1790,  ch.  38,  respecting  the  effects  of 
those  judgments,  and  the  credit  to  be  given  to  them  in  the  Courts 
of  the  sister  states. 

It  would  seem  froih  a  note  to  the  case  of  Bartlett  vs.  Knight, 
1  Mass.  Rep.  430,  where  a  collection  of  state  decisions  on  the  same 
subject  is  given  *,  that  these  judgments  had  generally,  if  not  uni- 
versally, been  considered  as  foreign  by  the  Courts  of  many  of  the 
states.  If  this  be  so,  it  is  difficult  to  understand  upon  what  prin- 
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cip'o  bills  of  exchange  drawn  in  one  state  upon  another  st : 
be  considered  as  inland ;  unless  in  a  state  where  they  are  c  i 
to  be  such  by  a  statute  of  that  state. 

It  has  not  been  our  good  fortune  to  see  the  case  of  Dut  < 
Course^  1  South  Carolina  Constitutional  Reports,  100 ;  but  t 
above  referred  to  in  S  Kent's  Com.  informs  us,  that  it  decic  i 
bills  of  this  description  are  to  be  ^considered  in  (he  light  o1 
foreign  bills ;  and  the  learned  commentator  concludes,  upon 
the  whole,  ahd  principally  upon  the  ground  of  the  decisi : 
quoted ;  that  the  weight  of  American  authority  is  on  that  sic 

That  it  is  so,  in  respect  to  the  necessity  of  protesting  bills  i 
description,  was  not  very  strenuously  controverted  by  the  cou  i 
the  defendant.  But  he  insists  that,  under  a  just  constructioE 
eleventh  section  of  the  judiciary  act,  concerning  the  jurisdic  i 
the  federal  Courts,  these  bills  ought  to  be  considered  and  trei  i 
inland.  The  argument  is,  that  the  mischief  intended  to  be  re ; 
by  the  provisions  in  the  latter  part  of  that  section,  by  the  assij ! 
of  promissory  notes  and  other  choses  in  action,  is  the  same  ii 
tion  to  bills  of  exchange  of  the  character  under,  conaideratioi 

We  are  of  a  different  opinion.  The  policy  which  probali 
tated  this  provision  in  the  above  section,  was  to.  prevent  fraud 
the  jurisdiction  of  those  Courts,  by  pretended  assignments  of 
notes,  and  bills  of  exchange  strictly  inland;  and  as  these  ev. 
of  debt  generally  Concern  the  internal  negotiations  of  the  inhs 
of  the  same  state,  and  would  seldom  find  their  way  fairly  in 
hands  of  persons  residing  in  another  state ;  the  prohibition  as  i  < 
would  impose  a  very  trifling  restriction,  if  any,  upon  the  comii 
intercourse  of  the  different  states  with  each  other.  It  is  quite 
wise  as  to  bills  drawn  in  one  state  upon  another.  They  ansi 
the  purposes  of  remittances,  and  of  commercial  facilities,  (i 
with  bills  drawn  upon  other  countries,  or  vice  versa;  and  if  a 
of  jurisdictions  be  important  to  the  credit  of  bills  of  the  latter 
which  it  undoubtedly  is,  it  must  be  equally  so  to  that  of  the  i: 

Nor  does  the  reason  for  restraining  the  transfer  of  other  chi 
action,  apply  to  bills  of  exchange  of  this  description;  whicit 
their  commjercial  character,  might  be  expected  to  pass  fairly  ii 
hands  of  persons  residing  in  the  different  states  of  the  Unioni 
conclude  upon  the  whole,  that  in  no  point  of  view  ought  the;| 
considered  otherwise  than  as  foreign  bills. 

*This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the' 
district  of  Maryland,  and  on  the  questions  and  points  on  whi 
judges  of  the  said  Circuit  Court  were  opposed  in  opinion,  and 
were  certified  to  this  Court  for  its  opinion,  and  was  argued  b] 
sel.  On  consideration  whereof,  it  is  the  opinion  of  this  Cou 
the  bill  of  exchange  on  which  this  action  is  brought,  ought 
considered  as  a  foreign  bill  within  the  meaning  of  the  eleven 
tion  of  th^  judiciary  act  of  the.24th  of  September,  1787,  and  t 
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8aid  Circuit  Court  has  jurisdiction  of  this  cause ;  whereupon  it  is 
considered,  ordered,  and  adjudged,  by  this  Court,  that  it  be  certified 
to  the  8aid  Circuit  Court  for  the  district  of  Maryland,  that  the  bill  of 
exchange  on  which  this  action  is  brought,  ought  to  be  considered  as 
a  foreign  bill,  within  the  meaning  of  the  eleventh  section  of  the 
judiciary  act  of  the  24th  of  September,  1787  ;  and  that  that  Court 
has  jurisdiction'  of  the  cause. 
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•English,  Smith,  Mackall,  and  Hoffman,  Appellants,  \ 

thar^n£  foxall,  appellee. 

English,  Smith,  Mackall,  Hoffman,  M^Kennet,  anb  c  ' 
Appellants,  vs,  Catharine  Poxall,  Appellee. 

A  maniAge  settlement  prorided  that  the  tnnteee,  after  the  death  of  the  husband,  Bh< ' 
possessed  of  a  bond  executed  to  them  by  the  husband,  and  of  the  sum  of  thiity-ei  i 
sand  and  thirty-eight  dollars  to  be  received  by  them ;  upon  trust  to  place  out  the  si  i 
it  shall  come  into  their  hands,  at  interest,  on  freehold  securities,  or  invest  it,  m 
of  it,  in  the  purchase  of  stock  of  the  United  States  of  North  America,  orbank  si ; 
with  the  approbation  of  the  wife ;  and  to  call  in  and  replace  the  iame,  and  rei  i 
same,  and  the  produce  thereof,  from  time  to  time,  upon  or  in  such  securities,  or  a  i 
the  approbation  of  the  wife. 

It  18  not  an  unreasonable  interpretation  to  say,  that  the  wife,  who  survived  the  hua ; 
to  have  a  controlling  agency,  within  the  limitation  prescribed  by  the  contract 
not  an  arbitrary  and  unlimited  discretion.    The  investment  is  restricted  to  threi 
freehold  secorities,  United^  States  stock,  or  bank  stock  *,  ai^d  th^  trusteefi  are  not  1 1 
to  make  any  other  investment    The  trustees  are  bound  to  make  the  investmei  i 
one  of  the  funds  mentioned,  which  the  wife  might  request  or  direct 

The  husband  by  his  vrill  confirmed  the  marriage  settlement,  and  he  fiirther  dedai  i 
'  if  the  sum  of  thirty-seven  thousand  and  thirty-eight  dollars,  secured  to  be  paid  to  tl . 
should  at  any  time  be  found  insufficient  to  raise  and  bring  into  the  hands  of  th ! 
the  clear  annaal  sum  of  two  thousand  two  hundred  and  twenty-two  dollars  an*  I 
two  cents,  the  annuity  secured  to  be  paid  to  his  wife  by  the  setttement,  then  th ! 
of  his  will  shall,  from  time  to  time,  transfer  to  themselves,  as  trustees  of  the  i ! 
out 'of  the  residuum  of  his  estate,  such  sum  or  sums  of  money  as  may,  from  tiai 
be  found  necessary  to  make  up  any  deficiency  there  may  happen  to  be  between 
Tent  amount  of  the  interest  and  produce  of  the  principal  sum,  and  the  amount  <  i 
nuity ;  so  that,  in  no  event,  less  than  two  thousand  two  hundred  and  twenty-tv ' 
and  twenty-two  cents,  shall  be  nised  annually  for  his  wife,  or  for  her  benefit  in  1 1 
States. 

The  personal  estate  of  the  husband,  exclusive  of  the  sum  placed  in  the  hands  of  tb  i 
of  the  annuity,  was  so  invested  as  to  produce  six  per  centum  per  annum,  and  ; 

.  tion  of  the  wife  to  keep  invested  in  six  pe^  cent  stock  of  the  United  States  1 
seven  thousand  and  thirty-eight  dollan,  produced  a  deficiency^in  the  annuity,  v 
claimed  to  have  made  up  from  the  residuary  estate.  The  wife  has  a  right  to  c 
deficiency  to  be  so  made  up. 

There  is  no  doubt  but  that,  under  the  general  prayer  in  a  bill  in  chanoeiy  for  g 
lief,  other  relief  may  be  granted  than  that  which  is  particularly  prayed  for;  but 
lief  must  be  agreeable  to  the  case  made  by  the  failL 

APPEAL  from  the  Circuit  Court  of  the  county  of  Washii 
*The  appellee  in  these  cases  is  the  widow  of  Henry  Fox- 
all;  and  the  appellants  in  the  first  case  are  the  trustees  named 
in  k  marriage  settlement,  executed  by  Henry  Foxall  at  the  ti 
his  marriage  with  ^he  appellee ;  and  in  the  second  they  i 
trustees,  executors,  and  legatees  named  in  the  will 

On  the  niarriage  of  Henry  Foxall  with  the  appellee,  in  E 
in  1816,  a  contract  was  entered  into  for  an  annual  income 
hundred  pounds  sterling,  or  two  thousand  two  hundred  and  t 
two  dollars  and  twenty-two  cents,  for  the  life  of  Mrs.  Fox 
commence  at  bis  death ;  for  her  jointure^  and  in  lieu  of  her  < 
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and,  on  the  decease  of  Mr.  Foxall,  the  sum  of  thirty-seven  thousand 
and  thirty-eight  dollars^  was  then  to  be  raised  and  paid  to  the  trustee^ 
for  the  purpose  of  securing  the  same.  ^ 

In  the  settlement  it  is  declared,  that  upon  the  treaty  for  the  noar* 
riage,  it  was  agreed  between  the  parties  thereto,  Henry  Foxall  and 
Catharine  Holland,  that  should  she  survive  him,  he  would  provide 
and  settle  on  her  an  annual  income  of  five  hundred  pounds  sterling, 
equal  to  two  thousand  two  hundred  and  twenty-two  dollars  and 
twenty-two  cents,  in  the  nature  of  a  jointure  for  life,  and  in  bar  of 
dower ;  that  he  should  devise  to  her  his  messuage  in  Georgetown, 
and  assign  her  his  furniture  and  carriage  for  life,  in  increase  of  her 
jointure ;  that  her  property,  which  was  wholly  personal,  should  vest 
in  her,  but  that  all  future  property  should  be  at  her  disposal,  as  if 
she  were  a  feme  sole ;  and  that  the  children  of  the  marriage  as  well  as 
a  present  daughter  of  Henry  Foxall,  should  be  dependent  on  him 
for  support.    The  marriage  settlement  also  recites,  that  in  part  per- 
formance of  the  same,  Henry  Foxall  had  made  his  bond  in  the 
penalty  of  seventy-four  thousand  one  Hundred  and  sixteen  dollars, 
to  the  trusteesi  to  be  void  on  payment  by  his  executors,  within  sx 
months  from  his  death,  of  thirty-seven  thousand  and  thirty-eight 
dollars^  with  interest  at  six  per  cent 

It  is  then  declared  by  the  deed,  that  in  case  the  appellee  should 
survive  said  Henry  Foxall,  the  said  trustees  should  stand  possessed 
of  said  bond,  and  said  thirty-seven  thousand  and  thirty-eight  dollars, 
to  be  received  by  them  <^  upon  trust  to  place  out  the  same,  when  it 
shall  come  into  their  hands,  at  interest  on  freehold  securities,  or  in- 
vest it,  or  any  part  of  it,  in  the  purchase  of  stock  of  the  United  States 
of  North  America,  or  bank  stock  there,  with  the  approbation  of  siid 
^^mg^-t  Catharine  Holland,  and  to  call  in  *and  replace  and  leinTesc 
-l  the  same,  and  the  produce  thereof,  from  time  to  time,  npon 
or  in  such  securities  or  stock,  with  the  approbation  of  said  Catharine 
Holland ;  and  to  pay  the  interest  and  dividends  of  the  said  sum, 
securities,  or  stocks  from  time  to  time  as  thesamiiB  should  be  received, 
to  her  the  said  Catharine  Holland  or  her  assigns,  or  permit  her  or 
them  .to  receive  such  interest  or  dividends  for  her  life,  for  her  sepa- 
rate use,^^  &c.  And  after  her  death  upon  trust  to  pay,  transfer,  and 
assign  said  thirty-seven  thousand  and  thirty-eight  dollars,  and  the 
securities  or  stocks  in  or  upon  which  it  should  be  placed  out  or  in- 
vested, and  the  dividends,  &c.,  unto  the  executors  or  assigns  of  the 
said  Henry  Foxall. 

Mr.  Foxall  died  in  England,  in  18^23,  having  left  a  will  dated  die 
18th  of  April,  1823.  The  first  clause  in  the  will  is  in  these  words: 
<<  First  I  do  hereby  ratify  and  confirm  in  every  respect  the  settle- 
ment made  upon  my  marriage  with  my  dear  wife  Catharine,  and  do 
direct  the  provisions  and  trusts  of  the  same,  and  the  condition  of 
the  bond  entered  into  by  me  upon  my  said  marriage,  to  be  &ith- 
fully  performed  and  observed;"  and  afterwards,  "I  do  farther 
direct  that  if  the  sum  of  thirty-seven  thousand  and  thirty-eight  doU 
lars,  secured  to  -be  paid  to  the  trustees  of  said  settlement,  should,  at 
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any  time,  and  from  time  to  time,  be  found  insufficient  to  rais 
these  United  States,  and  bring  into  the  hands  of  the  said  tr 
said  settlement  there,  the  clear  annual  sum  of  two  thous 
hundred  and  twenty-two  dollars  and  twenty-two  cents,  the 
secured  to  be  paid  to  my  said  Wife  by  the  said  settlement ;  t 
in  such  case,  the  trustees  of  this  my  will  do  and  sl^all,  fron 
time,  transfer  to  themselves,  as  trustcjes  of  said  settlement 
the  residuum  of  my  estate,  such  sum  or  sums  of  money 
from  time  to  time  be  found  necessary  to  make  up  any  d< 
there  may  happen  to  be  between  the  current  aHiount  of  the 
and  produce  of  said  principal  sum^  and  the  amount  of  said  i 
so  as  that,  in  no  event,  less  than  the  said  sum  of  two  thousi 
hundred  and  twenty-two  dollars  and  twenty-two  cents  shal. 
nually  raised  for  my  said  wife,  or  for  her  benefit,  within  the 
States/' 

He  also  gives  her,  over  and  above  the  provisions  made 
benefit  by  said  settlement,  a  legacy  of  five  hundred  doUa 
*plate,  &c.,  purchased  since  the  marriage,  and>  all  his  ser- 
vants. 

He  then  gives  the  thirty-seven  thousand  and  thirty-eight 
^  stipulated  to  be  raised  and  paid  to  the  trustees  of  his  maxA 
tlement,"  after  the  death  of  his  said  wife,  ^  to  tiie  children 
marriage  absolutely ;''  and  if  none,  directs  it,  after  the  deatl 
wife,  to  sink  into  the  residuum  of  his  estate. 

The  will  contained  a  proviso,  that  any  depreciation  in  th< 
of  his  property  should  be  borne  equally  by  all  his  legatees 
wife,  and  any  child  or  children  he  might  have  by  her,  except 

Hoffman,  Smith,  M'Call,  and  M^Kenney  were  appointed 
tors  of  the  will.  There  were  no  children  of  the  marriage,  a 
one  daughter,  Mrs.  M^Kenney,  by  a  former  wife.  The  et 
placed  by  Mr.  Foxall  upon  his  property,  at  the  time  of  his  d( 
was  two  hundred  and  seventy  thousand  dollars.  In  Dec 
1827,  the  trustees  valued  the  real  estate  at  seventy  thousand  c 
and  the  personalty  at  eighty-eight  thousand  dollars. 

At  the  decease  of  Mr.  Foxall  in  1823,  thirty-two  thousai 
hundred  and  forty-five  dollars  of  six  per  cent  stock  of  the  1 
States,  stood  in  his  name ;  and  tt  that  time  the  government 
were  as  much  above  par  as  they  were  when  this  bill  was 
Mr.  Foxall  was,  at  that  time,  well  acquainted  with  the  price  • 
vernment  stocks,  and  of  the  stocks  of  the  local  banks,  the  latl 
which,  it  was  in  evidence,  could  have  been  purchased  at  that 
at  ninety-six  per  cent. 

On  the  17th  of  July,  1824,  Mrs.  Foxall  being  then  in  En 
the  executors  addressed  the  following  letter  to  her : 

<<  The  executors  of  your  late  husband  are  desirous  of  payini 
to  the  trustees  of  the  marriage  settlement  the  sum  of  thirty 
thousand  and  thirty-eight  dollars,  according  to  the  directions 
will.  It  is  deemed  necessary  that  you  should  give  instruct! 
the  trustees  named  in  the  marriage  settlement,  before  they  ci 
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themselves  authorized  to  invest  the  nloney.  You  will  please  to 
communicate^  3t  as  early  a  date  as  convenient,  your  wishes  on  this 
subject"  f 

And  on  the  same  day  the  trustees  addressed  the  following: 

**  The  executors  of  your  late  husband,  ^  the  Reverend  Henry 
♦5991  **'^**^>*  *'®  ready  to  pay  over  to  us,  the  trustees  named  in 
^  the  marriage  settlement,  the  sum  of  thirty-seven  thousand 
and  thirty-eight  dollars,  for  the  purpose  of  providing  the  annuity 
secured  to  you  in  said  settlement  In  said  settlement  it  is  stipn-  I 
lated,  that  we  are  to  place  it  out  ^at  interest  on  freehold  security,  or 
invest  it,  or  any  part  of  it,,  in  the  purchase  of  stock  of  the  United 
States  of  North^America,  or  bank  stock  there,  with  the  approbatiaii 
of  Mrs.  Foxall :'  we  are,  therefore,  compelled  to  wait  for  your  in- 
structions. The  will,  you  will  doubtless  have  perceived,  has  made 
provisioh,  that  in  case  the  said  fund  of  thirty-seven  thousand  and 
thbty-eight  dollars  should  not  produce  in  interest  the  annual  pay- 
ment to  be  made  to  yout>f  two  thousand  two  hundredand  twenty-two 
dollars  and  twenty-two  cents,  there  shall  be  provided  from  his  es- 
tates whatever  may  be  deficient,  so  that  in  no  case  shall  you  reoeive 
a  less  amount 

'<  It  is  presumed,  therefore,  you  will  give  the  trustees  a  general 
authority  to  manage  said  trust  fund,  so  as  to  produce  the  hest  inte- 
rest which  can  be  safely  done :  unless  such  general  authority  be 
given,  we  should  have  to  wait  for  new  instructions  whenever  any 
payment  of  principal  may  come  into  our  hands.  It  is  highly  pro- 
bable, diat  when  you  answer  the  letter  sent  with  a  copy  of  the  witl, 
you  will  give  such  directions  as  we  have  alluded  to.  If  you  have  not, 
you  will  perceive  the  necessity  of  having  it  done  without  delay :  as 
we  cannot  move  in  the  business  until  we  have  your  directions, 
which  may  be  given  either  by  letter  ,or  any  other  authentic  writing. 
It  will  be  necessary,  in  case  you  do  not  come  to  this  country,  that 
you  authorize  some  person  here  to  receive  for  you  the  annuity,  as 
we  are  bound  to  pay  it  within  the  United  States.  We  are  thus  par- 
ticular, as  it  takes  at  least  three  or  four  months  to  get  an  answer 
from  the  interior  of  England." 

To  these  letters  the  following  answer  was  written  by  Mrs.  FozaD, 
and  received  by  the  executors  and  trustees: 

'<  Gentlemen, — ^In  reply  to  your  letter  of  the  17th  of  July  last,  in 
which  you  request  my  approbation  relative  to  the  investment  of  the 
thirty-seven  thousand  and  thirty-eight  dollars,  to  provide  my  an* 
nuity  according  to  my  marriage  settlement,  I  acquaint  you,  that  in 
the  judgment  of  my  late  husband,  and  according  to  my  own,  die 
stock  of  the  United  States  of  North  America  is  preferred  by 
*6001  *^^'  ^^  freehold  security  or  bank  stock ;  and  that  I  shall  ap- 
^  prove  of  the  investment  of  the  principal  sum  in  that  fund, 
and  not  on  real  security  or  bank  stock,  and  beg  it  may  be  so  in- 
vested." - 

Mrs.  Foxall  returned  to  the  United  States  iU  December,  1824, 
and  a  similar  application  was  made  to  her  by  the  trustees,  with  the 
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same  efiSect ;  and  she  remained  in  the  belief  that  the  inve 
was  made,  according  to  her  wishes,  in  stocks  of  the  United 
Ten  thousand  six  hundred  and  forty-five  dollars,  six  per  cent, 
were  afterwards  paid  off  by  the  government,  without  the  kno^ 
of  Mrs.  Foxall ;  and  of  this  sum,  ten  thousand  dollars  wen 
without  her  knowledge,  loaned  to  one  of  the  trustees  and  to  a 
person,  on  their  promissory  note;  and  secured  by  a  ple(j 
twelve  thousand  dollars,  stock  of  the  Farmers'  and  Mechanics^ 
of  Georgetown. 

In  1826,  Mrs.  Foxall  came  to  know  that  no  separate  inves 
had  been  made  for  her  annuity ;  and  she  then,  in  writing,  req 
that  the  sum  of  thirty-seven  thousand  and  thirty-eight  dollars  i 
be  invested  in  stock  of  the  United  States  for  ttuit  purpose, 
was  refused  by  the  executors  and  trustees ;  they  contendin 
the  right  was  with  them  to  make  the  investment  as  they 
think  best,  free  from  the  control  of  Mrs.  Foxall,  and  witho 
approbation. 

Upon  this  refusal  Mrs.  Foxall  filed  the  bill  in  the  Circuit 
against  the  trustees,  claiming  to  have  the  provisions  of.  the  mi 
settlement  carried  into  effect,  and  to  have  the  amount  of  th( 
invested  in  some  of  the  government  stocks,  in  her  and  thei 
names.  T|be  bill  calls  for  k  discovery  where  the  thirty-sevei 
sand  and  thirty-eight  dollars  had  been  invested,  and  to  wb 
particular  it  had  been  loaned ;  and  for  general  relief. 

The  trustees,  in  their  answer,  submit  themselves  to  the  Coi 
mitting  they  have  ample  funds  for  the  purpose,  but  raise  th< 
tion  whether  Mrs.  Foxall  has  the  right  to  have  the  thirty 
thousand  and  thirty-eight  dolfars  invested  in  the  stock  of  the 
States,  referring  to  a  cross  bill  filed  by  them,  for  the  reasoi  i 
they  suppose  she  has  not  that  right.    They  state  that  twen 
thousand  dollars  were  then  invested  in  United  States  stock,  ai 
all  the  residue  of  the  personal  estate  was  in  their  hands  and  ' 
in  real  ^securities  of  the  most  undoubted  safety,  producing 
an  interest  of  six  per  centum  per  annunL 

They  deny  the  right  of  Mrs.  FoxaU  to  the  benefit  of  the  pr 
of  the  settlement  requiring  her  approbation  to  the  investme 
of  that  of  the  will,  throwing  the  loss  of  such  investjnent  u] 
residue  of  the  estate,  averring  them  to  be  inconsistent ;  and  : 
that  she  be  held  to  elect  between  them.  And  that  if  her  bill,  2 
filed,  be  considered  as  an  election  to  take  under  the  settleme 
the  investment  prayed  by  her  shall  be  decreed,  that  it  shall  : 
ther  decreed,  that  she  shall  receive  the  interest  of  the  same,  s 
invested,  in  bar  of  all  claim  upon  the  residuum  of  the  estate 
the  provision  of  the  will  for  any  deficiency. 

In  December,  1827,  a  statement  was  filed  by  the  trustees  ! 
ing  the  nature  Of  the  securities  in  which  the  estate  was  in  1 
and  to  whom  the  moneys  paid  in  had  been  loaned. 

The  trustees  in  the  marriage  settlement,  the  executors  of  I 
of  Mr.  Foxall,  and  the  daughter  of  Mr.  Foxall,  with  her  hi  i 
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Samuel  M^Eeimey,  filed  a  bill  against  Mrs.  Foxall,  tbe  appellee,  the 
object  of  which  is  to  keep  the  thirty-seven  thousand  and  thirty-eight 
dollars  in  the  hands  of  the  trustees  of  the  will,  mixed  up  with  the 
general  mass  of -Mr.  Foxall's  estate,  and  to  prevent  the  investment 
of  that  sum  in  the  stock  of  the  United  States ;  because  so  invested, 
the  stocks  being  above  par,  It  would  not  produce  the  full  amount  of 
the  annuity.  The  bill  denies  the  right  of  Mrs.  Fozall  to  select  tbe 
fund  for  the  investment  of  the  sum  of  thirty-seven  thousand  and 
thirty-eight  dollars,  and  asserts  that  if  she  has  that  ri^t,  she  must 
forego  the  same,  in  order  to  enjoy  the  benefit  of  the  provisions  in 
the  will,  asserting  that  the  testator,  by  inserting  that  clause  in  his 
will,  providing  that  every  deficiency  in  the  amount  of  the  annuity 
should  be  borne  by  his  general  estate,  intended  to  curtail  the  rights 
of  4he  settlement ;  and  that  she  must  be  put  tp  her  election  between 
the  provisions  of  the  will  and  those  of  the  settlement. 

The  answer  of  Mrs.  Foxall  to  this  biU,  denies  the  inconsisceiicy 
between  ^he  provisions  of  the  settlement  and  the  will ;  contends  that 
she  is  entitled  to  the  benefit  of  both ;  that  she  has  a  right  to  choose 
the  funds  for  investment,  and  to  call  on  the  residuum  of  the  estate  to 
*6021  ™^^^  S^^  ^®  deficiency  *that  may  arise  from  its  not  produe- 
^  ing  six  per  centum  to  pay  her  annuity ;  and  declaring  that 
her  husband  always  advised  and  recommended  her  to  invest  it  in 
United  States  stock,  and  intimates  her  desire  to  insist  on  its  beii^  so 
done,  even  if  the  loss  to  arise  firom  it  is  to  fall  upon  her. 

The  causes  were,  by  consent,  heard  together  in  the  Circuit  Court: 
and  that  Court  decreed  in  the  first  cause,  that  the  investment  of  tbe 
thirty-seven  thousand  and  thirty-eight  dollars  should  be  made  as 
she  desired,  and  the  interest  paid  annually  to  her;  and  that  if  such 
interest  fell  short  of  producing  two  thousand  two  hundred  and 
twenty-two  dollars  and  twenty-two  cents  (that  is,  six  per  cent.)  per 
annum,  the  deficiency  should  be  paid  to  her  annually,  oat  of  the 
residuum  of  the  estate  in  the  hands  of  the  trustees. 

In  the  second  casie,  the  Court  decreed  the  bill  to  be  dismissed. 

From  these  decrees  the  defendants  in  the  Court  below  in  the 
first  case,  and  the  complainants  in  the  second  case,  appealed  to  this 
Court. 

The  cases  w.ere  argued  by  Mr.  Key  for  the  appellants ;  and  by 
Mr.  Jones  for  the  appellee. 

For  the  appellants  it  wa»  contended : 

1.  That  the  provisions  of  the  deed  of  settlement  and  of  the  will 
are  inconsistent,  and  that  the  widow  is  not  entitled-  to  ^e  benefit 
of  both;  that  she  cannot  choose  the  fund  for  investment  under  the 
deed  and  throw  the  loss  from  such  investment  upon  others,  under 
the  will. 

2.  That  part  of  the  decree  which  directs  the  payment  of  the  de- 
ficiency from  the  residuum  is  erroneous,  according  -to  the  true  con- 
struction of  the  will,  which  only  authorizes  such  payment  when  the 
funds  shall  be  found  insufficient  to  raise  within  the  United  States, 
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the  clear  income  of  two  thousand  two  hundred  and  tw  i 
dollars  and  twenty-two  cents :  and  the  proof  taken  in  t ! 
shows  that  the  funds  are  sufficient,  and  are  now  so  invet  I 
produce  that  sum. 

3.  The  construction  of  the  clause  of  the  deed  of  settleme  ! 
the  Widow  the  exclusive  direction  of  the  investment  is  ei 
The  deed  requires  it  to  be  made  by  the  trustees,  with  her  i 
tion,  so  that  both  must  concur  in  th^  investment. 

*For  the  appellee  it  was  argued,  that  she  can  require  tl 
thirty-seven  thousand  and  thirty-eight  dollars  to  be  sep  i 
rated  from  the  general  estate,  and  invested  in  the  stock  of  tl 
States. 

And  if  there  be  any  deficiency  in  the  income  from  the  ini 
she  can  charge  the  same  to  the  general  estate :  1st,  under  t 
ment ;  and,  2d,  under  the  will. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the  Coui 

These  cases  come  before  the  Court  on  appeal  from  tii  i 
Court  of  the  district  of  Cokimbia,  and  have  been  ai^ued  I 
The  first  was  a  bill  .filed  by  Mrs.  Foxall  against  the  appel 
trustees  in  a  marriage  settlement  contract,  entered  into  bet^i 
and  her  late  husband,  Henry  Foxall,  deceased.  The  obje<: 
bill  was  to,  compel  the  trustees  to  carry  into  effect  the  marri 
tract,  according  to  her  construction  of  it,  by  separating  thin 
thousand  and  thirty-eight  dollars,  from  the  general  mass  of 
husband's  estate,and  investing  the  same  in  stock  of  the  Unite 

The  appellants,  in  their  answer,  admit  that  they  have 
funds  of  the' estate  of  Henry  Foxall,  to  a  much  larger  amb 
the  thirty-seven  thousand  and  thirty-eight  dollars,  but  all 
they  are  also  trustees  under  the  provisions  of  the^  will  o 
Foxall,  and  have  not  invested  it  in  stock  of  the  United. Si 
cause  it  could  not  be  done  without  great  loss ;  and  that  th< 
dered  such  an  investment  injudicious  and  prejudicial  to  t 
and  to  the  rights  of  others  interested  in  the  residuum  of  th 
and  its  income.  And  they  aver  that  they  have  securely  ^i 
real  securities  and  bank  stocks,  producing  an  interest  of  six  ] 
the  whole  of  the  personal  estate  except  twenty-two  thou 
hundred  and  forty-five  dollars,  in  United  States  stock,  purcl 
H.  Foxall  in  his  lifetime.  ^  They  admit  they  have  ample  fv 
are  willing  to  make  the  investment  required  by  the  appell< 
construction  of  the  deed  of  settlement',  which  she  contends  fo 
be  deemed  by  the  Court  to  be  correct. 

With  this  answer,  and  referring  to  it,  was  filed  the  cros 
the  second  cause,  in.which  the  trustees  in  the  marriage  se 
and  Samuel  M'Einney,  who  are  the  executors  named  in  tti 
Henry  Foxall,  together  with  *sut)dry  other  persons,  who  ai 
the  cestui  que  trusts  under  the  will,  are  complainants,  ai 
Catharine  Foxall  defendant. 
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In  this  bill  the  appellanb  set  forth  the  vill  of  Heniy  Foxall,  and 
aver  that  by  it  the  whole  real  and  personal  estate  of  the  testator  is 
bound  to  secure  to  the  appellee  her  annuity.    That  the  inTestment 
in  the  United  States  stock  of  the  thirty-seven  thousand  and  thirty- 
eight  dollars,  would  occasion  a  loss  in  the  inoome  of  the  whole  estate 
of  six  or  seven  hundred  dollars  a  year,  which  would  fall,  according 
to  the  will,  upon  the  other  cestui  que  trusts.    They  deny  the  right  oft 
the  appellee  to  claim  the  benefit  of  the  pronsion  of  the  settlement  re- 
quiring her  approbation  to  the  investment,  and  also  that  of  the  will 
to  make  up  the  deficiency,  and  thereby  throwing  the  loss  of  such 
investment  upon  the  residue  of  the  estate ;  averring  the  two  pro- 
visions to  be  inconsistent,  and  requiring  the  appellee  to  elect  between 
them ;  and  praying  that  if  her  bill,  already  filed,  be  comadered  an 
election  to  take  under  the  settlement,  and  the  investment  prayed  by 
her  shall  be  decreed,  that  it  may  be  further  decreed,  that  she  shall 
receive  the  interest  of  the  same,  so  to  be  invested,  in  bar  of  all  claim 
upon  the  residuum  of  the  estate,  under  the  provisions  of  the  will  for 
any  deficiency. 

The  answer  in  this  case  denies  the  inconsirtency  between  the 
provisions  of  the  will  and  the  marriage  settlement,  and  claims  that 
the  appellee  is  entitled  to  the  benfit  of  both.  That  sh^  has  the  right 
to  choose  the  iunds  for  investment,  and  to  look  to  the  residuum  of 
the  estate  to  make  good  the  deficiency  that  may  arise  from  the  in- 
vestment not  producing  six  per  cent.,  so  as  to  j>ay  her  annuity  of 
two  thousand  two  hundred  and  twenty-two  dollars  and  twenty-two 
cents. 

The  Court  below  decreed  in  the  first  cause,  that  the  appellants,  as 
trustees  in  the  will,  should  transfer  to  themselves,  as  trustees  in  the 
marriage  settlement,  the  sum  of  thiny-seven  thousand  and  thirty- 
eight  dollars,  and  should  invest  the  same  in  the  purchase  of  stock  of 
d^e  United  States,  and  pay  the  dividends  fi'om  time  to  time,  as  re- 
ceived, to  Catharine  Foxall,  for  and  during  the  term  of  her  life ;  and 
that  the  appellants  should  make  the  investment  of  the  said  principal 
sum,  jointly  in  the  names  of  themselves  and  the  said  Catharine  ;  and 
cause  the  trust  ^  upon  which  the  same  is  to  be  invested,  to  be  ex- 
pressed in  the  certificates  of  investment,  and  upon  the  books  of  the 
*6051  ^^^^^  department  And  ^further,  in  case  the  said  princi- 
^  pal  sum  of  thirty-seven  thousand  and  thirty-eight  dollars,  so 
invested,  should  be  fo\ind  sufficient  to  raise  and  pay  the  annuity  of 
two  thousand  two  hundred  land  twenty-two  dollars  and  twenty-two 
cents,  that  the  deficiency  should  from  time  to  time  be  made  good 
out  of  the  residuum  of  the  estate,  &c.  And  in  the  second  cause  the 
Court  decreed  the  bill  to  be  dismissed.  From  both  these  decrees, 
appeals  have  been  brought  to  this  Court 

The  two  questions  which  arise  upon  these  cases  are: 

1.  Whether  the  appellee,  Mrs.^  Foxall,  has  a  right,  under  the  mar- 
riage settlement,  to  require  the  trustees  to  separate  the  thirty-seven 
thousand  and  thirty-eight  dollars  from  the  general  mass  of  the 
estate,  and  invest  the  same  in  stock  of  the  United  States. 
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2.  If  such  investment  should  be  insufficient  to  pay  her 
nuity  of  two  thousand  two  hundred  and  twenty-two  doll 
twenty-two  cents,  has  she  a  right  to  have  the  deficiency  nc 
out  of  the  general  estate,  either  under  the  marriage  settler 
under  the  will  of  her  deceased  husband  ? 

The  answers  to  these  questions  will  depend  upon  the  cons 
to  be  given  to  the  marriage  settlement,  and  the  will  of  Henry 

The  settlement  recites,  that  a  marriage  was  intended  to 
lemnized  between  Henry  Fpzall  and  the  appellee,,  then  C{ 
Holland;  that  upon  the  treaty  for  such  marriage,  it  was  agi 
tween  the  said  Henry  Foxail  and  Catharine  Holland,  that  hi 
.provide  and  settle  on  her,  in  case  she  should  survive  him,  an 
income  of  two  thousand  tw:o  hundred  and  twenty-two  doll 
twenty-^wo  cents,  equal  t6  five  hundred  pounds  sterling,  in 
ture  of  a  jointure  for  her,  for  life,  and  in  bar  of  dower,  &c. ;  s 
reciting,  that  in  part  performance  of  said  agreement,  the  saic 
Foxall  had  made  his  bond,  in  the  penalty  of  seventy-four  tl: 
one  hundred  and  sixteen  dollars,  to  the  trustees  named  in 
tlement,  to  be  void  on  payment  by  his  executors,  within  six 
from  his  death,  to  the  said  trustees  of  thirty-seven  thousa 
thirty-eight  dollars  with  interest  at  six  per  cent,  from  his  c 
It  is  then  declared  by  the  deed,.that  in  case  the  said  Catharii 
land  should  survive  the  said  Henry  Foxall,  the  trustees  shoul 
possesseil  of  said  bond,  and  the  thirty-seven  thousand  and 
eight  dollars  to  be  received  by  them,  upon  trust,  to  place 
same,  when  it  shall  come  into  their  hands,  at  interest,  on  i 
securities,  or  invest  it,  or  any  psart  of  it,  in  the  purchase  c 
*of  the  IJnited  States  of  North  America,  or  bank  stock  there, 
with  the  approbation  of  said  Catharine  Holland ;  and  to  call 
in  and  replace,  and  reinvest  the  same,  and  the  produce  there< 
time  to  time,  upon  or  in  such  securities,  or  stock,  with  the  a] 
tion  of  the  Said  Catharine  HolFand;  and  to  pay  the  inten 
dividends  of  said  sum,  securities,  or  stpcks  from  time  to  time 
same  shall  be  received,  to  her  or  her  assigns,  or  permit  her  ( 
to  receive  such  interest  or  dividends  for  her  life,  for  her  separ^ 

That  the  appellee  has  a  right  to  require  the  thirty-seven  th 
and  thirty-eight  dollars  to  be  separated,  from  the  general  mas 
estate,  and  invested  in  funds  for  her  use,  according  Xo  the  tn 
clared  in  the  marriage  settlement,  cannot  admit  of  a  doubt. 

The  circumstance  that  the  trustees  are  also  executors  na 
the  will,  cannot  affect  the  rights  of  Mrs.  Foxal].  This  contra 
entered  into  in  the  year  1816,  long  before  the  will  was  mad 
could  be  known  who  would  be  appointed  executors ;  and,  l 
the  trustees  are  not  the  only  executors.  But  it  would  be  imn 
if  they  were.  They,  are  acting  in  separate,  and  distinct  cap 
and  are  bound  to  execute  the  respective  trusts  according  to  tl 
visions  of  the  marriage  settlement  and  the  will.  This  sett 
was  accompanied  with  a  bond  given  by  B.  Foxall,  by  wl 
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bound  his  executors  to  pay  over  to  the  said  trustees  the  thirty- 
thousand  and  thirty-eight  dollars,  within  six  moiHhs  from  his  deaA. 
And  the  settlement  declares  that  the  trustees  shall  stand  possessed 
of  said  bond,  and  the  thirty-seven  thousand  and  thirty-eight  doUais 
to  be  received  by  them  upon  trust  to  place  >  out  the  sanie,  w'hen  it 
shall  come  into  their  hands,  at  interest,  &c.,  in  the  manner  therein 
directed.  Whether  Mrs.  Foxall  had  a  right  to  control  the  invest- 
ment  of  this  money  when  it  came  into  the  hands  of  the  trustees, 
may  admit  of  more  doubt 

The  trust  declared  is,  that  the  thirty-seven  thousand  and  thirty- 
eight  dollars,  when  it  shall  come  into  the  hands  of  the  trustees,  sbaB. 
be  placed  out  at  interest  on  freehold  security,  or  invested  in  the 
purchase  of  stock  of  the  United  States  of  North  America,  or  bank 
stock  there,  with  the  approbation  of  the  said  Catharine  Holland ; 
and  the  reinvestments,  when  necessary,  were  to  be  made  in  like 
m^f^fj-i  manner  with  her  approbation ;  and  the  intere^  and  ^di^idends 
^  to  be  paid  to  her,  during  her  life,  for  her  separate  use. 

The  question  is  not  whether  she  is  at  present  fn  danger  of  losing 
her  annuity,  nor  does  she  ih  her  bill  charge  the  trustees  \iirith  mis- 
conduct She  i9,  in  judgment  of  law,  a  purchaser  of  this  annuity, 
her  rights  test  in  contract,  and  she  seelcs  to  have  that  contract  carried 
into  execution.  And  whether  this  will  work  an  injury  to  third 
persons  or  not,  cannot  control  her  rights,  secured  to  her  by  the 
marriage  settlement  When  this  contract  was  entered  into,  there 
was  no  existing  interest  in  any  third  parties.  And  no  subsequent 
act  of  one  of  the  contracting  parties  can  change  the  rights  of  the 
other.  This  fund,  or  the  securities  or  stock  in  which  it  should  be 
invested,  were,  after  her  death,  to  be  transferred  to  the  executors  or 
assigns  of  Henry  Foxall.  But  no  disposition  which  he  could  make 
of  them,  could  abridge  the  rights  of  Mrs.  Foxall  under  the  settle- 
ment What  then  is  to  be  understood  by  the^  stipulation  that  the 
investment  was  to  be  made  with  her  approbation?  That  she  was 
to  have  some  agency  in  this  investment,  cannot  be  questioned 
And  is  it  an  unreasonable  interpretation  to  say,  that  ^e  vras  to 
have  a  controlling  agency,  within  the  limitation  prescribed^  by  the 
contract  She  ha^  not  an  arbitrary  and  unlimited  discretion.  The 
investment  is  restricted  to  three  objects:  freehold  securities,  United 
States  stock,  or  bank  stock;  and  the  trustees  are  not  authorized  to 
make  any  other  investment  Nor  can  she  approve  or  disapprove 
of  any  other.  All  such  acts,  both  in  them  and  her,  would  be 
without  authority.  She  is  the  party  beneficially  interested  in  the 
investment ;  and  it  is  fairly  to  be  presumed  that  her  intended  hus- 
band meant  to  leave  it  to  her  to  elect  between  the  different  objects 
of  investment  It  cannot  be  presumed  that  she  would  widihold  her 
approbation  from  all,  and  if  she  did  the  loss  would  be  her  own,  and 
not  to  the  prejudice  of  any  one  else.  It  is  very  probable,  that  dif- 
ferent persons,  with  equally  honest  and  upright  motives,  might  differ 
in  opinion  with  respect  to  the  three  different  modes  of  investment 
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pointed  out  in  the  settlement.    And  when  that  occura  bet^ 
Foxall  and  the  trustees,  one  *pr  the  other  party  must  yie 
and  the  contract  must  determine  their  respective  rights.  Tl 
declares,  that  the  investment  is  to  be  made  with  her  ap[ 
which  would  seem  necessarily  to  imply,  that  it  could  not 
without  it,  and,  at  all  events,  not  directly  against  it.    And 
pears  to  have  been  the  construction  put  upon  it  by  th 
themselves.    For,  in  July,  1824,  after  the  death  of  her  husl 
wrote  her  two  letters;  one  in  their  character  of  executors 
other  as  trustees  in  the  settlement    In  the  first  they  ss 
executors  of  your  late  husband  ate  desirous  of  paying  oi 
trustees  of  the  marriage  settlement  the  sum  of  thirty-seven 
and  thirty-eight  dollars,  according  to  the  directions  of  the  w 
deemed  necessaiy  that  you  should  give  instpictions  to'  the 
named  in  the  marriage  settlement,  before  they  can  feel  th 
f  authorized  to  invest  the  money."    And  in  their  letter,  ^ 

trustees,  they  say,  "The  executors  are  ready  to  pay  over  th( 
thirty-seven  thousand  and  thirty-eight  dollars  to  the  trustee 
in  the  marriage  settlement;  for  the  purpose  of  providing  the 
secured  to  you  in  the  settlement.  In  which  it  is  stipulated, 
are  to  place  it  out  at  interest,  on  freehold  security,  or  invest 
purchase  of  stock  of  the  United  States  of  North  Ainerica, 
stock  there,  with  the  approbation  of  Mrs.  Foxall.  We  ar 
fore,  compelled  to  wait  for  your  instructions.'* 

In  September  following  she  answered  their  letters,  in  w. 
says,  "I  acquaint  you  that,  in  the  judgment  of  my  late  li 
according  with  my  own,  the  stock  of  the  United  States'  o 
America  is  preferred  by  me,  to  freehold  security  or  bank  sto 
that  I  shall  approve  of  the  investment  of  the  principal  sum 
fund,  and  not  on  real  security  or  bank  stock,  and  beg  it  ms 
invested."  We  think  the  trustees  wefe  bound  to  make .  the 
ment  according  to  this  request  That  it  was  a  right  securec 
under  the  marriage  settlement 

We  will  not  say,  but  that  a  state  of  things  might  exist  in  i 
Court  of  Chancery  would  be  authorized  to  control  her  electi< 
she  should  act  from  mere  caprice,  and  with  a  manifest  pur 
throwing  a  loss  upon  the  *rediduum  of  the  estate.  But  there 
is  nothing  in  this  case  to  warrant  such  an  imputation  against 
her.  And  it  is  not  very  certain,  that  she  even  erred  in  judgi 
she  had  herself  to  sustain  the  loss.  The  object  of  the  setl 
,  was  to  give  her  a  certain,  safe,  and  secure  income.  And  it  i 
unreasonable  for  her  to  place  more  confidence  in  ^ovemmen 
than  in  mortgages,  where  it  is  well  known  there  is  less  puQ( 
in  the  payment  of  interest;  or  in  bank  stock,  with  the  bazar 
soTvency.  She  acted,  as  she  states  in  her  letter  to  the  trust 
cording  to  the  judgment  of  her  late  husband;  and  which  n 
had  great  influence  with  her,  in  preferring  such  investment 
the  sincerity  of  his  advice  is  manifest  from  the  circumstance^ 
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leii,  as  a  pan  oi  nis  esiaie,  upwaras  oi  iDiny-fwo  loousaaa  aoiiara 
in  TJnited  -States  stocks. 

2.  The  next  inquiry  is,  whether,  if  the  iarestment  of  the  thirty- 
seven  thousand  and  thirty-eight  dollars  in  stock  of  the  United  States 
should  be  insufficient  to  raise  the  annuity  of  two  thousand  two 
hundred  and  twenty-two  dollars  and  twenty-two  cents,  the  defi- 
ciency is  chargeable  qpon  the  residuum  of  the  estate. 

In  determining  this  question,  it  is  unnecessary  to  say,  how  it 
would  stand  if  the  daim  rested  entirely  upon  the  marriage  settle- 
ment. 

The  provision  intended  to  he  made  for  Mrs.  Foxall  was  clearly 
an  annuity;  and  where  that  is  the  nature  of  the  settlement,  the  cases 
in  the  books  are  very  strong  to  show  how  far  Courts  of  equity  will 
go  to  guard  against  any  deficiency.  But  ill  the  present  case  the 
will  of  Henry  Foxall  pijts  that  question  at  rest. 

This  will  bears  date  the  l2th  of  April,  1833,  the  first  part  of  which 
is  OS  follows, "  I  do  hereby  ratify  and  confirm,  in  every  respect,  the 
settlement  made  upon  my  marriage  with  my  dear  wife  Catharine, 
and  do  direct  the  proviuons  and  trusls  of  the  same,  and  the  condi- 
tions of  the  bond  entered  into  by  me  upon  my  said  marriage,  to  be 
faithfully  performed.  I  do  farther  direct,  that  if  the  sum  of  thirty- 
seven  thousand  and  thirty-eight  dollars,  secured  to  be  paid  to  the 
trustees  of  said  settlement,  should-  at  any  time,  and  from  time  to 
time,  be  found  insufficient  to  raise  within  these  United  States, 
and  bring  into  the  hands  of  th'e  said  trustees  of  said  settlement, 
*fiini  ^^^^^)  ^°  '^'^^  annual  sum  *of  two  thousand  two  hundred 
-'  and  twenty-two  dollars  and  twenty-two  cents,  the  annuity 
secured  to  be  paid  to  my  said  wife  by  the  said  settlement;  then  and 
in  such  case,  the  trustees  of  this  my  will,  do  and  shall  from  time  to 
time  transfer  to  themselves  as  trustees  of  said  settlement,  and  oat 
of  the  residuum  of  my  estate,  such  sum  or  sums  of  money,  as  may 
from  time  to  time  be  found  necessary,  to  make  up  any  deficiency 
there  may  happen  to  be  between  the  current  amount  of  the  interest 
and  produce  of  said  principal  sum,  and  the  amount  of  said  annuity : 
so  as  that,  in  no  event,  less  than  the  said  sum  of  two  thousand  two 
hundred  aqd  twenty-two  dollars  and  twenty-two  cents  shall  be  an- 
nually raised  for  my  said  wife  or  for  her  benefit  within  the  United 
States." 

It  is  difficult  to  conceive  how  a  more  ample  provision  could  have 
been  made,  to  secure  to  the  appellee  the  full  amount  of  her  annuity, 
and  is  a  strong  corroboration  of  what  she  stated  to  the  trustees,  that 
in  selecting  United  States  stock  foi  the  investment,  she  acted  in  ac< 
cordance  with  the  judgment  of  her  late  husband.  For,  it  is  admitted, 
that  when  the  will  was  made,  government  stock  was  above  par, 
and  that  the  stock  of  the  local  banks  of  the  District  of  Columbia 
might  be  so  purchased  as  to  pay  six  per  cent,  interest,'  and  that  this 
was  known  to  the  testator,  H.  Foxall.  A  deficiency  must  therefore 
necesaafily  arise  from  an  investment  in  government  stock,  but  not 
from  an  investment  in  bank  stock;  and  his  being  so  very  particular 
458 


JANUARY  TERM,  1829. 

[Bngfiflh  et  aL  m.  FonlL] 

in  providing  by  his  will  for  a  deficiency,  shows  he  had  i  i 
beheve  it  would  6ccur. 

It  has  been  urged,  by  the  appellants'  coub'sel,  that  the  ]  i 
of  the  deed  of  settlement  and  of  the  will  are  inconsistent ; 
the  appellee  is  not  entitled  to  the  benefit  of  both,  but  m  i 
her  election  between  them.    That  she  cannot  choose  th( 
investment  under  thQ  deed,  and  throw  the  loss  from  su< 
ment  upon  others  under  the  will. 

It  is  not  perceived  how  this  can  in  any  sense  be  considei  : 
for  election.    There  is  no  inconsistency  whatever  betweei 
provisions.     The  will  expressly  refers  to  and  confirms  t  i 
ment,  and  provides  for' any  deficiency  that  might  occur,'! 
of  an  investi:nent  that  would  not  raise  the  stipulated 
There  is  nothing  in  *the  will  affording  the  least  colour  f  i 
the  conclusion  that  the  testator  intended  any  provision  thei : 
in  made  for  his  widow,  should  be  in  satisfaction  of  the  se  i 
but  clearly  as  an  accumulated  bounty  over  and  above  it. 

Again,  it  is  said  the  will  only  authorizes  payment  of  ; 
ciency,  when  the  funds  shall  be  found  insufficient  to'  rai 
the  United  States  the  clear  income  of  two  thousand  two 
and  twenty-two  dollars  and  twenty-two  cents ;  and  that  tl 
taken  in  the  cause  show  that  the  funds  are  sufficient,  and  • 
so  invested  as  to  produce  that  sum.    Tl)e  answer  to  this   i 
is  given  in  the  examination  of  the  first  point,  that  such  in  i 
was  not  authorized  under  the  marriage  settlement,  it  hay!  i 
madi»  without  the  approbation  of  the  appellee,  and  directl; 
her  instructions.    We  are  accordingly  of  opinion,  that  the  ; 
has  a  right  to  claim  of  the  trustees  in  the  marriage  settle] 
virtue  of  the  will  of  her  deceased  husband,  out  of  the  resi 
his  estate,  whatever  the  annual  amount  of  the  product  c 
^even  thousand  and  thirty-eight  dollars,  invested  in  stocl 
United  States,  shall  from  time  to  time  fall  short  of  the  an 
two  thousand  two  hundred  and  twenty-two  dollars  and  twc 
cents,  secured  to  her  in  the  marriage  settlement. 

The  merits  are  therefore  with  the  appellee  in  both  cases, 
only  difficulty  presented  is,  as  to  the  forms  of  the  decree  in 
cause. 

The  bill  in  that  case,  filed  by  Mrs.  Foxall,  is  founded  al 
upon  the  marriage  settlement  It  prays  a  discovery  as  to  tl 
tion  of  the  fund  of  thirty-seven  thousand  and  thirty-^ight 
and  that  the  whole  of  it  may  be  invested  in  stock  of  the 
States,  and  concludes  with  a  prayer  for  general  relief;  but 
no  claim  under  the  will  for  any  deficiency. 

It  is  in  the  cross  bill  that  the  question  in  relation  to  the  d< 
arises  under  the  wilL  This  bill  was  filed  for  the  purpose 
pelting  Mrs.  Foxall  to  elect  between  the  provisions  of  the  i 
settlement  and  those  of  the  will.  The  appellants,  in  theii 
to  the  first  bill,  refer 'to  the  cross  bill  and  tlie  will  set  out 
and  pray  that  they  may  be  taken  as  a  part  of  their  ansi 
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that  the  two  causes  may  be  heard  and  detennined  together.  They 
are,  however,  two  distinct  causes,  with  additional  parties  in  the 
•flial  *^^®^  ^*^'>  ^^^  require  separate  decrees.  The  decree  as  to 
-'  the  deficiency  cannot  be  sustained, .  unless  it  can  be  done 
under  the  prayer  of  general  relief.  There  is  no  doubt  but  that, 
under,  the  general  prayer,  other  relief  may  be  granted  than  that 
which  is  particularly  prayed  for.  But  such  relief  must  be  agreeable 
to  the  case  made  by  the  biU ;  and  there  is  nothing  in  the  first  bill 
to  sustain  the  particular  relief  granted  as  to  the  deficiency.  This 
part  of  the  deed  must  therefore  be  reversed.  The  residue  is  af- 
firmed, omitting  the  name  of  Mrs.  Foxall  in  the  investment  directed 
to  be  made.  There  is  ndthing  in  the  marriage  settlement  which 
entitles  her  to  be  joined  with  the  trustees  in  the  investment 
In  the  other  cause  the  decree  dismissing  the  bill  is  affirmed. 

In  the  first  case  the  following  decree  was  rendered. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  district  of 
Columbia,  holden  in  and  for  the  county  of  Washington,  and  was 
argued  by  counsel.  On  consideration  whereof,  this  Court  is  of 
opinion,  that  the  decree  of  the  said. Circuit  Court  in  this  cause  is 
erroneous  in  this,  that  there  is  nothing  in  the  first  bill  to  sustain  the 
particular  relief  granted  as  to  the  deficiency ;  whereupon  it  is  con- 
sideredj  ordered,  and  decreed  by  this  Court,  diat  the  decree  of  the 
said  Circuit  Court,  so  far  as^  it  grants  the  particular  relief  as  to  the 
deficiency  in  this  cause,  be,  and  the  same  is  berieby,  reversed  and 
annulled ;  and  that  the  residue  of  said  decree  in  all  things  else  be, 
and  the  same  is  hereby  affirmed,  omitting  the  name  of  Mrs.  Foxall 
in  the  investment  directed  to  be  made ;  and  that  the  cause  be,  and 
tlie  same  is  hereby,  remanded  to  the  said  Circuit  Court  for  further 
proceedings  to  be  had  therein^  according  to  law  and  justice. 
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*Anthont  Tatjbin  Chibac  and  others.  Plaintiffs  in  i 
Georob  Rbineckeb,  Defendant  in  EmROB. 

Afimr  the  plaiDt]i&  had  proved,  by  ABurvejor,  that  most  of  the  lines  and  streetii 
late  addition  to  Baltimore  town**  had  been  nm  by  him  aa  the  same  were  mai 
tieular  plot,  upon  which  waa  the  lot  of  ground  for  which  the  ejectment  waa  I 
gave  the  plot  ao  authenticated  in  eridenoe.  Thia  waa  contained  in  a  volai 
•were  also  other  plota.  The  defendant  then  offered  in  evidence  another  plot, ; 
▼ohimey  bat  gi(Te  no  evidence  to  authenticate  it,  claiming  to  uae  the  aame  in 
it  waa  authenticated  in  the  eame  volume  in  which  virap  that  exhibited  by  thei 
waa  held,  that  the  whirfe  volume  waa  not  in  evidence;  and  if  the  defendant  i 
any  plot  in  the  aame,  it  waa  hia  dntf  to  eatabliah  it  by  competent  proof  of  it 
authenticity.  [619] 

Evidenoe.to  eatabliah  heinhip  and  pedijjree,  had  been  (Obtained  under  a  oommii 
for  that  purpoae  to  France,  in  an  action  of  ejectmept,  in  which  the  plaintifla  hi 
the  lota  of  ground  for  which  this  auit  waa  inetituteid.    In  the  course  of  that  tc 
ezceptiona  waa  tendered  by  the  plaintifla  and  aealed  by  the  Court,  in  which  U 
contained  in  the  commiasion  waa  inaerted.    The  commisaion  and  the  teatimoi 
under  it  were  aiterwaida  loat   In  an  action  lor  meane  prefita,  brought  by  the 
the  cjeetment,  against  the  landlord  of  the  defendant  in  the  auit,  who  had  empl 
ael  to  oppoap  the  daima  of  the  plaintifla,  but  who  waa  not  a  party  to  the  smt 
coxd ;  it  waa  held,  that  the  teatimony,  «b  copied  into  the  bill  of  exceptiona,  wai 
competent  evidence  of  pedigree.  [620] 

It  ia  well  known,  that  in  caaea  of  pedigree,  the  rulea  of  law  have  relied  in  req 
dence,  to  an  extent  fer  beyond  what  has  been  applied  to  other  caaea.  This  re 
founded  on  prindplea  of  public  couTenienoe  and  necessity.  [631] 

Where  A  was  the  real  landlord  of  the  premiaea  in  controversy  in  an  fjectmen 
ployed  counael  to  defend  the  auit,  but  vraa  not  a  party  defendant  on  the  record, 
of  the  recovery  in  the  ejectment,  when  ofiered  in  evidence  in  an  action  of  ti 
mesne  profits  againat  B,  is  not  conclusive  evidence  of  title  in  the  plaintifla ;  bt 
Ade  evidence  thereof,  and  ia  evidence  of  the  plaintiflTa  poaaeasion ;  but  B  mav 
the  title  of  the  plaintiffii.  Aa  to  third  perrons,  strangers  to  the  auit,  the  record  i 
to  ahow  poaaeasion  of  the  piopeity  in  die  plaintifla.  [633J 

liVhen  the  Court  waa  aAed  to  inatract  the  jury  upon  a  particular  point,  if  tfae^  bell 
the  evidence  certain  fecti,  and  there  was  not  the  sligfatesC  evidence  from  which 
had  a  right  to  b^eve  the  existence  of  any  such  fects,  the  Court  ought  not  to  hi 
such  instruction^  since  they  were  calculated  to  mislead  them,  and  laiae  a  men 
ttve  question.  [635] 

By  the  law  of  deaoent  of  Maryland,  a  penon  claiming  aa  heir  must  prove  himself  t 
person  last  sdsed  of  the  estate ;  and  if  an  intestate  leavea  a  brother  of  the  wh( 
who  aurvived  hon  and  died  without  issue,  and  without  having  ever  been  actual 
of  the  estate,  the  estate  will  deaoend  to  the  half  blood  of  the  penooao  seised.  [6S 

*ERR0R  to  the  Circuit  Court  of  Maryland. 

An  action  of  trespass,  for  mesne  profits,  was  instituted  by 
the  plaintiffs  in  error  in  the  Circuit  Court  of  the  United  States 
Maryland  district,  Anthony  Taurin  Chirac  and  others,  again 
defendant  in  error;  upon  the  recovery  of  certain  real  estate-; 
city  of  Baltimore,  by  the  judgnaent  of  this  Court  at  February 
1817.    2  Wheaton,  259.    The  ground  lies  in  a  section  of  Bait 
called  ^<  Howard's  late  addition  to  Baltimore  town,"  and  is  p; 
the  lot  designated  in  that  addition  by  the  number  802.    The  f 
plaintiffs  in  this  action,  were  the  same  with  those  in  the  ejec 
with  the  addition  of  the  husband  of  Maria  Bonfils  Desportes, 
the  plaintifiis,  with  whom  he  has  since  intermarried. 
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The  defendant  in  the  ejectment  was  John  Charles  Francis  Chirac 
This  action  was  brought  against  the  defendant  in  error,  on  the  ground 
that  he  was,  in  fact,  the  real  defendant  in  that  suit ;  he  having  taken 
on  himself  die  defence,  employed  counsel,  and  being  the  real  party 
in  interest ;  as  he  had  been  the  receiver  of  the  rents  and  profits  of 
the  estate,  during  the  whole  period  for  which  they  were  claimed  by 
the  plaintiflfs  in  this  action. 

After  a  trial  of  this  case  in  the  Circuit  Court  of  Maryland,  it  was 
removed  by  the  plaintiffs  by  writ  of  error  to  this  Court;  and  at 
February  term,  1826,  the  Court  decided,  among  other  points  which 
were  presented  by  the  record,  ^  That  the  action  for  mesne  profits 
may  be  maintained  against  him  who  was  the  landlord  in  fact,  who 
received  the  rents  and  profits,  and  resisted  the  recovery  in  the  eject- 
ment suit ;  although  he  was  not  a  party  to  that  suit,  and  did  not  take 
upon  himself  the  defence  thereof  upon  the  record,  but  another  did 
as  landlord."  Also,  that  ^^a  recovery  in  ejectment  is  conclusive  evi- 
dence in  an  action  for  mesne  profits  against  the  tenant  in  possession, 
but  not  in  relation  to  third  persons.  But  when  the  action  is  brought 
against  the  landlord  in  fact,  the  record  in  the  ejectment  suit,  is  ad- 
missible to  show  the  possession  of  the  plaintiff  connected  with  his 
title ;  although  it  is  not  conclusive  upon  the  defendant,  in  the  same  * 
manner  as  if  he  had  been  a  party  on  the  record." 

*6151  *^^  ^^  ^  ^^  ^^  ^^^^^  ^^  ^^^  Circuit  Court,  in  December, 
^  1827,  after  the  same  had  been  returned  to  that  Court  under 
the  mandate  of  this  Court,  the  plaintiffs  gave  evidence  to  show,  that 
the  defendant  in  error  was,  before  the  institution  of  the  ejectment, 
the  claimant  and  actual  landlord  of  the  property,  and  had  continued 
such  until  the  recovery  of  the  same;  and  that  he  had  employed 
counsel,  and  had  sustained  the  defence  by  his  funds  exclusively. 
They  also  proved  that  the  property  had  been  conveyed  to  him  by 
the  defendant  in  the  ejectment.  The  evidence  of  title  exhibited  by 
the  plaintiffs,  showed  the  property  to  be  in  John  Baptist  Chirac,  as 
whose  heirs  the  plaintiffs  claimed  and  recovered  the  same  in  the 
ejectment ;  and,  in  order  to  show  the  location  of  the  ground,  the 
plaintiffs  exhibited  in  evidence  to  the  jury,  the  public  plot  of  '<  How- 
ard's late  addition  to  Baltimore  town;"  by  which  it  appeared,  that 
the  lot  embraced  part  of  a  street  called  Walnut  street,  which,  the 
plaintiffs  further  proved  by  the  city  records,  had  been  shut  up,  and 
the  ground  included  in  it  divided  between  the  owners  of  lots  bound> 
ing  upon  it 

The  plaintiffs  then  offered  in  evidence  the  record  of  the  proceed- 
ings, judgment,  and  writ  of  possession,  in  the  ejectment ;  but  the  de- 
fendant objected  to  the  reading  of  the  same,  except  to  show  the 
possession  of  the  property  of  the  plaintiffs  mentioned  in  the  record. 
The  Court  admitted  the  parts  of  the  record  as  prima  facie  evidence 
of  title  in  the  plaintiffs,  and  permitted  them  to  be  read  in  evidence  as 
such  proof  of  title. 

The  defendant  then  offered  to  exhibit  in  evidence,  a  plot  from  the 
"^olume  of  plots^in  whifik  was  that  already  mentioned,  of  '^  Howard's 
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.ate  addition;^*  to  dhow  that  the  whole  of  Walnut  street  wj  i 
the  limits  of  ^Howard's  late  addition;"  and  that  the  parti<  : 
whom  John  B.  Chirac  claimed,  and  John  B,  Chirac^  had  n< 
a  certain  portion  of  the  ground  recovered  in  the  ejectmei  i 
plaintifis  objected  to  the  use  of  the  plot  in  evidence^  and  ; 
purpose.  The  Court  allowed  the  testimony^  and  the  plaii  I 
cepted. 

The  plaintiffs  then  read  in  eridence  certain  depositions,  tak 
a  commission  issued  in  this  cause  to  France,  ^showing  xYi  \ 
kindred  of  John  Baptist  Chirac,  and  the  marriage  of  Mari  i 
Bonfils ;  and  also  offered  evidence  by  Mrs.  Lafolloniere,  of  tl 
before  John  B.  Chirac,  of  Gabriel  Chirac,  the  only  brother, « 
tion  in  that  degree,  of  the  wholp  blood,  of  John  Baptist  Chii  i 
they  then  proved  that  the  original  depositions  taken  in  tl 
ment  cause  were  lost;  and  therefore,  in  order  to  show  the    : 
of  the  plaintiffs'  family,  offered  to  read  in  evidence  the*  bi  1 
ceptions,  which  imbodies  these  deposit;ions,  contained  in  tli ; 
and  proceedings  of  the  recovery  in  ejectment ;  but  the  Cot  i 
the  defendscpt  objecting,  refused  to  allow  it  to  be  so  read  in  e  i 
and  the  plaintiffs  excepted. 

After  this  evidence  wjas  given,  and  the  testimony  was  cl  i 
both  sides,  (none  having  been  offered  on  the  part  of  the  dc  I 
except  that  stated  in  the  first  exception,  on  the  point  of  1 1 
the  plaintiff  offered  in  evidence  the  record  of  recovery  in  t ; 
ment,  as  conclusive  evidence  of  the  right  and  title  of  the  pla  i 
the  premises,  against  John  Charles  Francis  Chirac,  and  ag: 
defendant  holding  under  that  title :  but  the  Court  refused  1  \ 
the  evidence  so  offered.    The  plaintiffs  excepted. 

The  plaintiffs  then  prayed  the  Court  to  instruct  the  jury  tl 
jury  believed  the  evidence  given,  the  plaintiffs  had  shown  a  s  i 
title  to  the  premises  in  the  declaration  to  entitle  them  at  law  : 
tain  this  action  against  the  defendant.  The  Court  refused  to  .; 
instruction;  and  the  plaintiffs  took  a  further  exception. 

The  defendant  then  prayed  the  Court  as  follows : 

1.  That  if  from  the  evidence  the  jury  believed  that  John  B 
who  died  seised  of  the  premises  in  the  declaration  mention 
any  brother  or  brothers,  sister  or  sisters,  of  the  whole  blood, 
descendants,  who  survived  the  said  John  B.  Chirac  the  yi 
then  the  plaintiffs  are  not  entitled  to  recover. 

2.  That  if  the  jury  believe  that  the  said  John  B.  Chirac,  tl 
had  by  his  isecond  wife  another  son  besides  the  said  John  B. 
the  intestate,  then  it  is  incumbent  upon  the  plaintiffs  to  show 
they  can  entitle  themselves  to  ^recover,  that  such  son  died 
before  the  said  John  B.  Chirac  the  intestate,  without  lawful 
issue. 

3.  That  if  the  jury  believe  that  the  said  John  B.  Chirac,  tl 
had  by  his  first  wife  a  daughter,  who  married  a  certain 
Bonfils,  by  whom  she  had  a  son  named  John  Baptist  Bonfi 
married  Ann  Cotou,  who  had  a  daughter  named  Maria  Bonf 
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gant  party;  and  that  he, derived  his  title  to  the  premises  under  the 
defendant  in  ejectment,  John  C.  F.  Chirac,  by  intermediate  convey- 
ances executed  before  the  ejectment.  The  evidence  further  esta- 
blished a  strict  deduction  of  title  by  mesne  conveyances  of  the  lot 
in  question,  down  to  John  Baptist  Chirac,  (the  intestate,)  under 
whom  the  plaintiffs  claimed  the  same  as  heirs. 

The  plaintiffs  then  proved  by  a  surveyor,  that  he  had  surveyed 
most  of  the  lines  and  streets  in  Howard's  late  addition  to  Baltimore 
town,  in  1782,  according  to  the  official  plat  and  location  thereon  in 
the  Mayor's  office,  (which  plat  was  also  then  given  in  evidence 
by  the  plaintiffs  to  the  jury ;)  that  he  had  run  the  lines  of  Lun's 
lot,  according  to  the  patent  or  certificate  thereof,  and  that  the  pre- 
mises described  *in  the  plaintiff's  declaration  and  in  the  writ  r*6i  o 
of  possession  were  in  Lun's  lot,  and  also  within  the  said  ad-  ^ 
dition,  and  were  known  as  lot  802,  &c« 

The  plaintiffs,  after  having  given  in  evidence  the  plot  aforesaid, 
upon  which  was  located  lot  No.  802,  and  Walnut  street,  then  gave 
in  evidence,  from  the  original  book  of  entry  and  record  in  the 
Mayor's  office,  certain  proceedings,  condemning  Walnut  street  to 
be  shut  up,  and  ordering  that  each  person  interested  by  having  lots 
in  the  street,  be  entitled  to  one-half  of  such  street,  on  each  side,  &c. 

The  defendant  then  offered  in  evidence  another  plat  in  the  same 
volume  of  city  plots,  being  a  plat  of  Howard's  addition  to  Balti- 
more, in  1766,  in,  order  to  show  that  the  whole  of  Walnut  street 
was  contained  within  such  last  mentioned  addition,  already  read  iii 
evidence,  to  the  admission  of  which  the  plaintiffs  objected,  but  the 
Court  overruled  the  objection,and  permitted  the  plot  to  go  to  the  jury. 

The  admission  of  this,  evidence  constitutes  the  first  exception  of 
the  plaintiffs.  It  is  in  the  first  plape^id,  that  it  was  not  proper 
evidence  agaitist  the  plaintiffs,  after  the  recovery  in  ejectment,  even 
if  the  plat  in  question  had  been  duly  authenticated.  But,  at  all 
events,  it  is  contended  that  it'  is  not  per  se  evidence,  merely  from 
the  fact  that  it  is  found  in  a  volume  of  city  plats,  which  contained 
the  general  plat  already  in  evidence,  and  which  had  been  specially 
^authenticated  by  the  surveyor.  We  are  of  opinion  that  this  last  ob- 
jection is  well  founded.  The  book  itself  had  not  been  authenticated 
as  a '  book  of  public  plats  regularly  made ;  but  a  single  plat  only 
in  the  volume  had  been  a^uthenticated.  The  whole  volume,  there- 
fore, was  not  in  evidence ;  and  if  the  defendant  meant  to  use  any 
other  plat,  it  was  his  duty  to  establish  it  as  evidence,  by  competent 
proo&  of  its  particular  authenticity. 

The  other  objection  assigned  for  rejection  of  it  admits  of  more 
doubt.  It  is  said,  that  the  effect  of  this  evidence  would  be  to  esta- 
blish, that  John  B.  Chirac  (the  intestate)  had  no  title  to  a  certain 
portion  of  the  land  recovered  in  the  ejectment  Unless  the  defend- 
ant was  absolutely  concluded  by  the  judgment  in  that  suit,  he  was 
certainly  at  liberty  to  dispute  any  part  of  that  title.  And,  if  it  were 
material  for  the  ^plaintiffs  to  prove  the  actual  location  of  the  r««20 
lot  802,  and  Walnut  street,  in  Howard's  late  addition,  in  ■- 
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1782,  no  reaaon  occurs  to  us,  why  the  defendant  was  not  at  liberty 
to  disprove  the /act,  by  showing  that  Walnut  street  was  in  Howard's 
former  addition,  in  1766.  It  is  merely  evidence  to  rebut  other 
parol  evidence  of  the  plaintifis,  as  to  the  location. 

The  plaintiffs  then  further  read  in  evidence  the  depositions  of 
certain  witnesses  in  France,  taken  under  a  commission  to  establisb 
their  pedigree.   The  testimony  was  to  this  effect :  that  J.  B.  Chirac, 
the  father  of  the  intestate,  had  three  wives;  that  by  his  second  wife 
he  had  two  sons ;  the  intestate,  and  one  Gabriel  B.  R.  Chirac  ;  that 
the  intestate  died  in  1799;  that  )|b  brother  Gabriel  left  Ftance,  and 
went  to  the  islands.    One  of  the  witnesses  said  he  died  in  the 
islands.    Another  witness  stated,  that  before  1 797,  she  resided  in 
St.  Domingo,  and  lived  on  a  plantation  near  that  of  J.  B.  Chirac, 
(the  intestate ;)  that  she  heard  in  Su  Domingo,  that  his  brother  came 
to  the  intestate's  residence  there;  and  it  was  publicly  reported  in  the 
neighbourhood,  that  the  said  brother  had  died  ;>  that  she  heard  this 
at  the  house  of  a  friend  where  the  intestate  visited,  and  heard  it 
very  often,  and  that  it  was  generally  stated  as  a  &et;  that  she  never 
saw  the  brother,  and  never  heard  that  he  was  married,  and  never 
heard  of  him  as  being  alive  since  the  report  of  his  death;  that  she 
is  no  relation  of  the  fomily,  and  never  was  at  the  intestate^s  house 
while  he  was  at  St  Domingo ;  and  did  not  know  or  believe  that 
there*  yrere  any  ladies  living  there  when  the  brother  died. 

The  plaintifis  then  offered  to  prove,that  the  original  commission 
for  taking  the  testimony  issued  in  the  said  ejectment  cause,  with  the 
depositions  taken  under  the  same,  were  lost ;  and  then  offered  to 
read  to  the  jury  the  bill  of  exceptions,  contained  in  the  record  afore- 
si^id,  in  order  to  show  the  pedigree  of  the  plaintiSs'  family.  But 
the  Court  refused  to  allow  the  same  to  be  read  in  evidence  to  the 
jury.  This  refusal  constitutes  the  second  exception  of  the  plain- 
tiffs. The  bill  of  exceptions  so  rejected  was  taken  by  the  plaintiffs, 
and  did  not  refer  to  any  depositions ;  but  it  stated  that  the  plaintiffs 
*6211  ^^^^  ^^  evidence  to  the  jury,  that  the  intestate  was  a  ^native 
^  of  France  ;  that  the  lessors  of  the  plaintiffs  (naming  them) 
were  the  brothers  and  sisters,  and  grand-niece,  &c.,  of  the  intestate, 
&c.;  ''and  that  neither  the  father  nor. mother,  qor  any  brother  or 
sister  of  the  whole  blood  of  the  said  intestate,  nor  their  issue  or  de- 
scendants, were  living  at  the  time  of  his  death." 

Upon  consideration  we  are  of  opinion  that  under  the  circumstances 
of  this  case,  the  evidence  was  admissible  for  the  purpose  of  esta- 
blishing the  pedigree  of  the  plaintiiis'  family;  and  tliis  is  the't>nlv 
view  in  which  it  was  presented  to  the  Court  It  is  well  known, 
that  in  cases  of  pedigree,  the  rules  of  law  have  been  relaxed  in  re- 
spect to  evidence,  to  an  extent  far  beyond  what  has  been  applied  to 
other  cases.  This  relaxation  is  founded  upon  principles  of  public 
convenience  and  necessity.  In  a  case  between  the  parties  to  the 
suit,  in  which  this  bill  of  exceptions  was  taken,  the  evidence  would 
have  been  conclusive.  Although  Reinecker  was  not  the  defendant 
in  that  suit,  yet  he  was  the  real  landlord  and  party  in  interest,  and 
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conducted  the  suit ;  and  the  evidence  of  the  facts  so  proved  as  to 
pedigree,  ought  under  such  circumstances,  we'  think,  to  be  admitted 
as  prima  facie  evidence  against  hint  He  had  the  meftns  of  con- 
testing those  facts,  and  if  he  did  not  avail  himself  of  those  means^^ 
it  may  feirly  be  presumed,that  he  yielded  to  the  sufficiency  of  the 
proofs. 

This  was  the  whole  evidence  in  the  cause ;  and  it  being  closed 
on  both  sides,  the  plaintiffs  oflfered  the  same  record  of  the  recovery 
in  the  ejectment  cause,  as  conclusive  evidence  of  their  right  and 
title  to  the  premises,  against  J.  C.  F.  Chirac,  (the  defendant  therein,) 
and  against  the  defendant  Reinecker  holding  under  that  title,  which 
the  Court  refused  to  admit  This  refusal  constitutes  the  third  ex- 
ception  of  the  plaintiffs.  The  plaintiffs  then  prayed  the  Court  to 
instruct  the  jury,that  if  they  believe  the  evidence,  the  plaintifl^  have 
shown  a  sufficient  title  to  the  premises  in  the  deckuration,  to  entitle 
them  in  law  to  maintain  their  action  against  the  defendant,  which 
the  Court  refused  to  give.  And  this  refusal  constitutes  the  fourth 
exception  of  the  plaintiifisi.  There  was  a  fifth  exception,  but  it  Js 
unnecessary  to*  refer  to  it,  because  it  is  a  n;^e-  repetition  (apparent- 
ly by  mistake)  of  the  fourth. 

^Before  proceeding  to  consider  these  exceptions,  it  may  r^i^Qo 
be  proper  to  say  a  few  words  explanatory  of  that  part  of  the  '■ 
former  decision  of  this  Court  as  it  stands  reported  in  11  Wheaton's 
Reports,  280,  et  seq.  The  record  of  the  ejectment  suit  had  been 
rejected  by  the  Court  below  as  any  evidence  against  Reinecker, 
although  it  was  offered,  in  connexion  with  other  evidence,  to  esta- 
blish that  Reinecker,  although  not  a  party  on  the  record,  was  the 
real  landlord,  and  had  received  the  rents  and  profits,  and  had  notice 
of  the  suit,  and  had  employed  counsel  to  defend  it,  and  resisted  the 
recovery.  In  the  opinion  of  the  Court  upon  this  point,  it  was 
stated  that,  in  general,  a  recovery  in  ejectment,  like  other  judg- 
ments, binds  only  parties  and  privies.  It  is  conclusive  evidence  in 
an  action  for  mesne  profits  against  the  tenant  in  possession,  or  other 
defendant  on  record.  But  in  relation  to  third  persons  the  judgment 
is  not  conclusive ;  and  if  they  are  sued  in  an  action  for  mesne  pro- 
fits, they  may  controvert  the  plaintiff's  title  at  large.  In  such  a  suit 
(that  is  to  say,  against  third  persons)  the  record  of  the  ejectment  is 
not  evidence  to  establish  the  plaintiff's  title,  but  is  admissible  to 
show  the  possession  of  the  plaintiff.  This  proposition  has  been 
supposed  at  the  bar  to  indicate  an  opinion  that  in  the  case  then  be- 
fore the  Court,  with  reference  to  all  the  circumstances  of  notice,  and 
rating  of  the  rents,  &c.,  by  Reinecker,  the  record  was  only  evi- 
dence of  the  possession  and  not  of  the  title  of  the  plainli^  Such 
was  not  the  understanding  of  the  Court.  The  proposition  was  as- 
serted as  to  third  persons  generally,  who  were  strangers  to  the  suit 
Even  as  to  such  persons,  it  was  asserted »that  the  record  was  adnris- 
sible  to  show  the  possession  of  the  plaintiff.  The  particular  cir- 
cumstances of  Reinecker's  case,  as  connecting  him  with  the  parties, 
were  not,  in  that  part  of  the  opinion,  in  the  view  of  the  Court    lu 
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the  subsequent  commeDtary  of  the  Court  on  the  case  of  Hunter  cv 
BrittSy  3  Campbell's  Rep.  455,  a  doubt  was  intimated^  whether  a 
mere  notice,  in  pais,  to  the  landlord,  who  was  not  a  party  to  the 
record,  was  conclusive  upon  him ;  but  not  the  slightest  doubt  was 
intimatedythat  it  was  prima  &cie  evidence  of  title,  as  well  as  of 
possession,  against  him,  under  such  circumstances.  The  point, 
*fi231  ^'^^^'^^^  ^^®  record  in  the  ^ejectment  suit  was  not  prima  facie 
^  evidence  of  title  in  the  plaintifls,  as  against  a  person  stand- 
ing in  the  predicament  of  Reinecker,  was  not  decided  at  that  time, 
and  was  not  necessary  to  the  decision. 

Upon  consideration  of  the  question  presented  by  the  third  excep- 
tion above  mentioned,  we  retain  the  opinion,  that  the  record  in  the 
ejectment  suit  was  not  conclusive  evidence  upon  persons  not  parties 
to  the  record ;  but  we  are  also  of  opinion  that  it  was  prima  facie 
evidence  of  the  plaintiff's  tlUe  and  possession  against  Reinedcer, 
under  the  circumstances  adduced  in  evidence.  He  had  full  notice 
of  the  suit,  and  had  the  fullest  means  to  defend  it  The  parties 
upon  the  record  were  his  agents  or  tenants,  and  he,  in  effect,  diough 
not  in  form,  took  upon  himself  the  defence  of  the  suit  Tlie  case 
is  stronger  than  that  of  Hunter  vs.  Britts,  and  fairly  within  the 
reach  of  the  principle  decided  by  it.  There  was  then  no  error  in 
the  Court  in  refusing  to  give  this  instruction. 

The  fourth  exception  can  be  sustained  only  upon  the  ground,that 
there  was  no  fact  in  the  cause  upon  which  there  was  any  doubtful 
or  contradictory  evidence.  If  there  was  any  such  evidence,  it  would 
have  been  improper  for  the  Court  to  withdraw  the  question  of  its 
credibility  from  the  jury.  And  if  the  evidence  was  merely  of  a  pre- 
sumptive nature,  it  was  not  for  the  Court  to  decide  as  a  point  of 
law,  how  much  it  ought  to  weigh  with  the  jury.  It  was  properly 
their  province  to  draw  the  conclusions  of  fact  arising  from  such 
presumptions.  They  might  have  believed  the  evidence,  but  at  the 
same  time  not  have  been  satisfied»that  it  justified  them  in  inferring 
from  it  other  facts  not  positively  proved. 

The  real  difficulty  in  the  case  arises  from  the  peculiar  structiue 
of  the  prayer  of  the  plaintiff  and  the  introduction  of  parol  evi- 
dence at  the  trial  by  them,  to  fortify  what  had  been  already  declared 
by  the  Court  to  be  prima  facie  evidence,  record  evidence  of  title. 

If  the  Court  had  been  asked  to  instruct  the  jury,that  the  evidence 
of  the  plaintiffs,  if  believed  by  the  jury,  was  competent  in  point  of 
law,  from  which  they  might  infer  all  the  necessary  facts  td  maintain 
the  action,  unless  it  was  rebutted  on  the  part  of  the  defendant,  it 
•6241  ^^"^^  h^ve  been  •unobjectionable.  It  would  have  left  the 
^  matters  of  fact  for  the  just  consideration  of  the  jury,  upon 
the  prima  facie  evidence  of  the  plaintiffs.  But  the  difficulty  is,  that 
a  matter  of  fact,  of  vital  consequence  to  the  plaintiffs,  was,  whether 
Gabriel  B.  R.  Chirac,  the  brother  of  the  whole  blood  of  the  intes- 
tate, was  dead  without  leaving  lawful  issue  upon  the  death  of  the 
intestate.  The  plaintiffs  very  unnecessarily  introduced  parol  evi- 
dence on  this  subject,  after  the  Court  had  ruled  that  the  receiving  in 
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the  ejectment  was  prima  facie  evidence  of  their  title.  The  parol  evi- 
dence did  not  pointedly  establish  the  death  of  Gabriel,  (for  the  bill  of 
exceptions  haa  been  rejected  as  evidence,)  although  it  was  exceed- 
ingly strong^as  presumptive  prt>of;  and  as  such,  it  was  the  province 
of  the  jury  to  pass  upon  it.  The  Court  was  right  therefore  in  re- 
fusing the  prayer  of  the  plaintiffs,  because  it  trenched  upon  the 
proper  province  of  the  jury,  by  requiring  the  Court  to  assume  a 
fact,  which  was  not  absohitely  proved,  but  was  matter  of  inference 
aftd  presumption  upon  the  whole  testimony. 

The  defendant  afterwards  prayed  the  Court  to  instruct  the  jury 
as  follows :  1.  That  if  from  the  evidence  the  jury  believed  that  J. 
B.  Chirac,  who  died  seised  of  the  premises  in  the  declaration  men- 
tioned, had  any  brother  or  brothers,  sister  or  sisters  of  the  whole 
blood  or  their  descendants,  who  survived  the  said  J.  B.  Chirac  the 
yoilnger,  then  the  plaintiffs  are  nc^t  entitled  to  recover.  2.  That  if  the 
jury  believe  that  the  said  John  B.  Chirac  the  elder,  had  by  his  se- 
cond wife  another  son  besides  the  said  son,  J.  B.  Chirac,  the  intestate, 
then  it  is  incumf>ent  upon  the  plaintiffs  to  show,  before  they  can 
entitle  themselves  to  recover,  that  such  son  died  before  the  said  in- 
testate without  lawful  issue.  3.  That  if  the  jury  believed,that  the 
said  John  B.  Chirac  the  elder  had  by  his  first  wife  a  daughter  who 
married  a  certain  Samuel  Bonfils,  by  whom  she  had  a  son  named 
John  Baptist  Bonfils,  who  married  Ann  Coton,  who  had  a  daughter 
Maria  Bonfils,  who  married  Despertes,  one  of  the  plaintiffs,  it  is 
incumbent  upon  the  plaintifis  before  they  can  entitle  themselves  to 
recover,  to  show  the  death  of  the  great-grandfather,  grandmother, 
and  &ther,  before  the  impetration  of  the  original  writ  in  this  case ; 
and  that  the  plaintiffs  have  offered  no  evidence  of  these  facts.  The 
Court  gave  the  ^instructions  so  prayed  for,  and  the  plaintifis  r^g^R 
filed  their  exception  thereto.  '- 

The  first  instruction  is  open  to  two  objections.  It  asks  the  Court 
to  instruct  the  jury,  that  if  from  the  evidence  they  believed 
(among  other  things)  that  the  intestate  had  any  sister  or  sisters  of 
the  whole  blood  or  their  descendants,  who  survived  him,  &c.,  the 
plaintiffs  were  not  entitled  to^  recover.  Now,  there  was  not  the 
slightest  evidence  from  which  the  jury  had  a  right  to  believe  the 
existence  of  any  such  sister  or  sisters ;  and  without  such  evidence 
the  Court  ought  not  to  have  given  the  instruction,  since  it  was  cal- 
culated to  mislead  them,  and  to  raise  a  mere  speculative  question. 

But  a  still  more  decisive  reason  against  it  is,  that  by  the  law  of 
descent  of  Maryland,  a  person,  claiming  as  heir,  must,  prove  him- 
self heir  of  the  person -last  actually  seised  of  the  estate ;  and  if  the 
intestate  had  left  a  brother  of  the  whole  blood,  who  siurvived  him 
and  died  without  issue,  and  without  ever  having  been  actually 
seised  of  die  estate,  the  plaintiffs  would  still  have  been  entitled  to 
recover,  as  heirs  of  the  half  blood  of  the  person  last  seised. 

The  second  instruction  was  rightly  given.  It  was  hot  sufficient 
for  the  plaintiffs  to  show, that  Gabriel  was  dead,  but  that  he  died 
without  lawful  issue  j  for  otherwise  such  issue  were  entitled  to  re- 
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necessary  to  their  own  heirship ;  and  it  cannot  adibit  of  doubt  that 
this  was  uecessaiy.  The  same  rule  is  laid  down  in  SStaikJeou 
Evidence,  1099,  and  is  supported' by  the  case  of  Richards  tw.  Bidi. 
arde,  there  cited  from  Mr.  Ford,'s  MSS.,  and  also  by  Doe  vs.  Griffin, 
15  East's  Rep.  893. 

The  third  instrucdon  assumes  to  decide  a  question  of  ^t,  npoD 
which  we  think  there  was  evidence  before  the  jury.  Tlie  reomt 
of  the  recovery  in  the  ejectment  suit  was  prima  focie  evideuceoftBe 
plaintiff'  title ;  and  the  depositions  in  the  cause,  aod  the  siructnra 
of  the  interrogatories  and  answers,  presupposed  the  death  of  Ite 
great-grandfather,  grandmother,  and  father  of  the  intestate.  Tliera 
was  error  then  in  the  Court  in  giving  this  instruction. 
'6861  'Upon  th&  whole  the  judgment  must  be  reversed,  and  tl» 
^  ,  cause  remanded  with  directicKis  to  award  a  venire  bags  it 
novo. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  ncoid 
iromthe  Circuit  Court  of  the  United  States,  for  the  district  of  Maiy- 
land,  and  was  argued  by  counsel.  Or  consldenitioa  whereof,  (^ 
Court  is  of  opinion,  that  the  said  Circuit  Court  erred  in  admiuing  4« 
plat  offered  m  the  evidence  by  the  defendant's,  counsel,  as  slated  in 
the  plaintiSs'  first  bill  of  exceptions.  And  also  erred  in  refusing  to 
admit  as  evidence  the  bill  of  exceptions  stated  in  the  plaintiff' se- 
cond bill  of  exceptions.  And  the  said  Circuit  Court  also  erred  in 
granting  the  instructions  firstly  and  thirdly  prayed  for  by  the  defeod- 
ants,  as  slated  in  the  plaintiffs'  sixth  bill  of  exceptions.  Where- 
upon, it  is  considered,  ordered,  and  adjudged  by  this  Court,  tlut,fot 
the  errors  aforesaid,  the. judgment  of  the  said  Circuit  Court  in  the 
cause  be,  and  the  same  is  hereby,  reversed  and  annulled;  and  that 
the  said  cause  be,  and  the  same  is  hereby,  remanded  to  the  niil 
Circuit  Court,  with  directions  to  award  a  veniie  lacias  de  oeva. 
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^David  Wilkivsok,  Plaiktiff  in  error,  vs.  Thomas  Lxland  and 

OTHSR8,  Defendants  tK  error. 


X  J.  died  ia'New  Hampdiira,  feisad  of  real  eitate  m  Rhode  UaDd^hsviiig  deviMd.  the  mom 
to  hb  daughter,  an  ii^mt  Hia  execatiiz  prored  the  will  in  New  Hampahira,  and  ob- 
tained a  lioenae  from  a  probate  Court,  in  that  alate,  to  aell  the  real  estate  of  the  testator  for 
the  payment  of  debts.  She  aold  the  real  estate  in  Rhode  Island  for  that  purpose,  and 
eonveyed  the  aame  by  deed ;  givmg  a  bond  to  procure  a  confirmation  of  the  conveyanee 
by  the  legislature  oC  Rhode  Island.  The  proceeds  of  the  sale  were  appropriated  to  pay 
the  debts  of  the  intestate.  Held,  that  the  act  of  tha.  legklatore  of  Rhode  Island,  winch 
confirmed  the  title  of  the  purchaafprs,  was  valid. 

The  legislative  and  judicial  authority  of  New  Hampehire  were  bounded  by  the  terriUnry  of 
that  state,  anid  could  not  be  rightfully  exercised  to  pass  estatea  lying  in  another  state.  The 
aale  of  real  eatate  in  Rhode  Island,  by  an  eiecutrtz,  under  a  lioenae  granted  by  a  Court 
of  probate  of  Neir  Hampshira,  was  void ;  and  a  deed  executed  by  her  of  the  estate  was, 
proprio  vigon,  iw^wrative  to  paas  any  tlUe  of  the  testator  to  any  lands  deacribed  therein. 
[666] 

By  the  laws  of  Rhode  Island,  the  proMeof  a  will,  in  the  proper  probate  Court,  ia  understood 
to  be  an  indiapenaable  preli|qinaTy  to  establish  the  right  of  the  deviaeei,  and  disn  hia  title 
relataa  back  to  the  death  of  the  testator.  [666]  i 

That  government  can  searoely'be  deenwd  to  be  fiee^  where  the  righte  of  propeity  are  left 
tcMy  depoident  on  the  wiU  of  Uie  legislative  body,  without  any  restiyint  The  funda- 
mental maxima  of  a  free  government  seem  to  require  that  the  righte  of  personal  libet^ 
and  private  propeity  ahould  be  held  sacred.  At  least,  no  Court  of  justice  in  thin  country 
wouU  be  justified  in  aasnming,  that  the  power  to  violate  or  disregard  them,  a  power  ao 
repugnant  to  the  common  principlea  of  justice  and  civil  liberty,  luriced  under  any  general 
grant  of  legislatiYe  authority,  or  ought  to  be  inq>lied  from  any  genecml  expreasions  of  the 
win  of  the  people.  The  people  ought  not  to.  be  presumed  to  part  with  righto  ao  vital  to 
their  aecurity  aiod  well  betng,  withirat  veiy  strong  and  direct  expreanoos  of  such  aa  i»> 
tention.  [657] 

It  is  admittfid  tbiat  the  title  of  an  heir  by  deaoent  in  die  real  aMate  of  hb  ancestor,  apd  of  a 
devisee  ef  an  estate  unconditionally  deviaed  to  him,  is  upon  the  ^eath  of  the  party  under 
whom  he  daima  immediately  Revolved  upon  him,  and  he  acquires  a  veated  eatate.  But 
thia,  though  true  in  a  general  aenae,  atill  leavoa  hb  title  encumbered  with  all  die  Uena. 
which  have  been  created  by  the  party  in  hi*  lifbttme,  ot  by  law  at  hia  deeeaae.  It  ia  not 
aa  unqualified,  though  it  may  be  a  veated  mtereat,  and  it  confion  no  title^  except  to  what 
remains  after  every  such  lien  is  disefaarged.  [668] 

By  the  lawa  of  Rhode  Uand,  aa  well  aa  of  all  the  New  England  atatea,  the  real  eatate  of 
intestatea  stands  chargeable  with  the  payment  of  their  debts  upon  a  deficiency  of  aaseta. 
[668] 

A  legislative  act  ia  to  be  interpreted  aooordmg  to  the  intention  ef  tfa^  leguiaCore  apparent 
upon  ite  tkce.  Every  technical  rale,  aa  to  the  oonatrnctioQ  or  fi>roe  of  particular  terms, 
must  yield  to  the  clear  expieuaion  of  the  panunonnt  will  of  the  lagiatetore.  [663] 

♦ERROR  to  the  Circuit  Court  of  Rhode  Island.  ^^^ 

This  ease  came  before  the  Court  upon  a  bill  of  exceptions  ^ 
tendered  by  the  plaintiff  in  error,  they  having  been  defendants  be- 
lowy  on  the  trisd  of  the  cause  in  the  Circuit  Court  In  that  Court 
the  defendants  in  error  instituted  an  ejectment  for  the  recovery  of  a 
lot  of  ground  called  ^  The  Swamp  Lot/'  lying  in  North  Providence, 
in  the  state  of  Rhode  Island;  which  lot  of  ground  was,  with'other 
lands,  devised  by  Jonathan  Jenckes  of  Winchester,  in  the  state  of 
New  Hampshire,  by  his  last  will  and  testament,  dated  the  17th  of 
January,  1787,  to  his  daugbtei'  Cynthia  Jenckes;  subject  to  a  life 
estate  therein  of  his  sister  Lydia  Pitcher,  who  was  then  in  posses- 

471 


698  SUPREME  COURT. 

[  WUktntoo  01.  Leisnd  et  aL] 

sion  of  the  same,  and  so  continued  until  her  death  on  the  10th  of 
August,  1794. 

Jonathan  Jenckes  was  also  seised  of  other  lands  in  North  Pron 
dence  and  in  Smithfield,  Rhode  Island ;  and  also  of  real  estate  in 
New  Hampshire  and  in  Vermont,  most  of  which  were  devised  to 
his  daughter  Cynthia.  A  small  part  of  his  New  Hampshire  lands 
was  devised  for  the  payment  of  his  debts.  C]rnthia  Jenckes,  his 
wife,  and  Arthur  Fenner  of  Providence,  Rhode  Island,  were  ap- 
pointed the  executors  of  his  will.  Cynthia  Jenckes,  alone,  qualified 
as  executrix.  The  testator  died  at  Winchester,  in  New  Hampshire, 
on  the  31st  of  January,  1787,  a  few  days  after  making  his  wUL    ^ 

No  probate  of  the  will  of  Jonathan  Jenckes  was  made  in  the  state 
of  Rhode  Island. 

The  plaintifls  in  the  ejectment  are  the  heirs  of  Cynthia  Jenckes, 
and  claim  the  preinises  under  the  devise  to  her,  she  having  after- 
wards intennamed  with  Joel  Hastings. 

The  title  of  the  plaintiff  in  enor  was  as  follows : 

Cynthia  Jenckes,  the  widow  and  executrix  of  Jonathan  Jenckes, 
having  been  qualified  in  New  Hampshire  to  act  as  executrix,  on 
the  18th  of  August,  1790,  returned  to  the  probate  Court  of  the 
county  of  Cheshire  an  inventory  of  the  real  and  personal  estate  in 
New  Hampshire  and  Vermont,  amounting  to  one  thousand  seven 
hundred  and  ninety-two  pounds  twelve  shillings  and  nine  pence. 
A  commis3ion  of  insolvency  was  afterwards  granted  by  the  probate 
Court,  and  on  the  dd  of  January,  1792,  the  commissioners  reported 
the  whole  amount  of  debts  due  by  the  estate ;  of  which  nine  hun- 
dred and  twenty  pounds  nineteen  shillings  were  due  to  citizens 
*6291  ^^'^^^^^  Island.  In  February,  1792,  the  executrix  *settlcMi 
^  her  account  in  the  probate  Court,  and  a  balance  of  fifteen 
pounds  seven  shillings  and  seven  pence  remained  in  her  hands, 
"  the  guardian  of  the  heirs  appearing  and  consenting"  to  the  settle- 
ment 

On  the  22d  of  July,  1790,  a  license  to  sell  the  real  estate  of  Jona- 
than Jenckes,  to  pay  and  discharge  the  debts  of  the  estate,  was 
granted  by  the. Probate  Court  of  Cheshire  county;  and  on  the  12th 
day  of  November,  1791,  Cynthia  Jenckes,  as  executrix  of  Jonathan 
Jenckes,  sold  and  conveyed  by  deed  to  Moses  Brown  and  Oziel 
Wilkinson,  the  reversion  of  the  three  acre  swamp  lot,  the  premises 
in  dispute.  The  other  real  estate  in  Rhode  Island  was  also  sold  ' 
and  conveyed  by  her  at  the  same  time. 

On  the  day  the  sale  was  made,  Cynthia  Jenckes  executed 'a  bond 
to  the  purchasers,  reciting  that  by  virtue  of  the  license,  and  in  pur- 
suance of  its  directions,  a  sale  had  been  made  of  all  the  estate  which 
belonged  to  the  testator  in  the  towns  of  Providence,  Smithfield,  and 
North  Providence,  in  the  county  of  Providence,  andistate  of  Rhode 
Island,  and  that  she  had  received  pay  for  the  same;  <*and  whereas 
some  doubts  may  arise  whether  a  sale  and  conveyance  so  made  by 
virtue  of  the  license  of  the  judge  of  probate,  in  the  state  of  New 
Hampshire,  will  give  a  good  and  sufficient  title  to  lands  and  tene- 
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ments  lying  in  the  state  of  Rhode  Island,  and  Providence  planta- 
tions; now,  for  the  clearing  of  all  doubts  respecting  the  premises^  I, 
the  said  Cyiithia  Jenckes,  in  my  said  capacity,  do  covenant,  and  en- 
gage for  myself,  my  heirs,  executors,  and  administrators,  to  and  with 
&ie  said  Moses  Brown,  Oziel  Wilkinson,  and  Thomas  Arnold,  their 
heirs,  executors  and  administrators,  that  I  will  procure  an  act  to  be 
passed  by  the  legislature  of  the  state  of  Rhode  Island,  ratifying  and 
confirming  the  title  by  nfe  granted  and  conveyed  as  aforesaid,  to 
them  and  their  heirs  and  assigns  forever;  or  in  failure  thereof,  that  I 
will  repay  the  purchase  money  which  I  have  received  for  the  same, 
with  lawful  interest,  and  such  reasonable  costs  and  damages  which 
they  may  or  shall  diereby  sustain,  as  shall  sufficiently  indemnify, 
and  save  them  free  ftom  loss  in  the  premises,  to  all  intents  and  pur- 
poses." 

At  the  June  sessions  of  the  legislature,  Cynthia  Jenckes,  *by  r«gQQ 
her  attorney  regularly  constituted,  petitioned  the  legislature  ^ 
of  the  state  of  Rhode  Island,  representing,  ''that  the  personal  estate 
of  the  said  Jonathan  Jenckes,  being  insufficient  to  pay  his  debts, 
your  petitioner  obtained  authority  from  the  honourable  John  Hub- 
bard, Judge  of  probate  for  the  county  of  Cheshire,  in  said  state  of 
New  Hampshire,  where  the  said  Jonathan  last  lived,  to  make  sale 
of  so  much  of  the  real  estate  of  the  said  Jonathan  Jenckes  as  should 
be  sufficient  for  the  purpose  of  paying  his  debts ;  that  your  petitioner, 
in  pursuance  of  said  authority,  sold  and  conveyed  a  part  of  said  de- 
ceased's estate,  situated  in  this  state;  that  for  the  said  estate  your  pe- 
titioner received  a  part  of  the  consideration  money,  and  the  residue 
thereof  is  to  be  paid  when  the  deed  executed  by  your  petitioner  shall 
be  ratified  by  this  assembly;  your  petitioner  would  further  show, 
that  the  residue  of  the  said  purchase  money  is  absolutely  necessary 
fo  pay  the  debts  due  from  said  estate,  and  which  are  now  running 
in  interest  She  therefore  humbly  prays  your  honours  will  be 
pleased  to  ratify  and  confirm  the  sale  aforesaid,  being  by  a  deed 
made  by  your  petitioner  unto  Moses  Brown  and  others,  on  the  12th 
day  of  November,  A.  D.  1791,  for  the  consideration  of  five  hundred 
and  fifty  dollars;  whereby  your  petitioner  conveyed  the  right  of 
redemption  to  a  certain  mortgaged  estate,  and  also  other  lands  in 
said  deed  mentioned,  situated  in  Smithfield  and  North  Providence." 

Whereupon  the  legislature  passed  the  following  act:    ' 

State  of  Rhode  Island,  sc 

At  June  session  of  the  General  Assembly,  A.  D.  1792. 

Whereas,  Cynthia  Jenckes,  late  of  Winchester,  jn  the  state  of 
New  Hampshire,  now  of  the  state  of  Vermont,  executrix  of  the  last 
will  and  testament  of  Jonathan  Jenckes,  late  of  Winchester  aforesaid, 
deceased,  preferred  a  petition  and  represented  unto  this  assembly, 
that  his  personal  estate  being  insufficient  for  the  payment  of  his 
debts,  she  obtained  authority  from  the  honourable  John.  Hubbard, 
Esq.,  the  judge  of  probate  for  the  county  of  Cheshire,  in  the  state  of 
New  Hampshire  aforesaid,  where  the  said  Jonathan  last  lived,  to 
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make  sale  of  so  much  of  the  real  estate  of  the  said  Jonathan  Jendres, 
*6311  ^^  s^uld  be  sufficient  to  pay  his  debts;  that  *b7  rirtue  of  said 
^  authority  she  made  sale  to  Moees  Brown  and  others,  of  part 
of  the  said  real  estate,  situated  within  this  state ;  that  she  hath  received 
part  of  the  consideration  money,  and  the  remainder  is  to  be  paid 
when  the  sale  aforesaid  shall  be  ratified  by  this  assembly ;  and  that 
the  residue  of  said  purchase  inoney  is  necessary  for  the  payment  of 
said  debts ;  and  thereupon,  the  said  Cynthia  prayed  this  assembly  to 
ratify  and  confirm  the  sale  aforesaid,  which  was  made  by  a  deed 
executed  by  heron  the  12th  day  of  November  last  past,- for  the  con- 
sideration  of  five  hundred  and  fifty  dollars,  whereby  she  conveyed 
the  right  of  redemption  to  a  certain  mortgaged  estate,  apd  also  other 
lands  in  the  said  aeed  mentioned,  situated  in  Smithfield  and  North 
Providence. 

On  due  consideration  whereof,  it  is  enacted  by  this  general  assem- 
bly, and  by  the  authority  thereof,  th£i  the  prayer  of  the  said  peti- 
tioner be  granted,  and  that  the  said  deed  be,  and  the  same  is  here- 
by, ratified  and  confirmed,  so  far  as  respects  the  conveyance  of  any 
right  or  interest  in  the  estate  mentioned  m  said  deed,  which  belonged 
to  the  said  Jonathan  Jenckes  at  the  time  of  his  decease. 

A  Judgment  pro  forma,  for  the  plaintiffs,  was  entered  in  the  Cir- 
cuit Court,  and  this  writ  of  error  was  sued  out 

The  case  was  argued  by  Mr.  Whipple,  and  Mr.  Wirt,  for  the 
plaintifi*  in  error;  and  by  Mr.  Webster,  with  whom  was  Mr.  Hub- 
bard, for  the  defendants. 

Mr.  Whipple,  for  the  plaintiff  in  error,  after  stating  the  &cts  of 
the  case,  proceeded  to  say,  that  the  whole  case  before  the  Court 
turns  upon  the  constitutional  validity  of  the  act  of  the  legislature  of 
Rhode  Island. 

All  the  lands  of  Jonathan  Jenckes,  in  the  state  of  New  Hampshire, 
were  sold  for  the  payment  of  debts.  A  large  amount  of  debt  was 
due  in  Rhode  Island,  and  it  is  admitted  that  the  proceeds  of  the  sale 
of  the  swamp  lot  were  applied  to  the  payment  of  the  debts  of  the 
testator.  It  is  also  admitted  that  all  the  personal  estate  had  been 
absorbed  by  the  payment  of  debts  in  New  Hampshire.  The  ques- 
tion arising  {torn  these  facts  of  the  case  is,  whether  a  deed  of  land  in 
Rhode  Island,  made  by  a  New  Hampshire  executor,  qualified 
*632l  *^^  ^^^  Hampshire,  and  not  in  Rhode  Island,  the  sale  being 
-'  fairly  made  for  the  payment  of  debts,  and  the  deed  being 
subsequently  ratified  and  confirmed  by  th^  legislature  of  Rhode 
Island,  constitutes  a  valid  conveyance.  It  is  contended  that  it  does: 
and  it  is  at  the  same  time  conceded,  that  such  a  deed  without  such 
confirmation  is  absolutely  void.  This  view  of  the  case  presents  ne- 
cessarily the  question  of  the  power  of  the  legislature  to  pass  the  law. 

No  other  limit  to  the  power  of  the  legislature  of  Rhode  Island  is 
known,  than  that  which  is  marked  out  by  the  Constitution  of  the 
United  States.     If  any  clause  in  that  instrument  is  expressly  or  vir- 
tually infringed  by  the  confirmatory  act  of  1792,  such  a  violation 
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would  render  the  act  a  nullity.  The  national  Constitution  being 
the  only  limitation,  the  Court  has  no  right  to  jironotiQce  a  law  ol 
Rhode  Island  void,  upon  any  other  ground.  It  has  been  said  in 
England/ that  an  act  of  Parliament,  contrary  to  the  principles  of  na- 
tural justice,  would  be  void.  Such  an  opinion,  in  reference  to  a  law 
of  a  state,  has  never  been  intimated  in  this  Court. 

But,  suppose  the  people  to  make  an  express  grant,  authorizing  the 
legislature  to  appoint  a  man  a  judge  in  his  own  case;  or  to  pass  any 
law  contrary  to  natural  justice:  so  long  as  none  of  the  prohibitions 
of  the  Constitution  are  violated,  what  right  has  this  Court  to  in- 
terfere? 

What  was  done  in  the  case  before  the  Court,  was  with  the  full 
knowledge,  concurrence,  and  assent  of  the  people  of  Rhode  Island. 
Acts  authorizing  foreign  executors  to  sell  real  estate,  and  acts  con- 
firming void  deeds,  have  been  passed  ever  since  the  settlement  of 
the  state.  Having  ho  written  constitution,  usage  is  the  law  of 
Rhode  Island.-  The  papers  in  the  case  clearly  show  that  the  legis- 
lature of  that  state  always  has  exercised  supreme  legislative,  execu- 
tive, and  judicial  power.t    There  is  an  executive  magistrate,  but  he 
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f  Intba  eoune  of  the  urgnmeiit  ofthe  ease,  iheoomnel  oftfae  plaintiff  in  error  cited  from 
the  statntee  of  the  atate  of  Rhode  laland,  a  number  of  lawa  ponoed  by  the  legiaiataie  of  the 
■tate  in  which  the  powers  aacrted  to  be  vested  in  that  body  were-ezerciaed. 

Aognst,  1773.  Randall  t».  Rpttinson.  A  petition  for  a  new  trial,  after  a  new  trial  had 
been  given  by  the  Court    Granted. 

Ross  00.  Stow.  Petition  for  a  liew  trial,  aAer  two  verdicts  had  paased  against  the  peti- 
tioner, and  to  remove  the  caase  into  another  county.    Granted. 

August,  1774.  Petition  of  Augustus  Mumford  for  leave  to  amend  a  judgment  he  reoo- 
verad  against  Simon  Hazard,  from  twenty-four  to  seventy-four  doUan.    Granted. 

Petition  from  John  Randall,  stating  that  he  had  again  obtained  a  verdict  against  Matthew 
Robinson  for  thirty-five  pounds,  whiph  the  Snpreme  Court,  on  motion  of  Robinson,  had 
set  aside,  and  praying  that  the  judgment  be  set  aside,  and  **  the  verdict  remain  fotr  as  at  first 
received,  and  that  the  next  Superior  Court  may  be  empowered  to  enter  up  judgment 
thereon  in  lus  favour,  for  his  damages  and  costs  by  the  said  last  jury  found.**    G^ranted. 

Petition  of  George  Ehun,  stating  that  a  final  decree  of  the  king  in  council  had  been  ob- 
tained by  him  against  John  Dorkrey,  and  pmying  that  the  Supreme  Court  be  ordered  to 
carry  the  same  into  efiect    Granted. 

March,  1776.  Petition  of  Benoni  Peaice,  administrator,  to  sell  real  estate  to  pay  debts. 
Granted. 

June,  1776.  Petition  of  Mary  Mason,  to  appoint  aome  peracm  to  settle  the  estate  of 
orphans,  one  of  them  having  gone  to  sea  two  years  ago,  and  not  since  heard  o£  ^  Granted. 

December,  1776.  Petition  stating  that  judgment  had  been  obtained  against  the  petitioner 
for  more  than  the  debt  due.  Granted,  and  the  judgment  declared  null  and  void,  and  the 
Court  directed  to  chancerize  the  bond. 

March,  1777.  Petition  of  Caleb  Fuller,  stating  that  he  and  Shore  Fuller  of  Rehoboth, 
Massachusetts,  are  joint  ownen  of  a  ferry,  and  that  Fuller  refuses  to  use  it  by  turns,  the 
one  during  one  week,  and  the  other  the  next ;  and  praying  **  the  assemblyto  grant  that  he  shall 
improve  said  forry  with  FuUer  in  turns,  exchanging  every  other  we^  and  that  his  turn 
may  begin  the  first  day  of  i\ext  week,  as  hiu  been  customary  for  a  nuniber  of  years  hereto- 
fore, 6lc/*  Granted. 
^  Petition  of  Samuel  Brown,  administrator,  stating  that  the  intestate  covenanted  to  give 
a  deed  to  Nathan  Crary  of  the  state  df  Connecticut,  of  a  house  and  lot,  but  died  before 
executing  it ;  that  the  estate  of  the  intestate  is  insolvent,  and  prays  to  be  authorized  to  give 
the  deed  to  Crary,  in  pursuance  of  said  covenant.    Granted. 

February,  1776.  Petition  of  Benoni  Pearo6,  praying  to  be  released  (mm  his  executor* 
ship,  on  paying  the  balance  in  his  hands  to  the  town  council  of  Providence.    Granted. 

August,  1779.    Petition  of  Othniel  CKxton,  stating  that  administration  had  been  granted 
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*fi3S1  ^  ^totally  destitute  of  executive  power.    He  cannot  pardon 
^  the  slightest  offence;  he  has  no  veto  on  legislation;  and  he 
*fi^4l   *<^^^B^^  appoint  a  single  officer  in  the  state ;  all  the  execatire 
-I  powers  are  exercised  by  the  legislature. 
So  of  its  judicial  powers.  We  have  Courts  acting  upder  standing 
laws;  but  one  of  those  standing  laws  authorizes  the  legi^taie, 
upon  a  petition  for  a  new  trial,  to  set  aside  judgments  at  its  plea- 
sure.   Originally,  the  legislature  was  the  only  Court  in  the  state. 
It  exercised  common  law,  chancery,  probate,  and  admiralty  juris- 
diction.   Its  chancery  jurisdiction  it  has  never  parted  with.    It  is 
the  best  Court  of  chancery  in  the  world.  ^  Its  probate  power,  though 
conferred  upon  inferior  Courts,  has  always  been  exercised  concur- 
rently with  thenL    Accordingly,  we  find  frequent  instances  of  wilb 
proved  and  administration  granted  by  the  legislature. 

The  power  of  granting  license  to  sell  real  estate,  of  proving  wills, 
and  of  confinning  void  deeds,  has  been  so  long  and  so  firequendy 
exercised,  that  it  has  been  known  by  almost  every  man  in  the  state. 
The  people,  knowing  this  usage,  have  acted  under  it,  and  there  is 
hardly  an  acre  of  land  in  Rhode  Island  which,  in  some  period  or 
other,  has  not  been  sold  by  executors,  administrators,  or  guardians 
licensed  by  the  general  assembly;  or  conveyed  by  void  deeds,  cbn- 
firihed  by  that  body.  Tp  draw  into  question  the  validity  of  such 
conveyances,  would  shake  altpost  every  title  in  the  state. 
•6351  *Resort,  however,  to  the  extraordinary  powers  of  die 
-*  Rhode' Island  legislature  to  protect  the  present  conveyance, 
is  uimecessary.    Every  legislature  in  the  Union  possesses  similar 

/ 

upon  hjs  dMightaPf  citato,  and  that  the  adminiatraton  luul  bTonght  aoiiana  agaiiut  biiBi 
and  prajring  that  the  adminiftration  might  be  aet  aaide.  Granted,  and  that  the  town  oooh 
cil  be  directed  to  revoke  the  aame,  and  to  giunt  administration  to  the  petitioner. 

1781.  Petition  of  Sylvester  Gar^haer,  deputy  quartermaster,  stating  that  he,  hj  arte 
of  his  superior  officer,  seiied  a  quantity  of  stock,  aiid  sold  it  for  the  benefit  of  the  Unitri 
States ;  that  he  is  sued  ibr  taking  said  stock,  an4  prays  that  the  action  may  be  stoppei 
Granted. 

Petition  of  Martha  Hartshome,  stating  that  hec  husband  devised  certain  real  estilB 
to  her  for  life,  remainder  to  his  son  in  fee,  praying  that  she  may  sell  part  tff  the  eatide  kt 
her  support    Granted. 

1782.  Petition  of  Archibald  Toung  and  others,  praying  that  part  of  the  real  estate  of  a 
non  compos  may  be  given  in  fee  to  auch  person,  as  will  give  bond  to  support  her;  reoniD- 
der  to  be  divided  among  the  hein  in  fee,  provided  they  give  bond  to  restore  it  in  case  die  ii 
restored  to  her  mind.  Granted ;  and  the  Superioi^t)ourt  ordered  to  carry  the  prayer  of  the 
petition  into  equitable  execution. 

1783.  Petition  of  Z.  Hopkins,  stating  that  he  was  treasurer  of  Gloucester,  was  nA 
upon  notes  given  by  him  officially,  and  judgment  has  been  recovered  against  him,  siid  pitj- 
ing  that  execution  may  be  issued  againt  the  present  treasurer.    Granted. 

1783.  Petition  of  William  Haven,  praying  that  a  decree  of  the  Admiialty  Gomt  vuj 
be  set  aside  and  a  trial  allowed.    Crranted. 

1784.  On  petition,  a  deed  of  gift  from  Gideon  Siasor  to  his  in&nt  chiUran  was  dedand 
void  and  fraudulent,  and  the  estate  was  restored  to  him. 

1786.,  Stephen  and  Daniel  Stanton  were  appointed  guardians  of  their  fethtf,  nd 
allowed  to  aell  his  real  estate  to  pay  debts,  &c 

1791*  Petition  of  Mary  Dennison,  of  Stonington,  Gonneetieat,  executrix,  Ibr  the  sik 
of  real  estate  in  South  Kensington,  to  pay  debts^  and  to  account  with  the  judge  of  pnbafii 
m  Connecticut    Granted.  \        ' 
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authority,  unless' expressly  I'estrained  by  its  local  constitution.   The 
subject  matter. of  the  conveyance  was  land  lying  within  the  state ; 
and,  consequently,  exclusively  within  the  jurisdiction  of  the  state. 
How  the  land  shall  pass  from  one  man  to  another,  whether  by  deed 
under  seal,  or  by  mere  deUvery ;  how  it  shall  be  appropriated  to  the  ' 
payment  of  debts,  whether  by  attachment  and  sale,  or  by  mesne 
or  final  process;  or  whether  it  sbsUl  be  totally  exempted  from  attach- ' 
ment;  what  form  shall  be  observed  by  executors  and  administra-j 
tors,  selling  for  the  payment  of  debts ;  how  they  shall  be  qualified, 
and  from  whom  they  shall  obtain  a  license  ;  whether  the  deed  shall 
precede  the  license,  or  the  license  precede  the  deed ;  are  all  ques* 
tions  to  be  decided  by  the  legislature  :  and  their  decision  is  conclu- 
sive upon  all  mankind.    Whether  they  decide  by  a  generM  law  or 
a  special  act,  is  matter  exclusively  of  legislative  discretion. 

It  is,  however,  considered  unnecessary  to  attempt  to  ascertain 
the  extreme  limits  of  state  power  in  regard  to  its  doma.in^  All  the 
power  over^  that  subject,  whatever  may  be  its  measure,  b  in  the 
states.  A  very  small  portion  of  it  was  exercised  in  the  present 
case.  The  principles  of  natural  justice  were  not  violated,  unless  it 
is  unjust  to  appropriate  the  (property  of  a  debtor  to  the  payment  of 
his  debts.  No  vested  rights  were  disturbed,  because  Cynthia 
Jenckes,  the  devisee,  took  the  estate  subject  to  the  debts  of  the  testa- 
tor. The  general  law  of  Rhode  Island  furnished  the  creditors  with 
various  direct  remedies  against  the  estate  itself.  It  was  liable  in  an 
action  against  the  devise  to  have  been  attached  on  an  original  writ, 
and  sold  upon  execution.  A  creditor  might  have  taken  administra- 
tion, and  petitioned  the  Supreme  Court  for  license  to  sell.  The 
right  of  the  devisee,  therefor^,  was  subject  to  such  remedies,  as  had 
been  previously  provided  by  the  general  law,  and  afso  to  such  re- 
medies as  the  legislature  chose  subsequently  to  provide.  The  appli- 
cation of  the  general  or  the  special  remedy  would  alter  but  not  im- 
pair the  rights  of  the  parties.  Previous  to  the  sale,  the  *right  r«gng 
of  the  creditor  was  to  obtain  payment  either  from  the  devi-  ^ 
see  or  the  estate.  The  right  of  the  devisee  was  to  bold  the  estate 
subject  to  this  elder  right  of  the  creditor.  It  was  at  her  election  to 
discharge  the  debts  voluntarily,  and  remove  the  encumbrance  from 
the  estate ;  or  to  allow  the  creditor  to  proceed  under  the  best  reme- 
dy he  could  obtain.  The  deed  of  the  exc^cutrix  and  the  act  of  the 
legislature,  constituted  a  cheap  and  summary  remedy  for  the  en- 
forcement of  the  rights  of  the  creditor.  If  the  estate  had  not  come 
to  the  hands  of  the  devisee  loaded  with  the  lien  of  the  creditors,  it 
might  have  been  difficult  to  have  considered  the  act  as  merely  re- 
medial ;  for  it  would  have  bestowed  new  rights  upon  the  creditor, 
and  heaped  new  obligations  upon  the  devisee. 

Three  propositions,  then,  may  safely  be  advanced  in  relation  to 
this  act  1.  That  no  injustice  was  done.  2.  That  vested  rights 
were  not  disturbed.  And,  3.  That  the  obligation  of  contracts  was 
not  impaired.  ^ 

The  power  of  the  legislature  to  furnish  remedies  in  fistvour  of  ex- 
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isting  rights,  vas  exercised  to  a  much  greater  extent  in  the  cases  of 
Calder  m.  Ball,  3  Dall.  386.  Underwood  wt.  Lilly,  10  Sei^.  &  Rawle, 
97 ;  and  Foster'  vs.  The  Essex  Bank,  16  Mass.  Rep.  245,  tlun  in 
the  case  before  the  Court. 

It  may  be  urged,  that  no  notice  was  given  to  the  devisee ;  that 
her  title  was  dirested  by  the  void  deed  of  an  unauthorized  ezecn- 
trix,  confirmed  by  an  act  to  which  she  was  not  a  party,  and  the  ex- 
istence of  which  she  was  ignorant  of  until  her  estate  waa  taken  from 
her. 

If  notice  was  necessary,  it  may  safely  be  presumed  at  the  end  of 
thirty -six  y^ars.  15  Mass.  Rep.  26.  But  notice  was  not  necessary. 
It  was  not  an  adversary  proceeding.  If  the  creditors  had  petitioned 
for  aremedy  against  the  estate,  common  justice  would  havereqoind 
notice  to  the  devisee.  3ut  the  petition  was  by  the  legal  representa- 
tive of  the  estate ;  the  legal  representative  in  Rhode  Isliind,  as  well 
as  in  New  Hampshire.  The  power  of  an  administrator  is  confined 
to  the  state  for  which  he  is  appointed.  He  is  not  the  representatire 
of  the  intestate  in  any  other  state.  But  the  power' of  Aa  executor 
is  coextensive  with  the  estate  of  the  testator.  He  derives  his  power 
*0371  ^""'^  '^^  ^'"'  *^^  ^°  ^^  *^°  exclusive  right  to  administei 
-l  wherever  any  estate  may  be  found.  The  moment  the  testa- 
tor died,  the  power  of  his  executrix  over  his  estate  in  Rhode  Island 
was  precisely  the  same  as  over  his  estate  in  New  Hampshire.  It 
was  complete  in  both  states,  except  as  to  the  bringing  actions,  and 
the  sale  of  real  estate.  She  could  bring  no  action  in  either,  until 
she  quali^ed  by  giving  bond.  She  could  not  sell  real  estate  in  eilber 
until  she  had  obtained  a  license.  In  all  other  respects,  her  power 
was  the  same  in  both  states.  The  will  gave  her  the  exchisire  right 
to  administer  in  both  states.  She  had  a  right  to  apply  £ot  a  probate 
of  the  will,  and  for  license  to  sell  in  both  states.  The  will  was  lie 
power.  The  executrix  was  the  attorney;  and  every  act  Whidithe 
power  authorized  her  to  do,  she  could  rightfully  perform  withont 
notice.  There  is  no  difference,  in  this  respect,  between  a  will  and 
any  other  power.  The  executrix,  in  petitioning  the  legislature  of 
Rhode  Island  for  power  to  sell,  was  acting  as  the  representatire  of 
Jonathan  Jenckes,  was  taking  a  8tef>  she  had  a  right  to  take  witbont 
consulting  heirs  or  devisees,  and  without  giving  them  notice.  Tb« 
general  law  of  Rhode  Island  authorized  an  executor  to  petition  the 
Supreme  Court  for  a  licence,  without  giving  notice.  Why  should 
she  give  notice  when  she  petitioned  the  legislature  ? 

There  is  a  wide  difference  between  the  right  to  sell,  and  the  ri^t 
to  apply  for  a  license  to  sell.  The  former  is  derived  froni  the  de- 
cree of  a  Court  or  legislative  act.  The  latter  is  from  the  will  iiselt 
These  positions  are  fully  sustained  in  Toller  on  Wills,  41.  65, 6ft 
70.  Lord  Raym.  361.  Strange's  Rep.  672.  I  Dane's  Abridg.  659. 
Burnley  vs.  Duke,  1  Rand.  108.  Jackson  vs.  Jeffries,  1  Marshall,88; 
and  Rulluff's  case,  i  Mass.  240.   Rice  vs.  Paikman,  16  Mass.  MS- 

It  must  be  admitted  then,  that  as  this  act  of  the  legislature  im- 
paired no  contracts,  and  interfered  with  no  vested  rights,  that  M 
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liad  the  constitutional  power  to  pass  it.  It  must  also  be  admitted 
that' the  executrix  had  a  right  to  apply  for  a  license  to^sell,  wherever 
real  estate  could  be  found,  until  the  debts  were  paid ;  and  that  there 
was  no  more  neceisity  N>f  giving  th^  heirs  notice  of  such  an  r«g„a 
application  in  Rhode  Island,  than  there  would  have  been  ^ 
upon  a  similar  application  in  New  Hampshire. 

The  cases  in  3  Dallas,  386*  12  Wheaton's  Rep.  378.  §  Mass.  Rep. 
151.  360.  4  Conn.  Rep.  209.  and  16'Mass.  Rep.  260,  also  show,  that 
it  is  no  objection  to  the  act  that  it  is  retrospective  and  private. 

These  constitute  all  the  objections  that  are  anticipated  against  the 
legal  validity  of  the  act  The  principal  if  not  the  only  objection  that 
wUl  be  much  rqlied  upon,  relates  to  its  legal  effect  rather  than  to  the 
power  of  the  legislature  to  pass  it. 

The  grounds  that  will  be  mainly  contended  for,  it  is  supposed, 
will  be  these ;  that  admitting  that  the  legislature  had  sufficient 
power  to  have  authorized  the  executrix  to  make  a  future'  sale,  yet 
instead  of  this,  they  undertook  to  confirm  a  previous  sale;  that  they 
passed  an  act  in  June,  1792,  confirming  a  void  deed  made  in  No- 
vember, 1791.  As  the  executrix  in  November,  1791,  acted  under 
the  license  of  the  Court  of  probate  in  New  Hampshire,  and  had  ob- 
tained no  authority  to  sell  from  any  Court  in  Rhode  Island,  it  is  very 
clear  that  the  deed,  without  such  authority,  was  a  mere  nullity. 
The  bond  entered  into  by  the  .parties,  providing  that  unless  the  exe- 
cutrix obtstined  a  ratification  of  the  sale  by  the  legislature,  is  satis- 
factory evidence  that  the  parties  considered  the  deed  of  no  validity. 

The  act  of  the  legislature  then  confirms  a  void  deed,  and  the  old 
principle  of  the  oonunon  law,  that  a  deed  of  confirmation  will  not 
validate  a  previous  void  deed,  will  be  relied  upon.  In  Go.  Litt.  295, 
b.,  it  is  said,  <'a  confirmation  doth  not  strengthen  a  void  estate,  for  a 
confirmation  may  make  a  voidable  or  defeasible  estate  good,  but  it 
cannot  work  upon  an  estate  that  is  void  in  law."  This  is  the  uni- 
form language  of  the  ancient  books,  and  the  reason  of  the  principle 
is  found  in  Gilbert's  Tenures,  75.  78.  '^  A  confirmation  passes  no 
new  estate  to  the  grantee ;  it  is  the  assent  of  the  confirmer>  that  the 
grantee  may  hold  the  estate  previously  granted.'' 

This  being  the  rule  between  parties  to  conveyances,  it  is  supposed 
*that  a  confirmation  by  the  legislature,  is  to  be  construed  by  r«g  aq 
the  same  rule.  Cynthia  Jenckes,  the  executrix,  in  November,  '- 
1791,  made  a  deed  of  all  the  right,  title,  and  interest  of  Jonathan 
Jenckes,  the  testator,  in  the  demandedpremises.  Having  obtained  no 
previous  license,  the  deed  was  void.  The  argument  is  that  a  deed 
)f  confirmation  by  Cynthia  Jenckes,  the  devisee,  would  have  been 
of  no  force,  and  that  therefore  a  confirmation  by  the  legislature  was 
equally  void. 

Two  answers  may  be  given  to  this  very  plausible  reasoning.  1. 
We  deny  that  a  confirmation  by  the  devisee  of  the  void  deed  of4he 
executrix  would  have  been  invalid;  and  if  it  would,  we  deny,  2. 
Tiiat  it  necessarily  follows  that  a  confirmation  by  the  legislature,  is 
of  the  same  character. 

479 


639  SUPREME  COURT. 

[Wilkinson  w.  Leland  et  aL] 

Would  a  confirmation  by  the  devisee  have  been  bin^ng  ?     It  i« 
admitted  that  in  general  a  confirmation  of  a  void  deed  is  inoperative. 
An  examination  of  the  reason  of  the  rule,  however,  will  show  its 
inapplicability  to  this  case.     It  applies  to  a  deed  void  for  want  of 
estate  in  the  firsrgrantor.    As  for  instance,  A  is  the  owner  in  fee  of 
a  lot  of  land.   B,  having- no  title,  makes  a  deed  to  C  which  is  a  mere 
nullity.    Afterwards  A  confirms  to  C  the  deed  of  B.     What  does 
this  amount  to?    Why,  in  the  language  of  the  books,  '<  to  the  assent 
of  the  confirmor,  that  C  oiay  hold  the  estate  conveyed  by  B.**  What 
was  that  estate?     The  title  of  B.     If  Cynthia,  the  mother,  had  con- 
veyed to  Brown  and  Wilkinson  her  title  to  the  land  of  Jonathan 
Jenckes,  a  confirmation  of  such  .a  deed,  upon  strict  principles,  would 
have  been  inoper9.tive.    But  she  acted  as  executrix;  she  conveyed 
not  her  own,  but  the  title  of  Jonathan  Jenckes.    A  confirmation  by 
the  devisee,  would  have  been  an  assent  that  the  grantee  should  hold 
"the  estate"  conveyed  by  the  deed.    Whose  estate?    Why  the  es- 
tate of  the  grantor.    Who  was  the  grantor  ?    Jonathan  Jenckes,  by 
his  agent,  Cynthia  Jenckes.    A  confirmation. of  a  deed  is  a  confir- 
mation of  the  title  professed  to  be  conveyed  by  that  deed.     Had 
Cynthia  Jenckes  conveyed  her  title,  a  confirmation  would  have  esta- 
blished her  title.    As  she  conveyed  the  title  of  Jonathan  Jenckes,  it 
*fi40l  *^st^^^is^®^  his  title  in  fhe  grantee.  The  deed  of  the  executrix 
-I  was  void  for  want  of  authority,  hot  for  want  of  estate ;  and 
a  subsequent  confirmation  of  a  void  authority  is  equivalent  to  a  pre- 
vious grant. 

It  is  therefore  denied  that  a  confirmation  by  the  devisee  of  such  a 
deed,  would  have  been  inoperative.  But  suppose  it  woutd;  does 
the  consequence  drawn  from^  that  position  necessarily  follow^  that 
a  confirmation  by  the  legislature  must  share  the  same  fate?  Is  an 
act  of  the  legislature  to  be  construed  by  technical  rules  of  convey- 
ances,- or  by  its  main  scope  and  design?  What  was  the  sole  object 
of  applying  to  the  legislature?  The  answer  must  be,  to  authorise 
the  executrix  to  convey  the  (itle  of  Jonathan  Jenckes  to  the  grantee. 
The  language  of  the  petition  and  the  act  are  very  pointed  to  this 
effect 

The  whole  doctrine  of  confirmation,  however,  is  applicable  only 
to  deeds  which  contain  no  other  than  technical  words  of  confirma- 
tion. Whenever  an  intention  is  manifested  to  enlarge  the  estate  of 
the  grantee,  such  intention  shall  prevail.    Co.  Litt.  296,  a. 

Without  any  further  refining  upon  obsolete  rules,  bo wever,  it  is 
enough  for  our  purpose,  that  even  in  England  none  of  these  roles 
ever  applied  to  a  confirmation  by  act  of  parliatnent 

One  other  view  may  be  taken  of  the  case,  which  will  relieve  it  of 
all  objections  arising  from  its  retrospective  and  confirmatory  cha- 
racter. 

This  view  is  to  consider  the  deed,  the  bond,  and  the  act  of  the 

legislature,  as  one  conveyance,  having  a  present  operation.    The 

parties  knew  that  the  deed  was  yoid ;  they  knew  that  no  title  passed 

to  the  grantee.    How  then  could  they  intend  that  it  should  operate 
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until  after  the  act  was  obtained?  It  would  be  idle  to  contend  that 
the  parties  meant  a  deed  to  operate,  which  they  themselves  declare 
to  be  inoperative  and  void*  The  deed  was  executed  and  delivered 
in  November,  1791,  but  the  deed  was  only  a  part  of  the  conveyance. 
The  act  of  the  legislature  was  contemplated  as  another  essential 
part;  and  when  the  act  was  obtained,  *it  was  in  its  legal  rmftAt 
effect  a  license  to  sell  the  estate,  and  the  deed  was  given  sub-  ^ 
sequent  to,  and  under  the  license.  The  authorities  fully  sustain  this 
position. 

<<In  the  execution  of  a  power,  in  order  that  the  deficiency  of  an 
instrument  may  be  supplied  bv  the  sufficiency  of  another,  it  must 
appear  that  the  parties  intended  they  should  operate  conjointly.'' 
3  East's  Rep.  410.  438.  Earl  of  Leicester's  case,  1  Ventris,  278. 
Herring  vs.  Brown,  Carthew,  28.  3  Mass.  Rep.  138.  1  John.  Ch. 
Rep.  24a 

If,  however,  there  had  been  originally  an  incurable  defect  in  this 
conveyance,  an  acquiescence  of  thirty-six  years  estops  the  parties 
from  now  making  their  claim. 

<<  Yet  even  heirs  and  creditors  are  concluded  after  a  long  acquies- 
cence ;  and  a  legal  presumption  of  the  regular  exercise  of  authoritv 
is  accepted  instead  of  proof."    15  Mass.  Rep.  26. 

Mr.  Webster,  for  the  defendant  in  error. 

The  history  of  the  case  is,  that  there  lived  a  man  of  the  name  of 
Jenckes,  who  had  acquired  real  estate  in  Rhode  Island ;  he  made 
his  will  in  1774,  in  which  he  devised  his  estate  to  his  daughter 
Lydia  for  life,  and  the  reversion  to  his  son  Jonathan  Jenckes. 
Lydia  survived  Jonathan  Jenckes,  who,  eight  years  after  the  deatii 
of  his  father,  made  his  will,  and  gave  the  reversion  of  the  estate  to 
his  daughter  Cynthia  Jenckes.  At  this  time  Jonathan  Jenckes  lived 
at  Winchester,  in  New  Hampshire,  where  he  died  in  1787.  He 
appointed  his  wife,  whose  name  was  Cynthia,  the  executrix  of  his 
will,  with  another  person  who  never  acted. 

The  will  provided  for  the  payment  of  debts ;  and  if  there  was  a 
deficiency  in  the  personal  estate,  that  specific  portions  of  the  real 
estate  should  be  sold  for  the  purpose.  Unhappily  the  executrix 
intrusted  a  person  who  was  employed  by  her,  and  who  took  upon 
himself  to  do  every  thing.  He  acted  as  agent,  commissioner,  and 
purchaser.  He  also  got  an  agreement  for  her  dower,  and  sent  her 
to  Vermont,  where  she  died.  It  also  happened  that  a  large  estate, 
at  that  time,  turped  out  to  leave  but  dS15  7^..  6d.  *The  r»g4o 
minors  came  of  age ;  by  good  conduct  they  raised  them-  *• 
selves  from  penury^  and  have  brought  their  case  before  this  Court 

There  is  no  dispute  down  to  the  will  of  the  elder  Jonathan 
Jenckes,  or>of  his  son.  The  plaintiffs  below  claim  under  the  will. 
The  will  was  proved  and  admitted,  and  the  question  is,  whether 
the  plaintiffs  in  error  are  entitled  to  hold  the  property.    First,  it  was 

Cded,  that  the  plaintiffs  below  were  barred  by  the  statute  of 
tatiohs,  but  this  has  been  overruled.    They  had  a  title  by  de 
Vol.  II.— 2  S  61  481 
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vise  and  inheritaiice,  and  the  question  is,  whether  any  one  has  de- 
rived a  title  from  their  ancestor  which  can  take  it  away. 

The  question  turns  only  on  the  validity  of  the  title  of  the  plain- 
tiflb  in  error ;  who  say  they  are  purchasers  under  Moses  Brown 
and  Oziel  Wilkinson.  That  the  land  in  controversy  w^it  out  of  the 
family ;  Jonathan  Jenckes,  the  ancestor,  having  died  leaving  debts, 
and  the  executrix  having  made  sale  of  the  lands  for  their  payment. 

The  will  of  Jonathan  Jenckes  was  proved  in.  New  Hampshire,  in 
1787 :  the  debts  there  were  all  paid. 

The  defendants  in  the  Circuit  Court  produce  a  deed  from  Cjrntfaia 
Jenckes  to  Moses  Brown  and  Oziel  Wilkinson,  of  November  12th, 
1791,  and  a  confirmation  by  the  assembly  of  Rhode  Island.  What 
is  the  character,  and  what  are  the  powers  of  the  legislature  of  Rhode 
Island,  will  be  examined  in  the  course  of  the  argument  The  deed 
purports  to  proceed  by  the  authority  of  a  license,  granted  by  the 
judge  of  probate  of  New  Hampshire.  It  is  not  material  now  to 
show  that  all  the  proceedings  in  New  Hampshire  were  void ;  they 
were  .all  cont^ry  to  the  law  of  the  state.  If  the  land  laid  there, 
the  deed  would  be  declared  void. 

One  view  is  to  be  taken  of  this  question,  which  is  not  to  be  lost 
sight  of.  The  laws  of  the  New  England  states  make  lands  subject  to 
debts.  What  is  the  nature  of  this  liability  ?  Where  is  the  title  of 
the  Isiid,  until  it  shall  be  known  that  it  wUl  be  wanted  for  the  pay- 
ment of  debts  ?  It  is  in  the  heir  or  devisee,  and  the  personal  repre- 
sentative has  nothing  but  a  power  to  sell  it  for  the  payment  of  debts. 
*6431  *^^  ^  power  to  sell  only  on  the  arrival  of  certain  events; 
^  and  he  who  is  to  exercise  that  power,  must  show  that  those 
events  have  arisen. 

This  power  does  not  exist  until  the  event  happens  to  make  it  ne- 
cessary to  seU  the  land. 

Every  principle  of  law  requires  that  when  this  power  is  exercised, 
it  shall  be  proved  that  the  case  exists  to  require  its  emplo]rment. 

The  cases  decided  in  the  Courts  of  Massachusetts  upon  the  sta- 
tute of  that  st&te,  which  is  like  the  statute  of  New  Hampshire, 
show,  that  the  party  claiming  under  a  deed  for  lands  sold  for  the 
payment  of  debts,  must  show  that  the  event  on,  which  the  power  to 
sell  depended  had  occuned. 

By  the  laws  of  New  Hampshire  the  heirs  are  always  to  have 
nptice  when  the  estate  is  to  be  sold.  They  also  require  an  inven- 
tory of  the  estate  and  an  order  to  sell ;  in  this  case  there  was  nothing 
of  that  kind ;  there  was  only  a  license  to  sell  without  any  other 
proceedings.  No  account  was  filed  in  New  Hampshire  which  ^k 
any  notice  of  the  debts  or  property  in  Rhode  Islwd.  Cases  cited, 
1 1  Mass.  511.  19  Mass.  503.  6  Mass.  149.  3  Mass.  259.  I  Mass. 
40.  46. 

It  will  be  seen,  from  the  record,  that  the  will  was  proved  in  March, 
and  the  license  to  sell  was  granted  in  July,  without  an  inventory  and 
account  being  made  out.  The  cases  cited  show,  that  the  judge  of 
probate  has  no  jurisdiction  unless  it  appear  that  there  was  occasion 
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to  sell.  It  is  contended  that  if  the  proceedings  in  New  Hampshire 
could  give  no  authority  there,  they  could  give  none  in  the  state  of 
Rhode  Isbind. 

There  were  no  proceedings  in  Rhode  Island  except  the  fiat  of  the 
legislature.  It  is  not  pretended  that  there  were  any  proceedings  in 
Rhode  Island  required  by  the  laws  of  New  Hampshire. 

Then  the  first  proposition  is,  that  the  deed  from  Cynthia  Jenckes 
to  Brown  and  Wilkinson  was  a  nullity.  It  created  no  right  in  law 
or  equity.  It  was  as  the  act  of  a  stranger,  to  grant  land  which  did 
not  belong  to  him. 

*This  follows,  because,  1st,  the  deed  would  have  been  r*^^^ 
void  in  New  Hampshire.  j 

2d.  Because  proceedings  to  divest  rights  to  land,  must  be  accord* 
ing  to  the  law  of  the  land. 

It  is  contended  that  the  powers  of  the  legislature  of  Rhode  Island 
are  unlimited  and  unrestrained,  that  they  transcend  all  the  powers 
of  the  other  branches  of  the  government  It  is  not  sufficient  to 
show  that  the  power  to  divest  this  j>ropertv  would  be  limited  in 
England,  for  the  powers  of  the  legislature  or  Rhode  Island  are  be- 
yond those  of  the  English  parliament  It  would  be  well  to  consider 
how  Rhode  Island  can  be  a  member  of  this  Union,  with  such  a  form 
of  government  as  is  asserted  to  exist  there.  By  the  Constitution  of 
the  United  States,  eve^  state  must  be  a  republic,  every  state  must 
have  a  judiciary,  legiwiture,  and  executive,  or  it  has  no  consti- 
tution. 

It  is  said  that  Rhode  Island  has  no  constitution ;  that  she  has 
grown  up  without  a  constitution.  If  her  government  has  no  form, 
it  cannot  be  a  republic,  and  has  no  right  to  come  into  the  Union. 
But  it  will  be  found  that  Rhode  Island  has  a  constitution.  The 
charter  of  Charles  11.  contains  all  the  provisions  for  the  organization 
of  a  government  with  legislative,  judicial,  and  executive  branches. 
It  declares  that  Courts  of  Justice  shall  be  established,  and  thus  to 
them  is  given  the  exercise  of  judicial  functions.  The  legislature  is 
established  by  the  same  charter,  and  its  functions  cannot  be  judicial. 
The  powers  of  a  Court  and  of  a  legislature  cannot  be  blended;  nor 
are  they  properly  under  the  charter  referred  to. 

If  the  legislature  of  Rhode  Island  has  judicial  powers,  why  does 
not  a  writ  of  enor  lie  from  this  Court  to  its  judgments  ?  Writs  of 
error  go  from  this  Court  to  the  highest  judicature  of  the  states ;  but 
it  is  not  denied  that  Rhode  Island  has  Courts  of  judicature  separate 
from  the  legislature,  taking  cognizance  of  all  cases  for  judicial  deci- 
sion. The  legislature  therefore,  in  assuming  the  powers  of  a  Courts 
which  was  done  when  they  authorized  the  sale  of  the  land  for  the 
payment  of  the  debts,  did  what,  even  under  the  Rhode  Island  con- 
stitution, they  could  not  do. 

*  A  long  list  of  instances  of  legislative  interference  has  been  r«g4  • 
exhibited  by  the  counsel  for  the  appellees.    Some  of  these  ■- 
cases  prove  too  much.    Authority  is  given  in  one  of  them  to  sell 
lands  in  New  Hampshire. 
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It  is  necessary  fbr  the  plaintiffs  in  error  to  show  that  the  pover 
has  been  exercised  against  the  bill,  in  invitum.  Parliament,  in 
England,  tiever  proceeds  upon  any  private  bill,  without  notice  to  all 
the  parties;  and  there  is  no  case  in  which  parliament  exerdsesits 
authority  to  dispose  of  land,  without  the  consent,  in  writing,  of  eTery 
one  who  is  interested. 

The  consent  of  the  heirs  of  Jonathan  Jenckes  is  not  recited  in  the 
act  of  the  legislature  of  Rhode  Island.  To  establish  a  usage  &r 
legislation  of  this  kind,  it  should  be  shown,  that  there  have  been  a 
series  of  proceedings  against  the  will  of  parties  interested,  and  with- 
out notice. 

There  is  but  one  of  the  cases  referred  to,  in  which  the  l^islatove 
of  Rhode  Island  has  undertaken  to  act  in  reference  to  private  rights, 
which  shows  that  they  have  given  authority  to  sell  lands  ont  of 
the  state.  The  power  must  be  exercised  legislatively  or  judicially. 
Is  the  resolution  of  1792  an  act  or  a  decree  ?  Is  it  a  decree  oft 
probate  Court  ?  If  it  is,  then  it  should  be  shown  that  the  parties 
were  before  the  Court,  or  that  notice  Was  given  to  them. 

It  is  immaterial  which  it  is.  The  case  will  always  be,  that  the 
devisees  of  Jonathan  Jenckes  had  this  land  until  the  deed ;  and  that 
deed  is,  bv  the  counsel  of  the  plaint^s,  admitted  to  be  void.  It  re- 
mained, tnerefore,  with  the  heirs,  until  the  resolution  or  act  of  the 
legislature. 

Even  taking  the  land  to  be  public  domain,  the  deed  would  not 
pass  it.  It  is  not  operative.  It  contains  no  terms  of  grant,  or  lan- 
guage of  transfer. 

The  resolution  only  establishes  the  deed'  in  its  form.  There  are 
no  words  giving,  granting,  vestiilg,  or  divesting  of  the  estate;  aD 
that  is  done  is  to  ratify  and  confirm  the  deed.  If  the  confirmation 
contained  words  of  grant,  it  would  enure  as  a  grant ;  but  this  is  not 
the  fact. 

If  the  preceding  act,  that  of  making  the  deed  for  the  land  to 
Brown  &  Wilkinson,  was  void,  there  are  tio  words  in  the  lav  to 
give  it  validity. 

•646T      *From  Bracton  down,  it  has  been  law,  that  a  confirmatioil 
J  cannot  help  a  void  deed.    2  Thomas's  Coke,  516.    Gilbert 
on  Tenures,  75.  78. 

'  If  there  is  no  precedent  estate,  the  confirmation  is  void.  4  Danr. 
Abrid.  410.  There  is  no  case  where  confirming  words  go  further 
than  to  apply  to  the  thing  itself. 

The  deed  was  a  nullity ;  to  confirih  it  in  its  then  state,  was  to 
keep  it  such.  At  that  moment  it  was  void ;  to  confirm  it  was  to 
render  it  void  permanently. 

It  is  as  if  A,  a  creditor  of  B,  should  go  to  the  legislature  and  asl 
that  B's  property  be  transferred  to  him,  without  a  trial  It  is  a  con- 
demnation without  a  hearing,  a  confiscation  of  property  in  time  of 
peace.  There  is  no  case  in  which  such  legislative  proceedings  ha?e 
stood  the  test  of  this  Court.  It  is  a  case  where  land  was  vested  in 
those  who  claim  it^  and  has  been  taken  from  them.  There  was  no 
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application  .to  the  legislature  of  Rhode  Island  by  the  creditors;  no 
evidence  that  the  interferenc/a  of  the  legislature  was  claimed  by 
them.  What  then  are  the  facts  of  the  case  ?  The  lands  descended 
to  the  heirs  of  Jonathan  Jenckes.  The  heirs  were  in  New  Hamp- 
shire. No  creditors  applied  for  the  aid  of  the  legislature.  There 
was  no  notice  to  the  heirs.  The  deed  of  the  executrix  was  entirely 
void ;  and  there  is  no  pretence  for  saying,  that  the  interests  of  the 
heirs  were  in  any  manner  regarded  in  the  course  of  the  proceedings. 
Under  these  facts  the  law  was  passed ;  and  whatever  words  were 
used,  it  could  not  have  any  effect,  for  want  of  power  in  the  body 
which  enacted  it 

This  is  a  private  act ;  and  upon  every  principle  and  rule  of  legis- 
lative proceedings,'  all  the  parties  to  be  affected  by  it,  should'  have 
had  notice,  and  should  have  consented  to  it.  This  is  the  course  of 
legislation  in  the  British  parliament.    3  Black.  Com.  345. 

It  is  of  no  importance  to  the  question  before  the  Court,  whether 
there  are  restrictions  or  limitations  -  to  the  power  of  the  legislature 
of  Rhode  Island,  imposed  by  the  Constitution.  If  at  this  period 
there  is  not  a  general  restraint  on  legislatures,  in  favour  of  private 
rights,  there  is  an  end  to  private  property. 

*Though  there  may  be  no  prohibition  in  the  Constitution,  r«g4<; 
the  legislature  is  restrained  from  committing  flagrant  acts,  ^  . 
from  acts  subverting  the  great  principles  of  republican  liberty^  and 
of  the  social  compact ;  such  as  giving  the  property  of  A  to  B.  Cited 
2  Johns.  248.  3  Dall.  386.  12  Wheaton,  303.  7  Johns.  93.  8 
Johns.  511. 

In  this  case  it  maybe  considered  that  the  legislature  gave  the  act, 
but  they  did  not  guaranty  its  validity.  They  gave  it  because  it  was 
asked  for,  but  subject  to  all  exceptions.  They  put  it  in  the  power 
of  the  persons  who  were  interested  in  its  operation,  to  make  it  valid 
by  obtaining  the  assent  of  the  devisees,  and  of  doing  all  other  acts 
which  were  necessary  to  give  it  validity. 

It  is  said,  that  were  the  state  of  Rhode  Island  under  the  restric- 
tions of  a  written  constitution,  like  other  states,  the  power  to  pass 
such  a  law  niight*  not  exist ;  but  there  the  legislature  acts  by  the 
sovereign  authority  of  the  people,  who  may  build  up  and  destroy. 
This  is  denied.  Rhode  Island  inust  be  a  republican  state,  and  ihe 
government  must  be  divided  into  departments,  and  must  be  a  go- 
vernment of  laws.  These  departments  may  exist,  although  the 
same  body  exercises  the  fhnctions  of  both.  This  is  done  in  New 
York.  But  where  a  legislature  acts  judicially,  it  proceeds  according 
to^  the  forms,  and  upon  the  |)rinciples  which  regulate  Courts.  In 
this  case,  the  legislature  acted  legislatively!  The  language  is.  Re- 
solved :  judicial  tribunals  decree,  adjudge. 

As  to  the  precedents  which  have  been  referred  to,  from  the  pro- 
ceedings of  the  legislature  of  Rhode  Island,  it  may  be  well  observed, 
that  the  same  irregularities  will  be  found  in  the  early  proceedings 
of  the  governments  of  all  the  states,  before  the  principles  of  govem- 
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ment  were  understood  or  applied,    'the  answer  to  them  is,  that  the 
rights  of  property  were  not  then  well  understood. 

Or  if  we  consider  the  words  operating  not  on  the  instrument,  but 
on  the  title ;  if  they  had  been,  ^  confirm  and  ratify  the  title  set  forth 
in  the  deed  ;*'  still  it  passes  no  title.  There  was  nothing  in  the 
grantees  to  confirm.  Confirmation,  to  enable  it  to  operate,  requires 
privity.  \ 

*6481  *^^^ra  ^&s  the  fee  in  the  property  from  November,  1791, 
-I  until  1798?'  It  was  with  the  heirs,  and  from  them  it  could 
not  be  taken  but  b^  a  course  of  judicial  proceeding.  The  legisla- 
ture, by  no  form  of  words,  could  have  divested  the  land  out  of  the 
heirs,  and  vested  it  in  the  purchasersL 

The  general  ground  assumed  by  the  defendants  in  error  is,  that 
the  act  of  the  legislature  is  inoperative,  because  it  does  not  divest 
their  rights;  for  me  legislature  of  Rhode  Island  had  no  right  to  pass 
such  a  Taw.  The  law  itself  is  intended  as  a  remedy,  and  was  no 
more.  Its  purport  is  to  establish  a  sale  made  for  the  payment  of 
debts,  and  its  terms  import  no  more. 

It  is  said,  that  no  interest  in  the  land  existed  in  the  devisees  of 
Jonathan  Jenckes,  because  they  took  the  estate  loaded  with  the 
debts  of  the  devisor.  This  inference  is  incorrect ;  th(it  their  estate 
might  be  made  subject  to  these  debts,  did  not  prevent  its  vesting  in 
the  claimants,  and  those  under  whom  they  make  title.  It  is  agreed 
that  this  estate  might  be  divested ;  but  only  by  judicial  proceedings. 
The  argument  is,  that  the  property  could  not  be  taken  away,  wi3i- 
out  proceedings  of  a  judicial  diaracter. 

It  is  saidf  ihe  statute  gave  a  remedy  because  the  creditors  had  a 
right  to  be  paid  out  of  the  estate,  and  that  this  was  an  interference 
for  their  benefit  If  it  had  been  a  proceeding  to  bring  rights  into 
adjudication,  it  would  be  so ;  but  in  this  case  the  rights  of  the  de- 
visees were  adverse  to  those  of  the  executors,  and  to  the  claims  of 
the  creditors^ 

Mr.  Wirt,  in  reply. 

It  is  a  matter  of  surprise  how  the  strongest  minds  will  err  when 
they  look  through  the  mist  of  prejudice.  Nothing  more  has  been 
done  in  this  case  than  is  done  by  the  Courts  of  probate  in  Vermont 
and  Massachusetts.  What  is  the  monster  that  .the  gentleman  has 
created?  It  is  that  the  legislature,  has  authorized  an  executrix  to 
sell  lands  for  the  payment  of  debts.  <^  This  is  the  very  head  and 
front  of  their  offending.''  It  was  a  mere  act  of  common  justice,  due 
and  performed  in  the  course  of  justice  in  all  the  states  of  the  Union. 

*fi49l  ^^  ^  ^^  ^^^  ^^^^^  °^^^  ^^  briefly  stated  from  the  *bill  of 
-i  exceptions.  Jonathan  Jenckes  died  in  1787,  seised  of  the 
lands,  subject  to  a  life  estate  to  Lydia  his  sister.  That  estate  was 
devised  to  his  daughter^  subject  to  the  life  estate.  Cynthia  Jenckes, 
his  wife,  was  executrix,  and  qualified.  At  the  time  of  his  death 
there  were  debts  which  absorbed  all  his  personal  estate,  and  ulti- 
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mately  all  his  real  estate  but  a  small  portion.  The  judge  of  probate, 
after  examination,  gave  a  license  to  sell  the  real  estate.  It  was  sold 
by  the  executrix  to  those  under  whom  the  plaintiff  in  error  claims, 
the  sale  to  be  confirmed  by  an  act  of  the  legislature  of  Rhode  Island, 
where  the  lands  laid.  Th^  legislature  passed  a  confirming  act,  and 
the  purchase  money  i;f  as  paid,  and  the  debts  of  Jonathan  Jenckes 
were  discharged. 

The  purchase  was  made  on  the  faith  of  the  law  of  Rhode  Island; 
the  money  paid  upon  the  faith  of  that  law ;  and  all  this  was  done, 
thirty-four  years  before  the  ejectment  was  brought  in  the  Circuit 
Court  of  Rhode  Island.  In  the  mean  time  other  bona  fide  purchasers 
have  become  possessed  of  the  land :  and  who  come  forward  now 
to  claim  it? — not  other  bona  fide  purchasers,  but  the  heirs  of  Jona- 
than Jenckes. 

The  attempt  here  is,  to  make  the  lands  fulfil  two  purposes.  1.  The 
payment  of  the  debts  of  their  father  by  (he  sale ;  and,  2.  Then  to 
recal  that  sale,  that  the  lands  may  support  the  heirs  of  the  debtor. 
The  claim  is  against  all  the  policy,  and  the  course  of  proceeding  in 
New  England. 

The  case  comes  here  under  a  pro  forma  judgment  of  the  Circuit 
Court.  The  inquiry  is,  whether  the  Court  erred  in  giving  the  in- 
structions asked  for;  in  saying  that  the  conveyance  and  proceedings, 
by  which  the  title  was  intended  to  be  vested  in  the  purchasers,  ddd 
not  divest  the  legal  estate  of  the.  heirs  of  Jonathan  Jenckes. 

In  Massachusetts  and  Rhode  Island  all  the  estate  real  and  personal 
of  the  deceased  is  subject  to  the  payment  of  debts.  All  the  statutes 
of  the  northern  states,  although  they  vary  in  detail,  contain  this 
principle.  Bigelow's  Digest^  350.  4  Mass.  354.  18  Mass.  157. 
4  Mass.  654.     3  Mass.  258.     1  Mass.  340. 

By  a  reference  to  these  authorities,  it  will  appear  that  in  order  to 
justify  a  license  to  sell  in  either  of  those  states,  *nothing  more  r«g -^ 
la  necessary  but  to  satisfy  the  judge  that  the  personal  estate  *^ 
is  not  sufficient  to  discharge  the  debts  of  the  deceased.  No  form  of 
proceeding  is  required.  It  is  done  by  presenting  the  account  of  the 
debts  and  personal  estate,  and  the  judge  then  gives  the  license. 

Objections  have  been  made  by  the  counsel  for  the  defendants  in 
enor,  to  the  proceedings  in  New  Hampshire.  It  is  said  they  were  a 
nullity ;  that  they  were  irregularly  granted^  This  is  denied,  and  no 
authorities  have  been  shown  in  support  of  the  objections.  It  has 
been  urged  that  notice  should  have  been  given  to  the  heirs.  There 
has  been  no  case  cited  in  Massachusetts  which  looks  to  the  necessity 
of  notice  to  the  heirs  of  the  application  for  a  license  to  the  judge  of 
probate. 

The  regularity  of  the  proceedings  is  to  be  presumed,  after  so  long 
a  lapse  of  time.  If  notice  is  required;  if  evidence  different  from 
that  which  is  shown  to  have  been  exhibited  before  the  judge  of 
probate  was  necessary ;  it  is,  and  ought  to  be  considered  that  it  was 
furnished. 

In  legal  contemplation,  both  the  real  and  personal  estate  of  a  de 
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t  apply,  therefore,  with  eqosd  right,  to  all  proceedings  of  this  descrip- 

r  tion;  nor  is  there  any  reason  why  notice  should  be  given  to  the 

8  heirs;  they  take  the  estate  as  has  been  stated,  subject  to  the  debts 

of  the  ancestor. 
!  *It  has  been  said  that  in  the  proceedings  there  was  fraud,  r«g -^ 

i  that  the  legislature  were  deceived.    This  is  denied :  but  if  it  ^ 

were  so,  would  this  Court  set  aside  the  law;  the  remedy  in  such  a 
case  would  be  by  an  application  to  the  sovereign  who  had  been  de- 
ceived. 

The  legislature  passed  the  law  for  the  purpose^  giving  validity 
to  an  act,  which  all  knew  without  it  would  not  pass  the  estate. 

The  petition  of  Cynthia  Jenckes  was  not  that  they  should  ratify 
the  de^,  but  the  sale;  that  is,  that  the  sale  should  be  effectual  to 
convey  the  estate  of  the  testator. 

Who  is  the  sovereign  that  can  give  validity  to  measures  which 
are  intended  to  pass  the  title  to  lands  within  the  state?  Is  it  not  the 
legislature  of  the  state,  and  are  not  its  acts  effectual  to  do  this,  un* 
less  they  come  in  contact  with  the  great  principles  of  the  social  com- 
pact ?  What  power  has  this  Court  to  say  this  deed  shall  not  pass 
the  estate?  With  which  of  the  principles  of  the  Constitution  of  the 
United  States  is  it  in  conflict?  Where  is  the  provision  which  it 
opposes?  It  is  not  an  ex  post  facto  law.  The  prohibition  in  the 
Constitution  in  reference  to  ex  pdst  facto  laws  applies  to  criminal 
enactments.  Is  it  a  law  which  impairs  the  obligation  of  a  contract  ? 
It  affirms  a  contract.  It  is  said  to  be  incompatible  with  a  republican 
government  It  denied  that  legislative,  executive,  and  judicial  pow- 
ers must  be  in  different  hands  to  constitute  a  republican  form  of  go- 
vernment That  this  should  be  so  is  a  great  and  important  principle, 
but  it  is  not  a  test  of  republican  government  There  is  nothing 
which  prohibits  the  exercise  of  all  the  powers  of  government  by  a 
legislature.  If  the  guarantee  of  a  republican  form  of  government 
by  the  United  States  was  violated  by  the  govemnient  of  Rhode 
Island,  why  had  not  the  United  States  interfered? 

The  charter  of  the  government  of  Rhode  Island  is  a  skeleton;  it 
does  not  form  the  government    It  is  the  usages  of  Rhode  Island' 
that  compose  the  constitution.    The    people  say  their,  legislature 
shall  have  certain  powers,  and  be  imlimited;  this  is  therefore  the  ' 
form  of  government  with  which  they  are  satisfied.    Politicians  may 
protest,  and  orators  may  ^declaim ;  but  this  does  not  affect  the   r«g <q 
case.    This  Court  will  not  take  away  from  them  what  they  ^ 
have  said  they  will  have. 

The  references  which  have  been  made  to  the  proceedings  of  the 
legislature,  show  that  it  exercises  all  kinds  of  power.  It  is  said  this 
is  a  new  case;  suppose  it  is  so,  is  it  necessary  to  show  the  authority 
for  the  first  law  ?  The  authority  is  that  of  the  people.  The  legis- 
lature always  has  acted  as  the  emergency  presented.  Whom  do 
they  injure?  They  do  not  infringe  their  own  constitution;  and 
when  they  do  so,  it  is  for  the  people  of  the  state  to  interfere.     They  ; 
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do  nothing  which  is  contrary  to  the  Constitntion  of  the  United 
States. 

If  the  legislatore  of  Rhode  Island  possessed  the  power  to  order  a 
sale,  why  not  hav^e  power  to  confirm  the  sale?  There  is  no  exer- 
cise of  a  greater  power  here.  A  Coiirt  of  probate  might  not  do  it, 
but  that  Court  is  limited  in  its  powers.  A  subsequent  ratification 
is  equivalent  to  a  prior  authority. 

It  is  said  that  the  state  has  done  what  parliament  could  not  have 
done.  Blackstone  has  been  referred  to,  to  show  that  private  acts  do 
not  pass  without  notice.  Parliament  cuts  the  knot  and  destroys  con- 
tractSi  and  therefore  notice  is  necessary. 

There  is  no  violation  of  contract  in  this  act ;  the  law  only  sup- 
poses an  omitted  case,  and  gives  a  remedy  where  the  principles  of 
law  require  it 

It  b  contended  that  the  confirmation  has  no  effect,  because  it  ope- 
rates on  a  void  deed.  A  reference  to  authorities  will  show  the  error 
of  this  assumption.    I  Roll.  Ab.  483.    Ld.  Raym.  292.  297. 

Cannot  parliament  confirm  a  void  deed  ?  They  can  do  so,  and 
the  rigfit  has  never  been  questioned. 

Mr.  Justice  Stort  delivered  the  opinion  of  the  Court 
This  is  a  writ  of  error  to  the  Circuit  Courtof  the  district  of  Rhode 
Island,  in  a  case  where  the  plaintiff  in  error  was  defendant  in  the 
Court  below.  The  original  action  was  an  ejectment,  in  the  nature 
of  a  real  action,  according  to  the  local  practice,  to  recover  a  parcel 
of  land  in  North  Providence  in  that  state.  There  were  several  pleas 
pleaded  of  the  statute  of  limitations,  upon  which  it  is  unnecessary  to 

*6541  *^^  ^^^  ^l^uiffy  ^  ^0  questions  thereon  have  been  waived 
-'at  the  bar.  The  cause  was  tried  upon  the  general  issue ; 
and,  by  consent  of  the  parties,  a  verdict  was  taken  for  the  plaintiffs, 
and  a  bill  of  exceptions  allowed  upon  a  pro  forma  opinion  given  by 
the  Court  in  favour  of  the  plaintiffs,  to  enable  the  parties  to  bring 
the  case  before  this  Court  mr  a  final  determination.  The  only  ques- 
tions which  have  been  discussed  at  the  bar  arise  under  this  bill  of 
exceptions. 

The  facts  are  somewhat  complicated  in  their  details,  but  those, 
which  are  material  to  the  points  before  us  may  be  summed  up  in 
a  few  words. 

The  plaintiffs  below  are  the  heirs  at  law  of  Cynthia  Jenckes,  to 
whom  ner  father,  Jonathan  Jenckes,  by  his  will  in  1787,  devised  the 
demanded  premises  in  fee,  subject  to  a  life  estate  then  in  being,  but 
which  expired  in  1794.  By  his  will,  Jonathan  Jenckes  appointed 
his  wife  Cynthia,  and  otie  Arthur  Fenner,  executrix  and  executor 
of  his  will.  Fenner  never  accepted  the  appointment.  At  the  time 
of  his  death  Jonathan  Jenckes  lived  ih  New  Hampshire,  and  after 
his  death  his  widow  duly  proved  the  will  in  the  proper  Court  of  pro- 
bate in  that  state,  and  took  upon  herself  the  administration  of  the 
estate  as  executrix.  The  estate  was  represented  insolvent,  and  com- 
missioners were  appointed  in  the  usual  manner  to  ascertain  the 
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amount  of  the  deb'ts.  The  executrix,  in  July,  1790,  obtained  a 
license  from  the  judge  of  probate  in  New  Hampshire,  to  sell  so  much 
of  the  real  estate  of  the  testator  as,  together  with  his  personal  estate, 
would  be  sufficient  to  pay  his  debts  and  incidental  charges.  The 
will  was  never  proved,  or  administration  taken  out  in  any  probate 
Court  of  Rhode  Island.  But  the  executrix,  in  November,  1791,  sold 
the  demanded  premises  to  one  Moses  Brown  and  Oziel  Wilkinson, 
under  whom  the  defendant  here  claims,  by  a  deed,  in  which  she  re- 
cites her  authority  to  sell  as  aforesaid,  and  purports  to  act  as  execu- 
trix in  the  sale.  The  purchasers,  however,  not  being  satisfied  with 
her  authority  to  make  the  sale,  she  entered  into  a  covenant  with 
them  on  the  same  day,  by  which  she  bound  herself  to  procure  an 
act  of  the  legislature  of  Rhode  Island,  ratifying  and  confirming  the 
title  so  granted;  and,  on  failure  thereof,  *to  repay  the  pur-  rv^ee 
chase  money,  &c.  &c.  She  accordingly  made  an  application  '- 
to  the  legislature  of  Rhode  Island  for  this  purpose,  stating  the  &ct8 
in  her  petition;  and  thereupon  an  act  was  passed  by  the  legislature, 
at  June  session,  1792,  granting  the  prayer  of  her  petition  and  ratify- 
ing the  title.  The  terms  of  th&  act  we  shall  have  occasion  hereafter 
to  consider.  In  February,  1792,  she  settled  her  administration  ac- 
count in  the  probate  Court  in  New  Hampshire,  and  thereupon  the 
balance  of  fifteen  pounds^seven  shillings  and  seven  pence  only  re- 
mained in  her  hands  fdr  distribution. 

Such  are  the  material  f^cts ;  and  the  questions  discussed  at  the 
bar,  ultimately  resolve  themselves  into  the  consideration  of  the  vali- 
dity and  effect  of  the  act  of  1792.  If  that  act  was  constitutional, 
and  its  terms,  when  properly  construed,  amount  to  a  legal  confirma- 
tion of  the  sale  and  &e  proceedings- thereon^  then  the  plaintifi*  is  en- 
titled to  judgment,  and  ths  judgment  below  was  erroneous.  If 
otherwise,  then  the  judgment  ought  to  be  affirmed. 

It  is  wholly  unnecessary  to  go  into  an  examination  of  the  regu- 
larity of  Uie  proceedings  of  the  probate  Court  in  New  Hampshire, 
and  of  the  onler  or  license  there  granted  to  the  executrix  to  sell  the 
real  estate  of  the  testator.  That  license  could  have  no  legal  opera- 
tion in  Rhode  Island.  The  legislative  and  judicial  authority  of  New 
HaDq>shire  were  boun<]ied  by  the  territory  of  that  state,  and  could 
not  be  rightfully  exercised  to  pass  estates  lying  in  another  state. 
The  sale,  therefore,  made  by  the  executrix  to  Moses  Brown  and 
Oziel  Wilkinson,  in  virtue  of  the  said  license,  was  utterly  void ;  and 
the  deed  given  therjBupon  was„  proprio  vigore,  inoperative  to  pass 
any  title  of  the  testator  to  any  lands  described  therein.  It  was  a  mere 
nullity. 

Upon  the  death  of  the  testator,  his  lands  in  Rhode  Island,  if  not 
devised,  were  cast  by  descent  upon  his  heirs,  according  to  the  laws 
of  that  state.  If  devised,  they  would  pass  to  his  devisees  according 
to  the  legal  intendment  of  the  words  of  the  devise.  But,  by  the  laws 
of  Rhode  Island,  the  probate  of  a  will  in  the  proper  probate  Court, 
is  understood  to  be  an  itidispensable  preliminary  to  establish  the  right 
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of  the  deyisee,  and  then  bis  title  relates  back  to  the  death  of  the 
*fi5fi1  *^^^^''*  ^^  probate  of  this  will  has  oyer  been  made  in  any 
-'  Court  of  probate  in  Rhode  Island;  bat  that  objection  is  not 
now  insisted  on ;  and  if  it  were,  and  the  act  of  1 792  is  to  have  any 
operation,  it  most  be  considered  as  dispensing  with  or  superseding 
that  ceremony. 

The  objections  taken  by  the  defendants  to  this  act,  are,  in  the  first 
place,  that  it  kb  void  as  an  act  of  legislation,  because  it  transcends 
the  authority,  which  the  legislature  of  Rhode  Island  can  rightfoliy 
exercise  under  its  present  form  of  government.  And,  in  the  next 
place,  that  it  is  voia  as  an  act  of  confirmation,  because  its  terms  are 
not  such  as  to  give  validity  to  the  sale  and  deed,  so  as  to  pass  the 
title  of  the  testator,  even  if  it  were  otherwise  constitutional 

The  first  objection  deserves  grave  consideration  from  its  general 
importance.  To  all  that  has  been  said  at  the  bar  upon  the  danger, 
inconvenience,  and  mischiefs  of  retrospective  legislation  in  general, 
and  of  acts  of  the  character  of  the  present  in  particular,  this  Court 
has  listened  with  attention,  and  felt  the  full  force  of  the  reasoning. 
It  is  an  exercise  of  power,  which  is  of  so  summary  a  nature,  so 
fraught  with  inconvenience,  so  liable  to  disturb  the  security  of  titles, 
and  to  spring  by  surprise  upon  the  innocent  and  unwary,  to  their 
injury  and  sometimes  to  their  ruin,  that  a  legislature  invested  with 
the  power,  can  scarcely  be  too  cautious  or  too  abstemious  in  the  ex- 
ertion of  it 

We  must  decide  this  objection,  however,  not  upon  principles  of 
public  policy,  but  of  power ;  and  precisely  as  the  state  Court  of 
Rhode  Island  itself  ought  to  decide  it. 

Rhode  Island  is  the  only  state  in  the  Union,which  has  not  a 
written  constitution  of  government,  containing  its  fundamental  laws 
and  institutions.  Until  the  revolution  in  1 776,  it  was  governed  by  the 
charter  granted  by  Charles  11.  in  the  fifteenth  year  of  his  reign.  That 
charter  has  ever  since  continued  in  its  genend  provisions  to  regulate 
the  exercise  and  distribution  ai  the  powers  of  government  It  has 
never  been  fonnally  abrogated  by  the  people;  and,  except  so  &r  as 
it  has  been  modified  to  meet  the  exigencies  of  the  revolution,  may 
be  considered  as  now  a  fundamental  law.  By  this  charter  the 
*6571  P^^^  ^^  make  laws  is  granted  to  the  ^general  assembly  in 
•^  the  most  ample  manner,  <'  so  as  such  laws,  &c.,  be  not  con- 
trary and  repugnant  unto,  but  as  near  as  may  be  agreeable  to  the 
laws,  &C.,  of  England,  considering  the  nature  and  constitution  of 
the  place  and  people  there."  What  is  the  true  extent  of  the  power 
thus  granted,  must  be  open  to  explanation,  as  well  by  usage  as 
by  construction  of  the  terms  in  which  it  b  given.  In  a  govern- 
ment professing  to  regard  the  great  rights  of  personal  liberty  and 
of  pi:operty,  and  which  is  required  to  legislate  m  subordination  to 
the  general  laws  of  England,  it  would  not  lightly  be  presumed,that 
the  great  principles  of  Magna  Charta  were  to  be  disregarded,  or  that 
the  estates  of  its  subjects  were  liable  to  be  taken  away  without  trial, 
without  notice,  and  without  offence.  Even  if  such  authority  could 
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be  deemed  to  have  been  confided  by  the  charter  to  the  general  as- 
sembly of  Rhode  Island,  as  an  exercise  of  transcendental  sovereignty 
before  the  revolution,  it  can  scarcely  be  imagined^that  that  great 
event  could  have  left  the  people  of  that  state  subjected  to  its  uncon- 
trolled and  arbitrary  exercise.  That  government  can  scarcely  be 
deemed  to  be  free,  where  the  rights  of  property  are  left  solely  de- 
pendent upon  the  will  of  a  legislative  body,  without  any  restraint. 
The  fundamental  maxims  of  a  free  governnient  seem  to  require, 
that  the  rights  of  personal  liberty  and  private  property  should  be 
held  sacred.  At  least  no  Court  of  Justice  in  this  country  would  be 
warranted  in  assuming,  that  the  power  to  violate  and  disregard 
them,  -a  power  so  repugnant  to  the  common  principles  of  justice 
and  civil  liberty,— lurked  under  any  general  grant  of  legislative  au- 
thority, or  ought  to  be  implied  from  any  general  expressions  of  the 
will  of  the  people.  The  people  ought  not  to  be  presumed  to  part 
with  rights  so  vital  to  their  security  and  well-being,  without  very 
strong  and  direct  expressions  of  such  an  intention.  In  Terret  vs. 
Taylor,  9  Cranch,  43,  it  was  held  by  this  Court,  that  a  grant  or  title 
to  lands  once  made  by  the  legislature  to  any  person  or  corporation 
is  irrevocable,  and  cannot  be  reassumed  by  any  subsequent  legisla- 
tive act;  and  that  a  different  doctrine  is  utterly  inconsistent  wi&  the 
great  and  fundamental  principle  of  a  republican  government,  and 
with  the  right  of  the  citizens  to  the  free  enjoyment  of  their  property 
^6581  ^^^^^y  *acquired.  We  know  of  no  case,  in  which  a  legis- 
-'  lative  act  to  transfer  the  property  of  A  to  B  without  his  con- 
sent, has  ever  been  held  a  constitutional  exercise  of  legislative  power 
in  any  state  in  the  Union.  On  the  contrary,  it  has  been  constantly 
resisted  as  inconsistent  with  just  principles,  by  every  judicial  tribu- 
nal in  which  it  has  been  attempted  to  be  enforced.  We  are  not 
prepared  therefore  to  admit,  that  the  people  of  Rhode  Island  have 
ever  delegated  to  their  legislature  the  power  to  divest  the  vested 
rights  of  property,  and  transfer  them  without  the  assent  of  the  par- 
ties. The  counsel  for  the  plaintiffs  have  themselves  ,admitted,that 
they  cannot  contend  for  any  such  doctrine. 

The  question  then  arises»whether  the  act  of  1792  involves  any 
such  exercise  of  power.  It  is  admitted  that  the  title  of  an  heir  by 
descent  in  the  real  estate  of  his  ancestor,  and  of  a  devisee  in  an 
estate  unconditionally  devised  to  him,  is,  upon  the  death  of  the 
party  under  whom  he  claimed,  immediately  devolved  upon  him, 
and  he  acquires  a  vested  estate.  But  this,  though  true  in  a  general 
sense,  still  leaves  his  title  encumbered  with  all  the  liens, which  have 
been  created  by  the  party  in  his  lifetime,  or  by  the  law  at  his  de- 
cease. It  is  not  an  unqualified,  though  it  be  a  vested  interest ;  and 
it  confers  no  title,  except  to  what  remains  after  every  such  lien  is 
discharged.  In  the  present  case,  the  devisee  under  the  will  of  Jo- 
nathan Jenckes  without  doubt  took  a  vested  estate  in  fee  in  the  lands 
in  Rhode  Island.  But  it  was  an  estate  still  subject  to  all  the  quali- 
fications and  liens, which  the  laws  of  that  state  annexed  to  those 
lands.    It  is  not  sufficient  to  entitle  the  heirs  of  the  devisee  now  to 
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recover,  to  establish  the  fact^that  the  estate  so  vested  has  been  di- 
vested ;  but  that  it  has  been  divested  in  a  manner  inconsistent  with 
the  principles  of  law. 

By  the  laws  of  Rhode  Island,  as  indeed  by  the  laws  of  the  other 
New  England  states,  (for  the  same  general  system  pervades  them 
on  this  subject,)  the  real  estate  of  testators  and  intestates  stands 
chargeable  with,  the  payment  of  their  debts,  upon  a  deficiency  ol 
assets  of  personal  estate.  The  deficiency  being  once  ascertained  in 
the  Probate  Court,  a  license  is  granted  by  the  proper  judicial  tribu- 
*fi^ql  ^^^^  upon  the  'petition  of  th^  executor  or  administrator,  to 
-'  sell  so  much  of  the  real  estate  as  may  be  necessary  to  pay 
the  debts  and  incidental  charges.  The  manner  in  which  the  sale  is 
made  is  prescribed  by  the  general  laws.  In  Massachusetts  and 
Rhode  Island,  the  Ucense  to  sell  is  granted,  as  matter  of  course, 
without  notice  to  the  heirs  or  devisees ;  upon  the  mere  production 
of  proof  from  the  Probate  Court  of  the  deficiency  of  personal  assets. 
And  the  purchaser  at  the  sale,  upon  receiving  a  deed  from  the  ex- 
ecutor or  administrator,  has  a  complete  title,  and  is  in  immediately 
under  the  deceased,  and  may  enter  and  recover  possession  of  the 
estate,  notwithstanding  any  intermediate  descents,  sales,  disseisins, 
or  other  transfers  of  title  or  seisin.  If  therefore  the  whole  real 
estate  be  necessary  for  the  payment  of  debts,  and  the  whole  is  sold, 
the  title  of  the  heirs  or  devisees  is,  by  the  general  operations  of 
law,  divested  and  superseded ;  and  so,  pro  tanto,  in  case  of  a  par- 
tial salOf 

From  this  summary  statement  of  the  laws  of  Rhode  Island,  it  is 
apparent  that  the  devisee  under  whom  the  present  plaintiffs  claim, 
took  the  Ismd  in  controversy,  subject  to  the  lien  for  the  debts  of  the 
testator.  Her  estate  was  a  defeasible  estate,  liable  to  be  divested 
upon  a  sale  by  the  executrix,  in  the  ordinary  course  of  law,  for  the 
payment  of  such  debts ;  and  all  that  she  could  rightfully  claim, 
would  be  the  residue  of  the  real  estate  after  such  debts  were  fully 
satisfied.  In  point,  of  &ct,  as  it  appears  from  the  evidence  in  the 
case,  more  debts  were  due  in  Rhode  Island  than  the  whole  value 
for  which  all  the  estate  there  was  sold ;  and  there  is  nothing  to  im- 
peach the  fairness  of  the  sale.  The  probate  proceedings  further 
show,  that  the  estate  was  represented  to  be  insolvent ;  and,  in  fact, 
it  approached  very  near  to  an  actual  insolvency.  So  that  upon  this 
posture  of  the  case,  if  the  executrix  had  proceeded  to  obtain  a 
license  to  sell,  and  had  sold  the  estate  according  to  the  general  laws 
of  Rhode  Island,  the  devisee  and  her  heirs  would  have  been  divested 
of  their  whole  interest  in  the  estate,  in  a  manner  entirely  complete 
and  unexceptionable.  They  have  been  divested  of  their  formal 
title  in  another  manner,  in  favour  of  creditors  entitled  to  the  estate; 
or  rather,  their  formal  title  has  been  made  subservient  to  the  para- 

*6fio1  ™^^^^  ^^^®  ^^  ^^^  creditors.    *Some  suggestions  have  been 
-I  thrown  out  at  the  bar,  intimating  a  doubt, whether  the  sta- 
tutes of  Rhode  Island,  giving  to  its  Courts  authority  to  sell  lands, 
for  payment  of  debts,  extended  to  cases,  where   the   deceased 
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was  not,  at  the  time  of  his  death,  an  inhabitant  of  the  state.  It  is 
believed  that  the  practical  construction  of  these  statutes  has  been 
otherwise.  But  it  is  unnecessary  to  consider, whether  that  practical 
construction  be  correct  or  not,  inasmuch  as  the  laws  of  Rhode  Is^ 
land,  in  all  cases,  make  the  real  estate  of  persons  deceased  chaise- 
able  with  their  debts,  whether  inhabitants  or  not  If  the  authority 
to  enforce  such  a  oharge  by  a  sale  be  not  confided  to  any  subordi- 
nate Court,  it  must,  if  at  all,  be  exercised  by  the  legislature  itself. 
If  it  be  so  confided,  it  still  remains  to  be  shown,  that  the  legislature 
is  precluded  from  a  concurrent  exercise  of  power. 

What  then  are  the  objections  to  the  act  of  1792?  First,  it  is  said 
that  it  divests  Vested  rights  of  property.  But  it  has  been  already 
shown, that  it  divests  no  such  rights,  except  in  favour  of  existing 
liens,  of  paramount  obligation ;  and  that  the  estate  was  vested  in 
the  devisee,  expressly  subject  to  such  rights.  Then,  again,  it  is  said 
to  be  an  act  of  judicial  authority,  which  the  legislature  was  not 
competent  to  exercise  at  all;  or  if  it  could  exercise  it,  it  could -be 
only  after  due  notice  to  all  the  parties  in  interest,  and  a  hearing  and 
decree.  We  do  not  think,that  the  act  is  to  be  considered  as  a  judi- 
cial act;  but  as  an  exercise  of  legislation.  It  purports  to  be  a  legis- 
lative resolution,  and  not  a  decree.  As  to  notice,  if  it  were  neces- 
sary, (and  it  certainly  would 'be  wise  and  convenient  to  give  notice, 
where  extraordinary  efibrts  of  legislation  are  resorted  to,  which 
touch  private  rights,)  it  might  well  be  presumed,  after  the  lapse  of 
more  than  thirty  years,  and  the  acquiescence  of  the  parties  for  the 
same  period,  that  such  notice  was  actually  given.  But  by  the 
general  laws  of  Rhode  Island  upon  this  subject,  no  notice  is  required 
to  be,  or  is  hi  practice  given  to  heirs  or  devisees,  in  cases  of  sales 
of  this  nature ;  and  it  would  be  strange,  if  the  legislature  might 
not  do  without  notice  the  same  act,which  it  would  delegate  author- 
ity to  another  to  do  without  notice.  If  the  legislature  had  author- 
ized a  future  sale  by  the  ^executrix  for  the  payment  of  debts,  r«gg| 
it  is  not  easy  to  perceive  any  sound  objection  to  it.  There  *- 
is  nothing  in  the  nature  of  the  act, which  requires  that  it  should  be 
performed  by  a  judicial  tribunal,  or  that  it  should  be  performed  by 
a  delegate,  instead  of  the  legislature  itself  It  is  remedial  in  its  na- 
ture, to  give  effect  to  existing  rights. 

But  it  is  said,  that  this  is  a  retrospective  act,  which  gives  validity 
to  a  void  transaction.  Admitting  that  it  does  so,  still  it  does  not 
follow,that  it  may  not  be  within  the  scope  of  the  legislative  au- 
thority, in  a  government  like  that  of  Rhode  Island,  if  it  does  not  di- 
vest the  settled  rights  of  property.  A  sale  had  already  been  made 
by  the  executrix  under  a  void  authority,  but  in  entire  good  faith, 
(for  it  is  not  attempted  to  be  impeached  for  firaud ;)  and  the  pro- 
ceeds, constituting  a  fund  for  the  payment  of  creditors,  were  ready 
to  be  distributed  as  soon  as  the  sale  was  made  effectual  to  pass  the 
title.  It  is  but  conunon  justice  to  presume,that  the  l^slature  was 
satisfied,  that  the  sale  was  bona  fide,  and  for  the  full  value  of  the 
estate^    No  creditors  have  ever  attempted  to  disturb  it.    The  sale 
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then  Was  ratined  by  the  legislature ;  not  to  destroy  existing  ngnts, 
but  to  effectuate  them,  and  in  a  manner  beneficial  to  the  parties. 
We  cannot  say,  that  this  is  an  excess  of  legislative  power,  unless 
we  are  prepared  to  say,  that  in  a  state,not  having  a  mitten  consti- 
tution, acts  of  legislation,  having  a  retrospective  operation,  are  void 
as  to  all  persons  not  assenting  thereto,  even  though  they  may  be  for 
beneficial  purposes,  and  to  enforce  existing  rights.  We  think, that 
this  cannot  be  assumed  as  a  general  principle,  by  Courts  of  justice. 
The  present  cose  is  not  so  strong  in  its  circumstances  as  that  of  C^- 
der  vs.  Bull,  3  Dall.  Rep.  386,  or  Rice  vs.  Farkman,  16  Mass.  Rep. 
836 ;  in  both  of  which  the  resolves  of  the  legislature  were  held  to 
be  constitutional. 

Hitherto,  the  reasoning  of  the  Court  has  proceeded  upon  the 
ground  that  the  act  of  1792  was  in  its  terms  sufficient  to  give  com- 
plete validity  to  the  sale  and  deed  of  the  executrix,  so  as  to  pass  the 
testator's  title.  It  remains  to  consider,  whether  such  is  it3  predica- 
ment in  point  of  law. 

For  the  purpose  of  giving  a  construction  to  the  words  of  the  act, 
•6621  "*  na^e  heeu  referred  to  the  doctrine  of  confirmation  "at  the 
-'  common  law,  in  deeds  between  private  persons.  It  is  said 
that  the  act  uses  the  appropriate  words  of  a  deed  of  confirmation, 
"  ratiiy  and  confirm ;"  and  that  a  confirmation  at  the  common  law 
will  not  make  valid  a  void  estate  or  act,  but  only  one  which  is  void- 
able. It  is  in  OUT  judgment  wholly  unnecessary  to  enter  upon  any 
examination  of  this  doctrine  of  the  common  law,  some  of  which  is 
of  great  nicety  and  strictness ;  because  the  present  is  not  an  act  be- 
tween private  persons  having  interests  and  rights  to  be  operated 
upon  by  the  terms  of  their  deed.  This  is  a  legislative  act,  and  is  to 
be  interpreted  according  to  the  intention  of  the  legislature,  apparent 
upon  its  face.  Every  technical  rule,  as  to  the  construction  or  force 
of  particular  terms,  must  yield  to  the  clear  expression  of  the  para- 
mount will  of  the  legislature.  It  cannot  be  doubted, that  an  act  of 
parliament  may  by  terms  of  confirmation  make  valid  a  void  thing, 
if  such  is  its  intent.  Tjie  cases  cited  in  Plowden,  399 ;  in  Comyn's 
Dig.,  Confirmation,  D,  and  in  1  Roll.  Abridg.  SfiS,  are  directly  in 
point.  The  only  question  then  is,  what  is  the  intent  of  the  Iegisla<- 
ture  in  the  act  of  1792  ?  Is  it  merely  to  confirm  a  void  act,  so  as  to 
leave  it  void,  that  is,  to  confirm  it  in  its  infirmity  ?  or  is  it  to  give 
general  validi^  and  efficacy  to  the  thing  done  ?  We  think  there  is 
no  reasonable  doubt  of  its  real  object  and  intent.  It  was  to  confirm 
the  sale  made  by  the  executrix,  so  as  to  pass  the  title  of  her  testator 
to  the  purchasers.  The  prayer  of  the  petition,  as  recited  in  the  act, 
was,  that  the  legislature  would  "ratify  and  confirm  the  sale  afore- 
said, which  was  made  by  a  deed  executed  by  the  executrix,  &c" 
The  object  was  a  ratification  of  the  sale,  and  not  a  mere  ratification 
of  the  formal  execution  of  the  deed.  The  language  of  the  act  is  **on 
due  consideration  whereof  it  is  enacted,  &c.,  that  the  prayer  of  the 
said  petitioner  be  granted,  and  that  the  deed  be,  and  the  same  is 
hereby,  ratified  and  confirmed,  so  far  as  respects  the  conveyance  of 
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jg  any  right  or  interest  in  the  estate  mentioned  in  said  deed,  which  be- 

|.  longed  to  the  said  Jonathan  Jenckes  at  the  time  of  his  decease."   It 

purports  therefore  to  grant  the  prayer,  which  asks  a  copiirmation  of 
the  sale,  and  confirms  the  deed,  as  a  conveyance  pf  the  right  and 
interest  of  *the  testator.  It  is  not  an  act  of  confirmation  by  r«^go^ 
the  owner  of  the  estate  ^  but  an  act  of  confirmation  of  the  > 

.  sale  and  conveyance'  by  the  legislature  in  its  sovereign  capacity/ 

We  are  therefore  all  of  opinion  that  the  judgment  of  the  Circuit 

;  Court  ought  to  be  reversed/ and  that  the  cause  be  remanded  with 

directions  to  the  Court  to  award  a  venire  facias  de  novo. 
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^ClATTDIUS   F.    L|!    GtKAND,   APPEIXANT,  VS.   NICHOLAS    DarRAI.1., 

Appelleb. 

The  «ct  of  the  legiiktare  of  MatyUnd,  paned  in  1796,  dL  47,  section  thirteen,  dedam 
V  that  all  pereona  capable  in  law  to  make  a  Talid  will  and  testament,  may  grant  freedom 
to,  and  effect  the  manumission  of  any  slave  or  slaves  belonging  to  sach  pereon  or  penonsv 
by  his,  her,  or  their*  last  will  and  testamenl,  and  sach  manumission  of  any  slave  or  sbvas 
may  be  made  to  take  efiect  at  the  death  of  the  testator  or  testators,  at  such,  other  period  as 
may  be  limited  in  such  last  will  and  testament ;  provided  always,  that  no  manumiasiaa 
by  last  will  and  testament  shall  be  effectual « to  give  fireedom  to  any  slave  or  slaves,  if 
the  same  shall  be  to  the  prejudice  of  creditors,  nor  unless  the  said  slave  or  elaves  diall  be 
under  the  age  of  forty-five  years,  and  able  to  work  and  gain  a  sufficient  maintenance  and 
livelihood  at  the  time  the  freedom  given  shall  commence."  The  time  of  freedom  of  the 
appellee  in  this  case,  conmienoed  when  he  was  about  eleven  y^ars  old.  Held,  that  his 
manumiandn  by  w;ill  was  valid. 

The  Court  of  appeals  of  Maryland,  has  decided  thata  devise  of  property  teal  or  peraooal  by 
a  master  to  his  slave,  entitles  the  slave  to  his  freedom  hy  neoeasaiy  impUcatioii.  This 
Court  entertains  the  same  opinion.  [670] 

APPEAL  fronv  the  Circuit  Court  of  the  United  States,  for  the 
district  of  Maryland.  , 

The  facts  of  the  case  appear  on  the  argument  of  the  counsel  for 
the  appellee^  and  in  the.opinion  of  the  Court 

• 

Mr.  Taney,  for  the  appellant,  submitted  the  case  without  argu- 
ment; stating,  that  it  had  been  brought  up  merely  on  account  of  its 
great  importance  to  the  appellee ;  which  rendered  it  desirable  that 
the  opinion  of  the  Supreme  Court  should  be  had  on  tt^e  matters  in 
controversy. 

Mr.  Stewart,  for  the  appellee,    : 

The  case  presented  by  the  bill,iBinswers,  and  depositions,  is  as  fol- 
lows. 

Bennett  Damall,  of  Ann  Arundel  county,  in  the  state  of  Mary- 
land, by  his  will,  dated  August  4th,  1810,  devised  to  his  son  Nicho- 
las Damall,  the  defendant  in  this  case,  certain  lands  lying  in  the 
county  and  state  aforesaid. 

The  mother  of  the  said  Nicholas  was  the  slave  of  the  testator,  and 
NicholtBis  was  bom  a  slave  to  his  father. 

*fi651  ^Bennett  Damall  in  his  will  refers  to  two  deeds  of  manu- 
.-'  mission  executed  by  him,  one  in  1805,  and  the  other  in  1810, 
in  both  of  ixduch  it  seems  Nicholas  was  included  with  other  slaves 
designed  to  be  emancipated  by  these  deeds.  By  some  omission, 
neither  of  these  deeds  are  exhibited. 

The  testator  made  two  codicils  to  his  will,  the  last  of  which  is 
dated  January  20,  1814,  and  was  proved  before  the  register  of  wills, 
January  31, 1814.  Bennet  Damall  must  therefore  have  died  in 
January^  1814.  Nicholas  Darnall,  the  defendant,  spid  the  land  re- 
ferred to  in  the  proceedings  to  Le  Grand,  the  complainant,  and  it 
appears  by  the  agreements  exhibited  with  the  bill,  that  at  tiie  time 
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tbe  contract  was  first  made,  neither  party  supposed  there  was  any 
question  about  the  title.  But  afterwards,  it  seems,  doubts  were 
suggested  to  Barnall,  which  he  communicated  to  Le  Grand,  and  the 
agreements  above  mentioned  were  thereupon  made  with  full  know- 
ledge on  both  sides  of  the  supposed  delect  in  the  title,  and  were 
framed  with  reference  to  it. 

Lie  Grand  gave  his  notes  for  the  purchase  money,  according  to 
the  agreement,  and  a  suit  was  brought  on  one  of  them,  and  judg- 
ment recovered  in  the  Circuit  Court  for  the  district  of  Maryland ; 
whereupon  he  filed  his  bill  in  that  Court,  praying  an  injunction  on 
the  ground  that  Damall  was  tmable  to  convey  him  a  good  title  to 
the  land. 

The  defect  supposed  to  exist,  and  alleged  in  the  bill,  is  this;  that 
Damall  was  not  more  than  ten  years  of  age  at  the  time  of  his  father *8 
death,  and  at  that  tender  age  was  unable  to  work  and  gain  a  suffi* 
cient  maintenance  and  livelihood,  and  was  incapable  therefore  of 
receiving  manumission  by  the  laws  of  Maryland. 

The  answer  of  Nicholas  Darnall  insists  that  he  was,  at  the  time 
of  ttie  testator's  death,  able  to  work  and  gain  a  sufficient  livelihood 
and  maintenance. 

Four  witnesses  were  examined. 

John  Mercer  and  Robert  Welch  prove  that  Nicholas  was  about 
eleven  years  of  age  at  the  time  of  his  father's  death,  and  describe 
him  as  a  fine,  healthy,  intelligent  boy,  able  by  his  work  to  maintain 
himselfl  Dr.  James  Stewart  and  Samuel  *Moore  state  that  r«ggg 
boys  of  eleven  years  of  age  in  Maryland  are  able  to  support  }- 
themselves  by  their  own  labour,  and  specify  the  kind  of  work  in 
which  they  inay  be  nsefuUy  employed. 

Upon  tins  answer  and  evidence,  the  Court  dissolved  the  injunction 
and  dismi»ed  the  bill. 

It  is  proper  to  say,  that  the  whole  of  these  proceedings  hdve  been 
amicable;  that  Le  Grand  is  willing  to  pay  if  his  title  is  a  safe  one, 
and  that  Damall  does  not  wish  Le  Grand  to  pay  unless  he  can  make 
a  good  title  to  hinL 

By  the  act  of  1796,  chapter  67,  section  13,  slaves  may  be  manu- 
mitted in  Maryland  by  last  will ;  provided  they  be  under  forty-five 
years  of  age,  and  able  to  work  and  gain  a  sufficient  maintenance 
and  livelihood,  at  the  time  the  fireedom  given  shall  commence. 

In  (he  case  of  Hall  vs.  Mullin,  5  Harris  &  Johns.  190,  the  Court 
of  Appecds  have  decided  that  a  devise  of  prbperty,  real  or  per- 
sonal, by  a  master  to  his  slave,  entitles  tbe  slave  to  his  freedom,  by 
necessary  implication. 

Under  this  decision,  the  will  of  Bennett  Damall  gave  freedom  to 
Nicholas,  provided  he  was  in  a  condition  to  receive  it  at  the  testa- 
tor's death.  The  omission,  therefore,  to  produce  the  deeds  of  manu- 
mission is  not  material.  If  they  are  regarded  as  not  proved,  or  as 
not  efiective  for  the  purpose  Intended,  still  the  defendant  may  rely 
on  his  title  under  the  will. 

In  the  case  of  Hamilton  vs.  Cragg,  6  Harris  &  Johns.  16,  it  was 
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death  of  the  testator  who  attempted  to  maaumit  him,)  unable  to 
gain  a  sufficient  maintenance  and  livelihood,  could  not  be  mana- 
mittad.  It  was^this  decision  that  created  the  doubt  in  regard  to  Uw 
title  of  Nicholas  Damall ;  for  until  that  case  was  decided,  it  had 
been  generally  supposed  that  this  provision  in  the  statute  was  in- 
tended to  guard  against  the  manumission  of  slaves  who,  although 
under  forty-five  years  of  age,  were  suffering  under  iocorable  dis- 
eases or  constitutional  ioSrtnities,  which  would  moat  probably 
always  disable  them  from  maintaining  tiiemselyes  by  their  own 
"6671  '^^°^)  ^^^  make  them  a  charge  upon  the  public.  It  had  *Qot 
-'  been  generally  supposed  to  apply  to  the  case  of  children.  Jot 
whose  maintenance  provision  could  perhaps  always  b^  made,  by 
binding  them  to  serve  as  apprentices,  and  especially  was  conadered 
inapplicable  to  those  children  for  whose  support  abundant  ptovisitMi 
was  made  by  the  testator  who  gave  the  freedom. 

But  without  attempting  to  disturb  the  authority  of  that  case,  the 
proof  in  this  cause  brings  it  expressly  within  the  principle  decided 
m  Hamilton  vs.  Crarc;  and  entitles -the  party  to-his  freedom.  Hie 
defect  of  title  alleged  in  the  bill  is  consequently  without  foundation, 
and  the  decree  of  the  Court  below  fully  justified. 

Mr.  Justice  Duvall  delivered  the  opinion  of  the  Coart 

This  case  is  brou^t  up  by  appeal  from  a  decree  of  the  Ciicuit 
Court  for  the  district  of  Maryland,  sitting  as  a  Court  of  Equity-; 
and  is  submitted  on  written  ailment  The  principal  facts  are  the 
following. 

Beniwtt  Damall,  late  of  Anne  Arundel  ooonty,  Maryland,  on  the 
4th  day  of  August,  1810,  duly  made  «nd  executed  hb  last  will  and 
testanjent,  and  thereby  devised  to  his  son,  the  ^peilee,  several 
tracts  of  land  is  fee,  one  of  which  was  caUsd  Portland  Manor,  con- 
taining by  estimation  five  hundred  and  ninety-six  acres.  The  mo- 
ther of  Nicholas  Damall  was  the  slave  of  the  testator,  and  Nicholas 
was  born  the  slave  of  his  &ther,  and  was  between  ten  and  eleven 
years  old  at  the  lime  of  the  death  of  the  testator.  Bennett  Dar- 
nall,  in  his  will,  refers  to  and  confirms  two  deeds  of  manumission 
executed  by  him;  one  bearing  date  iu  1805,  and  the  other  in  1810. 
In  both  of  those  deeds,  Nicholas  Damall  and  a  number  of  other 
slaves  were  included,  and  emancipated  after  hia  decease.  liie  les- 
tittor  died  in  the  month  of  January,  1814. 

Nicholas  Damallj  on  bis  arrival  to  full  age,  took  possession  of  the 
property  devised  to  him,  and  on  the  26th  of  April,  18S6,  he  entered 
into  a  contract  with  Le  Grand,  the  appellant,  for  the  sale  of  the 
tract  called  Portland  Manor,  for  the  consideration  of  twenty-two 
dollars  per  acre,  amounting  to  the  sum  of  tUrteen  thousand  one 
'6681  "'^*^^^'^  ^^^  twelve  dollars,  'payable,  by  agreement,  tn  six 
-'  annual  payments,  with  interest  Le  Grand  passed  his  notes 
pursuant  to  the  terms  of  the  agreement,  and  received  the  bond  of 
Damall  to  convey  to  him  the  property  in  fee  simple  upon  payment 
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'  of  the  purchase  money.    Le  Grand  was  thereupon  put  in  i 

sion  of  the  land.    At  the  time  the  contract  was  made,  tl  ! 

'  believed  the  title  to  the  land  to  be  unquestionable.  Soon  af  ! 

however,  doubts  were  suggested  to  Damall,  and  be  comn  . 
them  to  Le  Grand,  and  they  emered  into  a  supplementary  i 
ditional  agreement,  without  varying  in  substance  the  ori§  i 

I  tract.    Darnall  was  not  more  than  ten  or  eleven,  years  of  a  : 

time  of  the  death  of  his  father ;  and,  by  a  law  of  the  stat 

i  ryland,  it  is  provided  that  no  manumission  by  last  will  a  i 

I  ment  shall  be  efiect«al  te  give  freedom  to  any  slave,  unless 

slave  shall  be  under  the  age  of  forty-five  years,  and  able  t 
and  gain  a  sufficient  maintenance  and  livelihood  at  the  t 
freedom  intended  to  be  given  shall  take  place. 

I  A  decision  had  lately  been  made  by  the  Court  of  Ap  i 

Maryland,  in  the  case  of  Hamilton  vs.  Cragg,  that  an  infan 
age  did  not  exceed  two  years  when  his  title  to  freedom  com  ; 
was  not  able  to  work  and  gain  a  sufficient  maintenance  a]  * 
hood,  and  was  therefore  adjudged  to  be  a  slave.    Ttiis  de 
the  highest  Court  of  law  in  the  state  gave  rise  to  doubts  co  i 
the  capability  of  the  appellee  to  make  a  good  title  to  the  lar  i 
he  had  sold  to  the  appellant    Damallvdeposited  the  amoui 
first  payment,  that  is  to  say,  three  thousand  dollars,  in  the  I 
Benjamin  Tucker,  of  Philadelphia,  to  be  held,  with  the  co 
the  appellant,  subject  to  the  result  of  an  examination  into 
In  consequence  of  the  decision  of  >  the  Court  of  Appeals  o: 
land,  the  heir  at  law  of  Bennett  Darnall,  the  testator,  made  : 
the  land,  and  threatened  to  commence  suit  for  the  recove 
Le  Grand,  being  alarmed  about  the  title,  refused  to  make  i 
ther  payment ;  and  an  action  Was  commenced  against  b  i 
judgment  recovered  for  the  second  payment    To  prevent 
cution,  and  to  ascertain;  under  all  the  circumstances  of  tl 
whether  the  appellee  could  make  a  good  title  to  the  land'\( 
had  sold  *to  him,  he  filed  his  bill  of  complaint  in  equity,  ii 
the  Circuit  Court,  stating  the  circumstances,  and  obtained  at 
injunction  against  any  further  proceedings  at  law.  The  appc 
in  his  answer,  admitting  all  the  facts  stated  in  the  bill,  except 
his  inability  to  gain  a  maintenance  and  livelihood  by  labou 
his  right  to  freedom  commenced.    The  case  was  submitted 
Court  upon  the  bill,  answer,  exhibits,  and  proof  which  ha 
taken ;  and  ihe  Court,  upon  due  consideration,  ordered  the 
tion  to  be  dissolved,  and  decreed  the  bill  to  be  dismissed, 
this  decree  an  appeal  was  taken  to  this  Court,  and  the  cause 
to  be  finally  decided. 

There  is  one  question  only  to  be  discussed.  If  the  app 
the  time  of  the  death  of  the  testator,  was  entitled  to  his  i 
under. the  will  and  deeds  of  manumission  before  mentioni 
his  title  to  the  land  sold  was  unquestionable.  His  claim  to  fi 
under  the  instruments  above  referred  to,  depends  upon  a  j 
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year  1796,  ch.  47,  Sec  13. 

The  words  of  the  act  are  these :  "  That  all  persons  capable  in 
law  to  make  a  valid  will  and  testament,  may  grant  freedom  to,  and 
effect  the  manumission  of  any  slave  or  slaves  belonging  to  such  per- 
son or  persons,  by  his,  her,  or  their  last  will  and  testament ;  and 
such  manumission  of  any  slave  or  slaves  may  be  made  to  take  ef- 
fect at  the  death  of  the  testator  or  testators,  or  at  such  other  period 
as  may  be  limited  in  such  last  will  and  testament;  provided,  always, 
that  DO  manumission  by  last  will  and  testament  shall  be  effectual  to 
give  freedom  to  any  slave  or  slaves,  if  the  same  shall  be  to  preju- 
dice of  creditors ;  nor  unless  the  said  slave  or  slaves  shall  be,  under 
the  age  of  forty-fire  years,  and  able  to  work  and  gain  a  sufficient 
maintenance  and  livelihood  at  the  time  the  freedom  given  shall 
commence."  The  time  of  the  freedom  of  the  appellee  commenced 
immediately  afler  the  death  of  the  testator,  when,  according  to  the 
evidence,  he  was  about  eleven  years  old.  Four  respectable  wit- 
nesses of  the  neighbourhood  were  examined.  They  all  agree  in 
their  testimony,  that  Nicholas  was  well  grown,  healthy,  and  intelli- 
gent, and  of  good  bodily  and  mental  capacity:  that  he  and 
■670T  '^^  brother  Henry  could  readily  have  found  employment, 
J  either  as  house  servant  boys,  or  on  a  farm,  or  as  apprentices ; 
and  that  (hey  were  able  to  work  and  gain  a  livelihood.  The  testa- 
tor devised  to  each  of  them  real  and  personal  estate  to  a  considera- 
ble amount.  They  had  guardians  appointed,  were  welt  educated, 
and  Nicholas  is  now  living  in  affluence.  Experience  has  proved 
that  he  was  able  to  work,  and  gain  a  sufficient  maintenance  and 
livelihood.  No  doubt  as  to  the  fact  has  ever  been  entertained  by 
any  who  know  him.  Of  course,  he  was  capable  in  law  to  sell  and 
dispose  of  the  whole  or  any  part  of  his  estate,  and  to  execute  the 
necessary  instrmnents  of  writing  to  convey  a  sufficient  title  to  the 
purchase. 

The  Court  of  Appeals  of  Maryland,  in  the  case  of  Hale  vs.  Mul- 
lin,  decided,  that  a  devise  of  property  real  or  personal  by  a  master 
to  his  slave,  entitles  the  slave  to  his  freedom  by  necessary  implica- 
tion.    This  Court  entertains  the  same  opinion. 

It  is  not  the  inclination  of  this  Court  to  express  any  opinion  as  to 
the  correctness  of  the  decision  of  the  Court  of  Appeals  of  Mary- 
land, in  the  case  of  Hamilton  va.  Cra^.  It  is  unnecessary  in  re- 
ference to  the  case  under  consideration. 

The  decree  of  the  Circuit  Court  is  affirmed ;  and  by  consent  of 
parties,  without  costs. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  district  of  Mary- 
land, and  was  argued  by  counsel.  On  consideration  whereof,  it  is 
considered,  ordered,  and  decreed  by  this  Court,  that  the  decree  of 
the  said  Circuit  Court  m  this  cause  be,  and  the  same  is  hereby, 
affirmed,  without  costs. 
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^  **Thb  Bank  of  Columbia,  PLAxNtiFFs  in  brror,  vs. 

^  SwEENET,  Defendant  IN  ERBOB. 


L 


I  The  act  of  the  kgulaton  of  MaiyUmd  of  1798,  incorpontiiig  the  Bank  of  Co 

r{  of  the  MCtioBs  of  which  gnm  to,  the  Bank  a  rammary  proceeding  against  dc 

,  .  bank,  did  not  intend  to  interfere  with  any  legal  defence  against  the  claim  of  tl 

party  might  have.    It  does  not  prescribe  the  natare  of  that  defence,  or  depi 
^  any  which  might  have  been  used,  had  the  action  been  commenced  in  the  usu 


i:  THIS  was  a  writ  of  error  to  the  Circuit  Court  for  the  cc  i 

a  Washington.    The  same  case  was  before  this  Court  at    ' 

i;  term,  1828,  on  a  motion  fqr  a  mandamus.     1  Peters,  567. 
s  Upon  issue  being  joined  in  the  Circuit  Court,  on  the  pie  i 

statute  of  limitations,  that  Court  decided,  that  the  defend; 

i  entitled  to  avail  himself  of  the  statute  against  the  claim 

f  plaintiffs,  proceeding  under  the  provisions  of  their  charte  . 

«  gives  them  summary  process  against  their  debtors. 

i'  '     -  ■ 

^  The  case  was  submitted  to  this  Court  on  a  written  argur  i 

g  Mr.  Jones  and  Mr.  Key.    The  plaintiffs  below  prosecuted  1 1 

j»  of  error,  and  sought  to  reverse  die  judgment  of  the  Circuit ' 

r' 

^  Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  th< ; 

In  1793  the  state  of  Maryland  passed  an  act  incorporati 

Bank  of  Columbia,  which  contains  the  following  section; 

whereas,  it  is  absolutely  necessary  that  debts  due  to  the  sa 

should  be  punctually  paid,  to  enable  the  directors'  to  calouh . 

certainty  and  precision  on  meeting  the  demands  that  may  t 

upon  thenL    Be  it  enacted,  that  whenever  any  person  or 

are  endebted  to  the  said  bank  for  moneys  borrowed  by  thei]; 

^  bonds,  bills,  or  notes  given  or  endorsed  by  them,  with  an  i 

.  consent  *in  writing  that  they  maybe  made  negotiable  at  thc! 

,  said  bank,  and  shall  refuse  or  neglect  to  make  payment  ai; 

the  time  the  same  becomes  due,  the  president  shall  cause  a  (: 

in  writing  on  the  person  of  the  said  delinquent  or  deliii 

having  consented,  as  aforesaid,  or  if  not  to  be  found,  have  tti 

left  at  his  place  of  abode ;  and  if  the  money  so  due  shall 

paid  within  ten  days  after  such  demand  made,  or  notice  lei 

place  of  abode  as  aforesaid,  it  shall  and  may  be  lawful 

president,  at  his  election,  to  write  to   the  clerk  of  the  i 

Court,  or  of  the  county  in  which  the  said  delinquent  or  delii 

may  reside,  or  did,  at  the  time  he  or  they  contracted  the  debt 

and  send  to  the  said  clerk  the  bond,  bill,  or  note  due,  with  [ 

the  demand  made  as  aforesaid,  and  order  the  said  clerk  to  is 

pias  ad  satisfaciendum,  fieri  facias,  or  attachment  by  way  of 

tion,  on  which  the  debt  and  costs  may  be  levied,  by  selling  l 

perty  of  the  defendant  for  the  sum  or  sums  of  money  menti 
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the  said  bond,  bill,  or  note ;  and  the  clerk  of  the  Greneral  Court, 
and  the  clerks  of  th^  several  County  Courts,  are  hereby  respectively 
required  to  issue  such  execution  or  executions,  which  shall  be  made 
returnable  to  the  Court,  whose  clerk  shall  issue  the  same^  which 
shall  first  sit  after  the  isuing  thereof,  and  shall  be  as  valid,  and  as 
effectual  in  law,  to  all  intents  and  purposes,  as  if  the  same  had  is- 
sued on  judgment  regularly  obtained  in  the  ordinary  course  of  pro- 
ceeding in  the  said  Court,  and  such  execution  or  executions  shall 
not  be  liable  to  be  stayed  or  delayed  by  any  supersedeas,  writ  of 
error,  appeal,  or  injunction  from  the  chancellor ;  provided,  always, 
that  before  any  execution  shall  issue  as  afbresaid,  the  president  of 
the  bank  shall  make  an  oath,  (or  affirmation  if  he  shall  be  of  such 
religious  society  as  allowed  by  this  state  to  make  affirmation,)  as- 
certaining whether  the  whole,  or  what  part  of  the  debt  due  to  the 
bank  on  the  said  bond^  bill,  or  note,  is  due;  which  oath  or  affirma- 
tion shall  be  filed  in  the  office  of  the  clerk  of  the  Court  from  which 
the  execution  shall  issue;  and  if  the  defendant  shall  dispute  the 
whole  or  any  part  of  the  said  debt,  on  the  return  of  tlie  execution, 
the  Court  before  whom  it  is  returned  shall  and  may  order  an  issue 
*fi7^1  ^^  ^^  joined,  and  trial  *to  be  had  in  the  same  Court  at  which 
^  the  return  is  made;  and  shall  make  such  other  proceedings 
that  justice  may  be  done  in  the  speediest  manner.'' 

In  pursuance  of  these  provisions  of  the  act,  a  capias  ad  satisfa- 
ciendum was  issued  by  the  bank,  against  the  defendant,  on  a  pro- 
missory note,  signed  by  him  and  endorsed  to  the  bank.  The  de- 
fendant appeared  in  Court,  and  claimed  the  right  allowed  by  the 
act  to  dispute  the  debt ;  upon  which  the  Court  ordered  an  issue  to 
be  made  up  between  the  parties. 

The  plaintiff  offered  to  file  a  declaration,  tendering  an  issue  on 
a  wager,  to  which  the  defendant  objected,  and  the  Court  sustained 
the  objection.  A  declaration  in  assumpsit  was  then  filed,  to  which 
the  defendant  pleaded  the  statute  of  limitations. 

On  the  trial,  the  defendant  moved  the  Court  to  instruct  the  jury, 
that  if  they  should  be  satisfied  by  the  evidence,  that  three  years 
had  elapsed,  between  the  expiration  of  the  time  limited  for  the  pay- 
ment of  the  said  note,  and  the  issuing  of  the  execution  by  the  clerk 
in  this  cau^,  upon  the  letter  and  paper  sent  by  the  president  of  the 
bank,  and  given  in  evidence ;  they  ought  to  find  a  verdict  for  the 
defendant,  on  the  issue  joined  on  the  plea  of  the  statute  of  limi- 
tations. 

The  Court  gave  the  instruction  required,  and  the  jury  found  a 
verdict  for  the  defendant  The  counsel  for  the  plaintiff  excepted 
to  the  opinion,  and  has  brought  the  cause  into  this  Court  by  writ 
or  error. 

The  execution  being  the  first  process  under  this  extraordinary 
act,  its  emanation  must  be  equivalent,  so  far  as  respects  the  bar 
created  by  the  act  of  limitations,  to  suing  out  original  process  in  a 
suit  commenced  in  the  usual  way.  There  is,  therefore,  no  error  in 
that  part  of  the  instruction  which  relates  to  the  period  to  which 
504 


JANUARY  TERM,  1829. 

* 

[Bank  of  Columbia  m.  Sweeney.] 

time  was  to  be  calculated;  and  the  only  inquiry  is,  wheth< 
fendant  could  avail  himself  of  the  act  of  limitations. 

The  great  object  of  the  incorporating  act  appears  to  h 
to  give  the  bank  the  most  expeditious  remedy  possible,  fa 
lection  of  the  money  due  to  it.  The  affidavit  of  the 
supplies  the  place  of  a  judgment,  and  those  proceedings  ai 
ment,  which  are  followed  for  the  *purpose8  of  justice^  b 
may  be  used  for  mere  delay,  are  taken  away.  The  executic 
<<  shall  not  be  liable  to  be  stayed  or.  delayed  by  any  sop 
writ  of  error,  appeal,  or  injunction,  from  the  chancellor.'' 
law  did  not  intend,  by  this  summary  process,  to  deprive  tl 
of  all  defence.  Although  all  delay  was  cut  off,  he  was  p 
on  the  return  of  the  execution,  to  disputes  the  whole,  or  an 
the  debt  But  while  the  law  allows  him  to  dispute  the  de 
guards  against  delay.  An  issue  is  to  be  made  up  immedia 
tried  at  the  same  term.  While  the  law  thus  carefully  guard 
procrastination,  it  does  not  interfere  with  the  defence  w 
party  is  at  liberty  to  set  up.  It  does  not  prescribe  the  i 
that  defence,  or  deprive  him  of  any  which  might  have  be 
had  the  action  been  commenced  in  the  ordinary  way.  Had  i 
of  Columbia  proceeded  in  the  common  course  of  law,  the  d 
could  ha^e  pleaded  the  act  of  limitations,  in  bar  of  the  ac 
we  are  correct  in  saying,  that  the  object  of  the  section  of  i 
porating  act  which  has  been  recited,  was  expedition,  not  the 
tion  of  legal  defences ;  we  think  this  a  mode  of  disputing  i 
of  which  he  might  still  avail  himsel£ 

There  is  no  error  in  the  judgment  of  the  Circuit  Court, 
affirmed  with  costs. 

This  cause  came  on  to  be  heard  on  a  transcript  of  th 
from  the  Circuit  Court  of  the  United  States  for  the  dii 
Columbia,  holden  in  and  for  the  county  of  Washington,  i 
argued  by  counsel.  On  consideration  whereof,  it  is  consid 
dered,  and  adjudged  by  this  Court,  that  the  judgment  of 
Circuit  Court  in  this  cause  be,  and  the  same  is  hereby,  i 
with  costs. 
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*CLATn>ins  F.  "L^  GfeAND,  Appellant,  vs.  Nicholas  Darnall, 

Appellee. 

The  act  of  the  legislatare  of  Maryland,  paased  in  1796,  ch.  47,  eeetion  thirteen,  declares 
^  that  all  peTBona  capable  in  law  to  make  a  Talid  will  and  testament,  may  grant  fieedom 
to,  and  eoKl  the  miummiaaion  of  any  slave  or  slaves  belonging  ft)  sach  person  or  penoos, 
by  his,  her,  or  their' kst  will  and  testament,  and  such  manumission  of  any  slave  or  alavea 

' '  may  lie  made  to  take  effect  at  the  death  of  the  testator  or  testatorsy'at  such,  other  period  aa 
may  be  limited  in  such  last  will  and  testament ;  provided  always,  that  no  manumiflaoa 
by  last  will  and  testament  shall  be  effectual^  to  give  fireedom  to  any  slave  or  slaves,  if 
the  same  shall  be  to  the  prejudice  of  creditors,  nor  unless  the  said  slave  qt  elaves  shall  be 
under  the  age  of  forty-five  years,  and  able  to  work'  and  gain  a  sufficient  maintenance  and 
livelihood  at  ^  time  the  fireedom  given  shall  commence.''  The  time  of  freedom  of  the 
appellee  in  this  case,  commenced  when  he  was  about  eleven  y^rs  oUL  Held,  that  his 
manumission  by  will  was  validl 

The  Court  of  appeals  of  Maiyland,  has  decided  thata  devise  of  property  real  or  personal  by 
a  master  to  lus  slave,  entitles  the  slave  to  his  fiieedom  by  necessary  implication.  This 
CoiAt  entertains  the  same  opinion.  [670] 

APPEAL  froia  the  Circuit  Court  of  the  United  States,  for  the 
district  of  Maryland.  , 

The  facts  of  the  case  appear  on  the  argument  of  the  counsel  for 
the  appellee,  and  in  the.opinion  of  the  Court 

Mr.  Taney,  for  the  appellant,  submitted  the  case  without  argu- 
ment; stating,  that  it  had  been  brought  up  merely  on  account  of  its 
great  importance  to  the  appellee ;  which  rendered  it  desirable  that 
the  opinion  of  the  Supreme  Court  should  be  had  on  the  matters  in 
controversy. 

•  * 

Mr.  Stewart,  for  the  appellee. 

The  case  presented  by  the  bill,  Answers,  and  depositions,  is  as  fol- 
lows. 

Bennett  Damall,  of  Ann  Arundel  county,  in  the  state  of  .Mary- 
landf  by  his  will,  dated  August  4th,  1810,  devised  to  his  son  Nicho- 
las Daman,  the  defendant  in  this'  case,  certain  lands  lying  in  the 
county  and  state  aforesaid. 

The  mother  of  the  said  Nicholas  was  the  slave  of  the  testator,  and 
Nicholas  was  bom  a  slave  to  his  father. 

*fi65l  ^Bennett  Daraall  in  his  will  refers  to  two  deeds  of  manu- 
/J  mission  executed  by  him,  one  in  1805,  and  the  other  in  1810, 
in  both  of  whidi  it  seems  Nicholas  was  included  with  other  slaves 
designed  to  be  emancipated  by  these  deed^.  By  some  omission, 
neither  of  these  deeds  are  exhibited. 

The  testator  made  two  codicils  to  his  will,  the  last  of  which  is 
dated  January  20, 1814,  and  was  proved  before  the  register  of  wilb, 
January  31, 1814.  Bennet  Darnall  must  therefore  have  died  in 
January,  1814.  Nicholas  Darnall,  the  defendant,  spld  the  land  re- 
ferred to  in  the  proceedings  to  Le  Grand,  the  complainant,  and  it 
appears  by  the  agreements  exhibited  with  the  bill,  that  at  the  time 
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By  this  indenture  Loud  and  Hunt  assigned  to  the  defend 
tain  real  and  personal  property,  effects  and  demands,  in  trui 
and  collect  the  same,  and  after  defiraying  all  expenses,  first 
the  parties  of  the  second  part  all  sums  due  them  respectin 
all  sums  for  which  they  were  liable  on  account  of  Loud  ai 
as  endorsers  or  otherwise ;  second,  to  pay  the  residue  to  s 
ditors  mentioned  in  the  schedule  thereto  annexed,  as  should 
parties,  in  proportion  to  their  demands,  by  an  e<}ual  rate  pe 
third,  to  pay  over  the  surplus,  if  any,  and  also  the  dividen 
would  have  been  payable  to  any  creditor,  if  he  had  not  n 
to  become  a  party  thereto,  to  Loud  and  Hunt. 

There  is  a  clause  in  the  indenture,  providing  for  addin 
perfecting  the  schedules,  to  carry  into  effect  the  intention 
parties ;.  and  general  power  to  receive  and  collect,  and  a^  cl 
cepting  the  property  assigned  in  full ;  and  each  assignee 
answerable  lor  his  own  acts  only. 

The  nominal  amount  or  estimate  of  (he  property  assi; 
ceeded  the  amount  of  debts  and  liabilities  of  the  assignees 
reason  of  losses  on  property  then  in  hands  of  certain  coi 
and  bad  debts,  the  produce  theteof  fell  much  short  of  it 

The  just  claims  of  those  creditors  who  became  parties  tc 
denture  according  to  its  terms,  and  before  the  process  in  1 1 
was  served,  amount  to  about  twenty  thousand  dollars.  Thi  i 
^of  the  first  and  second  part,  and  nearly  all  those  of  the  thir ! 
]^art,  signed  and  sealed  the  indenture  on  die  day  of  its  dau 
and  all  who  are  now  parties  became  so  within  the  term  of  six  i 
therein  prescribed.  The  assigriees  took  possession' of  the  {; 
assigned  on  the  same  15th  of  December,  and  fitted  and  prepi 
same  (sl  large  portion  of  which  consisted  of  materials  in  h: 
manufactures  m  an  unfinished  state)  for  sale.  They  also  <: 
the  demands,  as  far  as  practicable,  and  realized  in  money  j' 
whole  personal  property  and  effects,  including  the  sumsexp! 
completing  and  preparing  for  sale,  the  sum  of  eight  thousa! 
hundred  and  nine  dollars  and  twenty-eight  cents.  They  als: 
tised  the  real  estate ;  but  were  prevented  from  effecting  a 
reason  of  certain  attachments  thereon.  This  real  estate  they  i 
to  he  worth  two  thousand  dollars,  which  cannot  be  reached 
trustee  process.  It  also  appears  firom  the  answers,  that  the  co 
tion  from  the  said  assignment  was  truly,  as  therein  exprei 
sums  justly  due  firom  Loud  and  Hunt,  to  the  said  defendsi 
other  creditors ;  and  the  liabilities  before  that  time  incurred 
brook  for  Loud  and  Hunt,  to  a  greater  amount  than  the  who 
of  the  property  so  assigned  ;  that  the  whole  proceeds  of  the  s 
perty  and  effects  had  actually  been  applied  in  part  discharg 
said  dues  and  liabilities  before  the  service  of  the  plaintiffs 
and  in  pursuance  of  the  provisions  of  said  indenture;  excep 
sum  of  eight  hundred  and  five  dollars  and  forty-four  cents 
hands  of  Viles  and  Atkins ;  which  last  sum  they  held  to  b€ 
priated  according  to  said  trust,  and  that  no  farther  sums 
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probably  ever  be  realized  therefrom.  That  the  sums  necessarily 
expended  by  the  assignees,  in  and  about  the  premises,  amounted  to 
one  thousand  six  hundred  and  twenty-six  dollars  and  fifty-seven 
cents,  that  the  assignment  was  made  bona  fide,  and  without  any 
intent  to  defiraud,  delay,  or  hinder  any  of  the  creditors  of  Loud  and 
Hunt  from  recovering  their  debts. 

And  they  further  declared  that  the  de&ndants  had  not  at  the  time 
of  the  service  of  the  plaintiff's  writ  upon  them  any  goods,  effects  or 
credits  in  their  hand^s  or  possession  belonging  to  Loud  and  Hunt  or 
either  of  them.  Jt  also  appears  from  said  answers  that  HolbrcK>k 
was  perfectly  solvent  in  his  own  affairs,  and  free  firom  debt,  except- 
*6781  ^"^  ^  surety  of  Loud  and  Hunt,  and  that  the  a^sign- 
-1  ment  was  expected  to  prevent  his  becoming  insolvent  on 
their  account. 

The  question  before  the  Circuit  Court  was,  whether  the  defend- 
ants,'upon  their  said  answers  and  disclosures,  should  be  charged  as 
the  tri^stees  of  said  Loud  and  Hunt,  or  discharged. 

Tbe*Circuit  Court  liaving  intimated  that  this  case  fell  within  the 
principle  of  the  decisions  of  the  Supreme  Judicial  Court  of  Massa- 
chusetts, and  particularly  the  case  of  Andrews  vs»  Ludlow  et  al.  5 
Pick.  Rep.  28,  the  counsel  for  the  plaintiff  declined  arguing  the  case; 
and  judgment  was  rendered,  that  the  supposed  trustees  be  severally 
discharged  on  their  answers.  The  plaintiff  then  sued  out  his  writ 
of  error,  to  have  a^id  judgment  reversed 

The  case,  was  argued  by  Mr.  Webster  for  the  plaintiff  in  error ; 
Mr.  D.  A.  Simmons  for  the  defendants. 

i 

Mr.  Justice  Stobt  delivered  the  opinion  of  the  Court  After  stat- 
ing the  facts,  he  proceeded  as  follows : 

The  present  being  a  suit  upon  a  local  statute,  giving  a  particular 
remedy  in  the  nature  of  a  foreign  attachment  against  garnishees, 
who  possess  goods,  effects,  or  credits  of  the  principal  debtor,  the  de- 
cisions which  have  been  made  upon  the  construction  of  that  statute 
by  the  state  Courts  are  entitled  to  great  respect ;  and  ought,  in  con- 
formity to  the  uniform  practice  of  this  Court,-to  govern  our  own  de- 
cisions. This  consideration  saves  us  from  the  necessity  of  discussing 
many  of  the  questions,which  have  been  so  elaborately  argued  at  the 
bar.  If  we  were  called  upon  to  decide  them  upon  general  princi- 
ples applicable  to  conveyances,  which  are  assailed  as  being  in  fraud 
of  creditors,  we  should  have  much  difficulty  in  arriving  at  a  con- 
clusion upon  some  of  the  points,  and  should  require  further  time  for 
deliberation.  But  we  are  of  opinion  that  the  case  may  be  finally 
disposed  of  upon  a  single  ground,  which  has  received  the  sanction 
of  the  highest  state  Court  of  Massachusetts.  It  is  this.  It  appears 
from  the  facts,  that  the  proceeds  of  all  the  property,  received  by  the 
*6791  ^^S^^^^  under  this  assignment,  are  insufficient  to  pay  *the 
•I  amount  of  the  jy^t  debts  and  demands  due,  bona  fide,  to  the 
assignees.  Under  such  circumstances,  the  established  doctrine  in 
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Massachusetts  is,  that  the  assignees  cannot  be  holden  as  t 
the  debtor  under  this  process,  so  as  to  be  chargeable  to  the 
who  is  plaintiff  in  the  suit.  Even  if ,  the  assignment  wei 
be  constructively  fraudulent,  in  point  of  law,  they  would  b 
to  retain  for  their  own  bona  fiae  debts ;  for  as  to  these,  tl 
upon  equal  grounds  with  any  other  creditors.  This  is  ui 
to  be  the  clear  result  of  the  cases  decided  in  Massachusett 
therefore  becomes  unnecessary  to  go  into  the  more  extensi 
ries^resented  by  the  arguments  at  the  bar. 

Upon  this  ground  we  are  ^11  of  opinion  that  the  judgm< 
Circuit  Court  ought  to  be  affirmed^  with  costs. 

This  cause  came  on  to  be  heard  on  the  transeript  of  tt 
from  the  Circuit  Court  of  the  United  States  for  the  Strict  c 
chusetts,  and  was  argued  by  coimseL  On  consideration  w 
is  considered,  Ordered,  and  adjudged  by  this  Court,  that  t 
ment  of  the  said  Circuit  Coqrt  in  this  cause  be,  and  the 
hereby,  aflirmed,  with  costs. 
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PRINCIPALMATTERS. 


ACTIONS. 
By  the  Uw  of  MiMUBippiy  the  aangnee  of  a  chose  in  acdon  may  institute . 
own  nam&    When  therefore  an  executor^  having  proved  the  will  of  his  i 
Kentacky,  had  assigned  a  promissory  note  due  to  the  estate  by  a  citizen  of   I 
^  suit  was  well  brought  by  the  assignee,  without  any  probate  of  the  ^ 
state.    Harper  ts.  ButUr^  239.  • 

ADMINI8TRAT0|IS.  ' 

1.  Where  administrators,  acting  under  the  provisions  of  an  act  of  assembly 

of  Ohio^  were  ordered  by  the  Court,  v^ted  by  the  law  with  the  power  tc  i 
order,  to  sell  real  estate,  and  before  the  sale  was  made  the  law  was  r  | 
powers  of  the  administrators  to  sell  terminated  with  the  repeal  of  the  I 
Bank  of  Hamikon  vs.  DudlafB  tiany  623. 

2,  The  lands  ,of  an  intestate  descend  not  to  the  administrator,  but  to  the  heir 

in  him,  liable  to  thd  debts  of  his  ancestor,  and  subject  to  be  sold  for  those  I 
administrator  has  no  estate  in  the  land,  but  a  power  to  sell  undet  the  a  i 
the  Court  of  Common  Pleas.    This  is  not  an  independent  power,  to  be  <  i 
discretion,  when  the  exigency  in  his  opinion  mdy  require  it;  but  it  is  o 
the  Court,  in  a  state  of  things  prescribed  by  the  law.    The  order  of  the 
prerequisite  indispensable  to  the  very  existence  of  the  power ;  and  if  the 
authorizes  the  Court  to  make  the  order  be  repealed,  the  power  to  sell 
come  into  existence.    The  repeal  of  such  a  law  divests  no  vested  estate,  I 
exercise  of  a  legislative  power,  whidi  every  legislature  possesses.    The  n 
jeeting  the  property  of  a  debtor  to  the  demands  of  a  creditor  must  always 
the  wisdom  of  the  leguslature.  Bnd,  623. 

AMENDMENT. 

1.  The  declaration  purported  to  count  upon  sixty-eig^t  bills  of  the  bank  of  th 
wealth  of  Keutucky,  and  it  appeared  that  on^  of  the  biUs  had  been  omitte 
scrihed,  so  that  the  declaration  made  out  a  less  sum  than  the  writ  dai 
judgment  gave.  The  defendants  in  error,  plaintifis  below,  n^ved  for  le 
the  defect  1^  entering  a  remittitur  of  the  amount  of  tiie  bill  so  omitted  ao 
pro,tanto.  . 
This  Court  thinks  itself  authorized  to  make  a  precedent  infurthennce  of  justic 
a  more  convenient  prteUce  may  be  introduced,  and  to  allow  the  par^  to  e 
mittitur;  but  on  payment  of  the  costs  of  the  writ,  if  error  is  prosecuted 
after  sudi  amendment  made.    Bank  of  Kentucky  vs.  Ashley  et  oL  329. 

ASSUMPSIT. 

1.  The  act  incorporating  the  Bank  of  the  Commonwealth  of  Kentucky  oont 
vision  by  which  it  is  enacted,  that  the  bank  shall  receive  money  on  deposi 
being  required  to^ve  an  obligation  under  seal  to  repay  it.  This  enacti 
be  construed  with  regard  to  the  practice  of  banking,  and  the  general  und 
of  mankind ;  and  must  create  aliability  to  the  depositor  by  the  simple  act 
ing,  that  is,  an  assumpsit  in  law,  implied  from  an  act  in  pais.  Tke  Bt 
Commonweatih  of  Kentucky  vs.  Wiiier  et  oL  324* 
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%.  Upon  the  dapiaite  hmag  made  in  the  Benk  of  the  Commonwealth  of  Kentnckj,  die 
etdiier  gave  under  hie  hand  a  oertificate  that  there  had  been  deposited  to  the  credit 
of  the  piMii*i<fc  below,  serea  thouaand  aeven  hundred  and  thirty  doUan  and  eighty- 
one  cents,  whieh  ia  eobiect  to  their  older  on  preaentation  of  this  certificate.  The  de- 
poate  waa  made  in  the  notes  of  the  bank,  and  when  the  same  were  deported,  and 
when  dfmff*^  of  payment  was  made,  the  notes  were  paaMny  at  one  half  their  doou- 
nal  value.  When  the  ceitifieate  waa  presented  to  the  bank,  the  cashier  ofiered  to 
pay  the  amount  in  the  notes  of  the  bank,  but  they  refoeed  to  reeeive  payment  in 
any  thing  hot  gold  or  alver.  The  language  ^  the  certificate  is  expressive  of  a 
general  not  a  apedfic  depoate,  and  the  act  of  •  incorporation  is  expreae,  that  the 
bank  ahaU  pay  and  redeem  their  bills  in  gold  or  eiher.  The  transaction  then 
w»s  equivalent  to  receiving  and  depositing  the  gold  or  alver;  if  the  bank  did  not 
io  underMand  it  they  might  have  reAised  to  receive  it ;  and  the  phinlifls  woold 
certainly  hav«  lacoverad  the  gold  and  eiher,  to  the  imowit  upon  the  &ceof  the  biOa. 
A»dL8S5. 

8l  Hm  bank  hamng  oftrad  to  pay  the  amount  of  the  certificate  in  dieir  biDa,  Ihej  pot 
their  own  construction  on  the  mine,  and  they  cannot  afterwarda  aay  that  the  plaift- 
tiA  below  ehould  have  accompanied  the  certificate  with  a  check.    Ibid.  326 

BANK  OP  THE  UNITED  STATES. 
The  diarter  of  the  Bank  of  the  United  States  forbids  the  taking  of  a  greater  rete  of  inta- 
rest  than  «i  per  centum,  bat  it  does  not  declare  f  contract  on  vrhidi  a  greater  intaeeet 
has  been  taken  or  reserved,  to  be  void.  Such  a  conthMrt  ia  void  upon  general  princi- 
ples. Courts  of  justice  are  instituted  to  cany  into  ellbet  the  laws  of  a  counfiy,  and 
they  cannot  become  auxiliary  to  the  violation  of  those  Ikwa.  Tliere  can  be  no  civil 
right  where  there  can  bS  no  legal  remedy ;  and  there  can  be  no  legal  remedy  far  that 
which  is  itself  UlegaL    Bank  of  the  Uniied  Statet  ^  Oweru,  638. 

BILL  OP  EXCEPTIONS. 
The  reeoni  oontaina,  imbodied  in  the  bill  of  exeeptions,  the  whole  of  the  leetimony  and 
evidenee  oflered  at  the  trial  of  the  cauae  by  each  party  in  eopport  of  the  iane.  It  is 
veiy  volnminoas,  and  as  no  exception  was  takoi  to  its  competency  or  sufikienqrt 
cither  generally  or  for  any  particular  pnrpoae,  it  is  not  propciiy  before  this  Ceurt  for 
consideration,  and  forms  an  expensive  and  unn^ceeaary  burden  upon  the  leoord. 
This  Court  has  had  occasion,  in  many  cases,  to  express  its  regfet  on  aooount  of 
trrogular  proceedings  of  this  nature,  liiere  was  not  me  eligfateet  nemmilj  of  puttJng 
any  portion  of  the  evidence  in  diis  case  upon  the  record;  since  the  opinion  of  the 
Court,  delivered  to  the  jury,  preeented  a  general  principle  of  law ;  and  the  applica- 
tion of  the  evidence  to  it  was  left  to  the  jury.    PennookeiaLyM,Dialogiie,lb. 

BILLS  OP  EXCHANGE. 
1.  Promissory  notes. 

9.  Bills  of  exchange,  payable  at  a  given  time  after  date,  need  not  be  preeented  for  accept 
ance  at  all ;  and  payment  may  at  onoe  be  demanded  at  their  maturity.    Tbunmey 

8.  It  is  admitted,  that  m  reepect  to  foreign  bills  of  exchange,  the  notarial  certificate  of 
protest  is,  of  itself;  sufficient  proof  of  the  dishonour  of  a  bill,  witfiout  any  auxiliary 
evidence^    Bid.  179. 

4.  It  is  not  disputed,  that  by  the  general  custom  t>f  merchanti  in  the  United  Statea,  biOa 
of  exchange  dmwii  in  one  state  on  another  state  are,  if  dishonoured,  proteAed  by  a 
notary ;  and  the  production  of  such  protest  is  the  customary  document  of  dishonour. . 
Hnd.  18a 

fi»  If  a  person  undertake  to  accept  a  bill,  in  conaderalion  that  another  will  purdiaee  one 
already  dfcawn,  or  to  be  thereafter  drawn,  as  an  inducement  to  the  purciiaser  to  take 
it ;  and  the  biU  is  purchased  upon  the  credit  of  such  promise  for  a  sufficient  consi- 
deration; audi  promise  to  accept  bbindiikg  Upon  the  {unty.  It  is  an  original  promise 
to  the  purchaaer,  not  merely  a  promise  for  the  debt  of  anodier;  and  luving  a  soffi- 
dent  censideration  to  support  it,  in  reason  and  Justice  as  well  as  in  law,  it  ought  to 
bind  him.    Ibid.  181, 

6.  It  can  make  no  diftrence  in  law,  whether  the  debt  for  which  a  bill  of  exceptions  is 
taken  is  a  pre-existing  debt,  or  money  then  paid  for  th^  biU.  In  each  case  there  is  a 
substantial  credit  given  by  ttie  party  to  the  drawer  upon  the  bill,  and  the  party  parte 
with  his  present  righte  at  the  instance  of  the  promiseee,  whose  promise  is  substaiH 
tially  a  new  and  independent  one,  and  not  a  men  guarantee  of  the  existing  promiseof 
the  drawer.  Under  sudi  circumstances,  them  is  no  substantial  distinction,  whether 
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the  bill  be  then  in  exiiteDce,  or  be  dnwn  afterwurdi.  In  each  cmb,  the  ol^ect  of  the 
promise  is  to  induce  the  paitf  to  talce  the  bill  upon  the  credit  of  the  promise.  Rid. 
182. 
T,  If  the  holder  of  a  biU  of  exchange,  at  the  time  of  taking  the  hill,  knew  that  the  drawee 
had  not  funds  in  his  hands  belonging  to  the  drawer,  and  took  the  bill  on  the  promise 
of  the  drawee  to  accept  it,  expecting  to  raoeiTe  funds  from  the  drawer;  the  promiae 
of  the  drawee  to  accept  Uie  bill,  constitutes  a  valid  contract  between  the  parties,  not- 
withstanding the  fidlure  of  the  drawer  to  place  funds  in  his  hands.  The  acceptance 
of  the  drawee  of  a  bill  bonds  him,  althouj^  it  is  known  to  the  holder  that  he  has  no 
funds  in  his  hands.  It  is  sufficient  that  the  holder  trusts  to  such  acceptance.  Ibid. 
183. 
8.  It  is  well  settled,  that  if  a  bill  of  exchange  be  dnwn  bj  one  partner  in  the  name  of  the 
firm,  or  if  «  bill  drawn  on  the  firm  bj  their  usual  name  and  style  be  accepted  by  one 
of  the  partners,  all  the  partnership  are  bound.  It  results  neoessari^  from  the  nature 
of  the  association,  and  the  objects  for  which  it  is  conadtnted,  that  each  partner  should 
possess  the  power  to  bind  the  whole,  when  acting  in  the  name  by  which  the  part^ 
nership  is  known;  although  the  consent  of  the  ot^  partners,  to  the  particular  con- 
tract, shouU  not  be  obtained,  or  should  be  withheld.    Le  J2qy  tb.  Jomuonf  197. 

0.  Where  a  bill  of  exchange  was  drawn  by  A,  after  the  dissolution  of  his  partnership 

with  B,  and  the  proceeds  of  tilie  bill  went  to  pay  and  did  pay  the  partnerahip  debto 
of  A  dc  B,  which  A,  on  the  dissolution  of  the  £m,  had  assumed  to  pay ;  the  holder 
of  the  bill  after  its  dishonour  can  have  no  claim  on  B,  in  conseqnenfie  of  the  parti- 
cular appropriation  of  the  proceeds  of  the  biU.    Sdd.  19(K 

CARRIERS. 

1.  The  law  regulating  the  responsibility  of  common  carrien  does  not  apply  to  the  ease 

carrying  intelligrait  beings,  such  as  negroes.  The  carrier  haa  not^  and  cannot  have 
over  them  the  same  absolute  control  that  he  has  over  inanimate  matter.  In  the  nar 
ture  of  things,  and  in  their  character,  they  resemble  passengera,  and  not  packages  of 
goods.  It  would  seem  reasonable,  therefore,  that  the  responsibility  of  the  carrier 
diould  be  measured  by  the  law  which  is  applicable  to  passengers,  rather  than  by  that 
which  is  applicable  to  the  carriage  of  common  goods.    Bojfee  vs.  Andenony  155. 

3.  The  law  applicable  to  common  carrien  is  one  of  great  rigour.  .  Though  to  tibe  extent 
to  which  it  has  been  carried,  and  in  the  cases  to  which  it  has  been  ^>plied.  Us  neces- 
sity and  its  policy  are  admitted ;  yet  it  ought  not  to  be  carried  further  or  wpHed  to 
new  cases.    It  has  not  been  applied  to  living  men,  and  it  ought  not  to  be.  MuL  155. 

3.  The  ancient  role  of  the  law  of  carriers,  that  the  carrier  is  liable  only  for  ordinary  neg^ 
lect,  does  not  appfy  to  the  conveyance  of  slaves.    Und.  156. 

CHANCERY  AND  CHANCERY  PRACTICE. 

1.  As  the  plaintiffii  in  the  Circuit  Court  claimed  under  a  conveyance  made  in  pursuance 
of  a  decree  of  a  Court  of  competent  jurisdiction,  the  biU  ought  not  to  have  been  dis- 
missed ibr  want  of  parties.  The  Circuit  Court  ought  to  have  given  leave  to  make 
new  parties,  and  on  their  fidling  to  bring  the  proper  parties  before  tilie  Court,  the  dis- 
misaion  should  have  been  without  prejudice.    Hunt  vs.  WickUffe,  215. 

S.  The  Court  has  decided  that  a  suit  could  be  maintained  in  equity^  by  the  holder  of  an 
endorsed  note,  against  a  remote  endorser;  and  upon  grounds  perfectly  fiuniliar  to 
Courts  exercising  equity  jurisdiction.  The  Bank  of  the  United  Staiu  vs.  Weui' 
geFf  331. 

3.  It  nas  been  decided  in  Kentucky,  that  a  suit  at  law  could  not  be  maintained  in  that 

state  by  the  endorsee,  against  a  remote  endorser.  The  conclusion  then  results  from 
our  decisions,  that  he  must  be  let  into  equity ;  for  an  endorsement  is  certainly  no 
release  to  the  previous  endorsers ;  and  the  ultimata  assignee  alone  is  entitled  to  the 
benefit  of  their  liability.  And  this  we  underatand  to  be  consistent  with  the  received 
opinions  and  practice  in  Kentucky.    Ibid  348. 

4.  The  testatrix  directed  that  the  interest  of  certain  ftinds  diould  be  applied  "  to  the  pro- 

per education"  of  certain  persons,  her  nephews,  **  so  thai  they  may  be  severally  fitted 
and  accomplished  in  some  useful  trade ;"  and  gave  to  each  of  them  **  who  should 
live  to  finish  his  education  or  reach  the  age  of  twenty-one  yeara  of  age,  one  hundred 
pounds  to  set  him  up  in  hb  trade."  She  also  gave  the  whole  of  her  estates  of  every 
description,  to  be  equally  divided  among  certain  persons,  who  should  be  living  when 
the  interest  ^»plicable  to  the  education  of  her  nephews  should  cease  to  he  required, 
tfiey  being  some  of  the  perM>ns  among  whom  the  same  was  to  bo  divided ;  and  she 
directed  that  so  long  as  any  one  of  the  three  nephews  who  should  live,  had  not  finislied 
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hiB  education,  or  airiTed  «t  the  age  of  twenty-one  yean,  the  dmnon  of  the  |injyeity 
eo  devised  and  given  should  be  deferred,  and  no  longer. 
A  biU  was  filed,  by  one  of  the  nephews  of  Che  testatrix,  diarging  that  the  ezecotofs  had 
not  paid  the  several  soma  of  nx>ney.  bequeathed  to.  him,  and  prqrmg  thai  they  may 
be  decreed  to  pay  the  same.  No  otlier  persons  were  made  parties  to  the  ptoeeedinc^ 
but  the  ezeontors ;  and  after  a  report  of  Uie  master,  the  ^ose  came  on  to  a  hear- 
ing, and  the  Circoit  Court  dismined  the  bill  for  want  of  proper  parties.  The  de- 
fendants at  the  argument  insisted  that  not  only  the  two  nephews,  vriiose  educattoQ 
was  provided  for  by  the  testatrix,  should  have  been  made  parties,  but  also  all  the 
TCsidnaiy  legatees.  80  &r  as  the  bill  sought  to  obtain  such  a  portion  of  tibe  fond  aa 
was  by  a  feir  construction  of  the  will  applicable  to  the  education  of  the  nephews  of 
the  testatrix,  they  alone  were  required  to  be  parties ;  and  the  Court  revened  the  de- 
cree of  the  Circuit  Court  which  dismissed  the  bill;  for  the  purpose  of  *w>*|iTig  the 
complainant  to  make  the  other  two  nephews  of  the  testatrix  pairties. 
The  Court  did  not  consider  it  necessary  to  make  the  residuary  legatees  parties;  in  a  pio- 
-  oeeding  the  sole  object  of  which  was  to  ascertain  and  distribute  among  the  nephews 
of  the  testatrix  the  amount  to  which  they  were  entitled,  for  the  expenses  of  educa- 
tion. The  residuaiy  legatees  have  undoubtedly  an  interest  in  reducing  every  demand 
on  the  estate.  Whatever  remains  sinks  into  the  readuum ;  and  that  residaaiii  is 
diminished  as  weU  by  the  claims  of  crediton  and  spfscifie  legatees,  as  by  thia.  In 
all  such  cases  the  executors  represent  the  residuary  legatees,  an4  guard  their  inte- 
rests. It  ii  a  part  of  that  duty  which  requires  them  to  protect  the  interests  of  the 
estkte.  In  such  suits  the  residuary  legatees  are  never  made  parties.  To  require  it 
would  be  an  intolerable  burden  on  those  who  have  claims  on  an  estate  in  the  hands 
of  executors.    Dandridge  vs.  Washinglon^a  Executors,  377. 

5.  Where  a  bill  was  filed  against  the  stockholders  of  a  voluntary  association,  for  the  pur- 

pose of  banking ;  and  the  process  was  returned,  **  served**  upon  some,  of  the  parties 
named  in  the  bill,  and  as  to  others,  who  were  not  within  the  reach  of  the  process, 
"  not  found '"  the  Court  stated,  that  it  was  not  meant  to  say,  that'  in  cases  of  this 
nature  it  is  necessary  to  bring  all  the  stockh^ldere  before  the  Court,  before  any  de- 
cree can  be  made.  It  is  well  known,  that  there  are  cases  in  which  a  Court  of  equity 
dispenses  with  such  a  proceeding,  when  the  parties  are  very  numerous  and  un- 
known ;  and  the  adoption  of  the  rule  would  evidently  impede,  if  not  defeat  die 
purposes  of  justice.    MandeviUe  d  oLy.  Rigga,  487. 

6.  Upon  the  death  of  some  of  the  parties  to  the  bS  who  had  been  served  wiUi  process^ 

the  bill  ought  to  have  been  revived  against  their  personal  representatives,  if  they 
could  be  brought  before  the  Court;  unless  some^good  reason,  such  as  absolute  in- 
solvency, could  be  assigned  to  justify  the  decision.    Ibid,  487. 

7.  One  of  the  great  principles  upon  which  Courts  of  equity  generally  require  all  paitie% 

who  are  known  and  within  the  reach  of  ito  jurisdiction,  to  be  made  parties;  is  to 
prevent  future  litigation  and  to  take  away  multiplicity  of  suits.  There  are  excep- 
tions, it  is  true,  to  the  rule,  but  they  are  founded  upon  special  oonsideraftioiia. 
2WA487. 

8.  No  instances  are  known  where  a  joint  liability  has  been  asserted  before  a  Court  of 

Chanceiy,  on  which  the  decree  has  not  been  made  against  all  the  partiea  brfore  it 
who  did  not  establish  seme  personal  diacharge.    Ibid,  488. 

9.  In  a  bill  filed  in  the  Circuit  Court  of  Alexandria  county,  in  the  District  of  Columbia, 

against  the  stockholders  of  an  association  for  banking  purposes,  the  bill  was  dismissed 
as  to  those  stockholdera  who  were  named  in  the  bill,  but  were  not  served  with  pro- 
cess ;  and  it  was  held  to  be  error.  As  non-residents,  ^  act  <^  Congress  of  the  3d 
of  May,  1803,  allows  proceedings  to  be  had  against  them  by  publication  in  the 
newspapers  in  the  district    Ibid,  489. 

lOw  The  complainanto  in  the  Circuit  Court  were  proved  to  be  the  regularly  appointed 
committee  of  a  voluntary  society  of  Lutherans  in  actual  possession  of  the  preoiises, 
and  actbg  by  their  direction  to  prevent  a  disturbance  of  that  possession ;  under  the 
circumstances  of  the  case,  there  does  not  appear  to  be  a  serious  objection  to  their 
right  to  maintain  a  suit  for  a  perpetual  injunction  against  the  hein  of  the  donor, 
who  sought  to  regain  the  property,  and  to  disturb  their  poqsession*  Beatitf  et  aL 
vs.  Kur(z  et  al.  584.  ^ 

U.  The  only  difficulty, which  preeento  itself  upon  the  question,  whether  Uie  complainanto 
in  the  Circuit  Court  have  shown,  in  themselves,  sufficient  authority  to  maintain  their 
suit,  is,  that  it  is  not  evidenced  by  any  formal  vote  or  writing.  If  it  were  necessary 
to  decide  the  case  on  this  point,  under  all  the  drcumstanoes,  it  might  be  febly  pre> 
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•umed.    But  thU  is  not  necenary ;  because  ttu4  is  one  of  those  cast    i 
tain  persons  belonging  to  a  ▼oluntaTy  society,  and  having  a  commo 
sue  in  behalf  of  themselves  and  others,  having  the  iike  interests,  as  i 
society,  for  purposes  common  to  all,  and  beneficial  to  all.     lind.  585 
13.  There  is  no  doubt,  but  that  under  the  general  prayer  in  a  bill  in  chan4 
lelie^  other  relief  may  be  granted  than  that  which  is  particularly  ]    • 
such  relief  must  be  agreeable  to  the  case  made  by  the  bilL    English    i 
aiiy  595. 
18.  A  marriage  settlement  provided  that  the  trustees,  diier  the  death  o    i 
should  stand  possessed  of  a  bond  executed  to  them  by  the  husband,     i 
of  thirty-seven  thousand  and  thirty-eight  ddllars  to  be  received  by  thei 
place  out  the  same,  when  it  shall  oome  into  their  hands,  at  interest, 
curities,  or  invest  it,  or  any  part  of  it,  in  the  purchase  of  stock  of  tb<   I 
of  North  America,  or  bank  stock  there,  with  the  approbation  of  tl: 
call  in  and  replace  th^  same,  and  reinvest  the  same,  and  the  produc 
time  to  time,  upon  or  in  such  securities,  or  stock,  with  the  approbatJ 
It  is  not  an  unreasonable  interpretation  to  say,  that  the  wife,  who  su 
band,  was  to  have  a  controlling  agency,  within  the  Hmitatlon  present   i 
tract    She  has  not  ati  arbitrary  and  unlimited  discretion.    The  in^  i 
stricted  to  three  objects;  freehold  securities.  United  States  stock*  or  bi  i 
the  trustees  are  not  authorized  to  make  any  other  investment    Ti  ! 
bound  to  make  the  investment  in  any  one  of  the  funds  mentioned,  i  I 
might  request  or  direct    IbuL 
H.  The  husband  by  his  will  confirmed  the  marriage  settlement,  and  he  fu  : 
**  that  if  the  sum  of  thirty-seven  thousand  and  thirty-eight  dollars  sect 
to  the  trustees  should  at  any  time  be  found  insufficient  to  raise  and 
hands  of  the  trustees  the  clear  annual  sum  of  two  thousand  two 
twenty-two  dollars  and  twenty-two  cents,  the  annuity  secured  to  be  f 
by  the  settlement,  then  the  trustees  of  his  will  shall,  from  time  to  tii  i 
themselves,  as  trustees  of  the  settlement,  out  of  the  residuum  of  h  \ 
sum  or  sums  of  money  as  may,  from  time  to  time,  be  found  necessai  i 
any  deficiency  there  may  happen  to  be  <between  the  current  amount 
and  produce  of  the  principal  sum,  and  the  amount  of  the  annuity ;   i 
event,  leas  than  two  thousand  two  hundred  and- twenty-two  dollars  a  < 
•centi  shall  be  raised  annually  for  his  wife,  or  for  her  benefit  in  the  I  i 
The  personal  estate  of  the  husband,  exclusive  of  the  sum  placed  ir 
the  trustees  of  the  annuity,  was  so  invested  as  to  produce  six  per  oentu 
and  the  direction  of  the  wife  to  keep  invested  in  six  per  cent  stock 
States  the  thirty-seven  thousand  and  thirty-eight  dollars,  produced  a  dc 
annuity,  which  she  claimed  to  have  made  up  from  the  residuary  esta 
has  a  right  to  claim  this  deficiency  to  be  so  made  up.    Ibid, 

CHARITABLE  USES. 

A  lot  of  ground  had,  in  the  original  plan  of  an  addition  to  Georgetown, 
**  for  the  Lutheran  church  ;"  and  by  the  German  Lutherans  of  the  pi 
used  as  a  place  of  burial  from  the  dedication,  and  who  had  erected 
on  it,  but  no  church ;  exercising  acts  of  protection  and  ownership  ov 
periods,  by  committees  appointed  by  the  German  Lutherans,  the  o 
acquiescing  in  the  same.    This  may  be  considered  as  a  dedication 
public  and  pious  uses :  and,  although  the  German  Lutherans  were  not 
nor  were  there  any  persons  who  as  trustees  could  hold  the  property,  t 
tion  was  also  valid  under  the  bill  of  rights  of  Maryland.    The  bill  of 
extent  at  least,  recognises  the  doctrines  of  the  statute  of  Elizabeth 
uses ;  under  which,  it  is  well  known,  that  such  uses  would  be  upt 
there  was  no  specific  grantee  or  trustee.    This  might  at  all  times  have 
as  a  charitable  and  pious  use,  through  the  intervention  of  the  govemni 
patris,  by  its  Attorney  General  or  other  law  officer.    It  was  original! 
for  a  religious  purpose.    It  has  become  a  deposit^iiy  of  the  dead ;  and 
be  resumed  by  the  hdra  of  the  donor.    BetUty  i(  Ritchie  vs.  Kurtz  a 

COMMON  LAW. 
The  common  law  of  England  is  not  to  be  taken  in  all  respects  to  be  thi 
Our  ancestors  brought  with  them  its  general  principles,  and  claimed  it 
ric^ht     But  they  brought  with  them  and  adopted  only  that  portion  f 
pUcable  to  their  situation.     Van  Nas  vs.  Paoard,  144. 


■Dee  of  vhicb  bii  mpotiaibiutj  u  to  Hnw;  dwpeiue  Kiui  it,  or,  b;  anj  u±  of  bis 
otrn,  pnrsnt  the  peiformaDce ;  the  opponte  put;  a  excuaed  from  proving  ■  Mrict 
compliinrc  irith  tba  condition*.  Thus,  if  the  precedent  set  ii  la  be  peifoinied  it  ■ 
Mrtsin  time  or  pl&ce,  md  a  Btrict  perfoFmuice  of  it  i«  prevented  bj  llie  ^jaence  of 
thta  partj  who  bu  a  right  to  claim  it ;  the  Uir  i*ill  not  penoit  him  la  Ml  ap  tba 
non-petfennance  of  the  condition  aa  a  bar  to  (be  nsponnbility  nhich  hii  put  of  die 
Dontiact  bad  impaaad  upon  him.  Wiliianu  nL  The  Bank  of  the  UnUed  Stata, 
103. 

OON8TDERATION. 
Damage  to  the  jHDmisaee  eonatitulH  o  good  a  conaideralion  aa  benefit  to  the  jmaimat. 
TamuUy  t>.  Sumrall,  ias. 

CONSTITUTION  OF  THE  UNITED  STATES. 

1.  There  ia  nothing  in  the  Cotutitution  of  the  UntCed  Stalea  which  Gxtndi  (he  legidB- 

ture  of  Bvtaie  to  eierciu  judicial  funclioni.     SattrrUe  va.  Matlheunen,  413. 
S.  There  i>  no  part  of  the  Canalitulion  of  the  United  Sdilea  which  appliea  to  a  atale 
law  which  diieatad  rights  Yeatsd  b;  law  in  an  iodifidnal,  pnnidiBd  ita  efiect  he  not 
to  impair  the  obligation  of  a  coatiacL    Ibid.  413. 

3.  A  tax  impoaad  b;  a  law  of  any  state  of  the  United  State*,  or  under  the  aalboritf  of 

anch  a  law,  on  itock  isEued  for  loans  made  to  tlie  United  State*,  ia  nnconadtulioiiaL 
WatmetoLyi.  T%t  CUi/  CoiMneii  of  Charbxitin,  4*9. 

4.  It  i*  not  the  want  of  oiigina]  power  in  an  independent  aorereign  atale  to  [itiliilvt 

loana  to  a  foreign  govemmenl,  which  realruna  the  ilate  legialalun  fnm  dinsct  opfO' 
ailioa  to  (hoie  made  bj  the  t&iited  States.  The  reatraint  ia  impoaad  bj  onr  CoMt- 
tulion.  The  American  people  hiTe  conferred  the  powCT  of  bOTrowing  mooej  m 
the  Kavemmenl,  and  by  nuking  that  govenuDent  rapreme,  bate  4uelded  iti  aclMi 
in  the  eierciiie  of  that  power,  from  the  action  of  the  local  gorenuneata.  Tha  ptat 
of  the  power,  and  the  declaration  of  aupremacj,  are  a  dedaratum  that  Do  aocb  n- 
Btrainitig  or  controlling  power  ahall  bo  eierciaed.     Ibid.  4SS. 

coHSTiTunoNALrry  of  state  laws. 

1.  The  act  of  ibe  aiaembly  of  the  aUte  of  DeUwan,  bj  which  tbe  conitnicticm  of  Iha 
dam  erected  bj  the  plaintifiii  wai  aathoiizad,  ahowa  plainl;  that  thU  ia  one  of  tboaa 
mtnj  cree^  paanng  through  a  deep  level  manh,  adjtHniag  the  Delaware,  op  whidi 
the  tide  flowa  for  aome  distaiice.  The  value  of  tlie  property  on  its  banks  malt  be 
enhanced  b;  eicluding  the  water  from  the  marsh,  and  the  health  of  the  inh^ailuto 
probsbl]'  improved.  Measure*  calculaled  to  produce  theae  objects,  provided  thej  d> 
not  coma  in  collision  wilb  the  powers  of  the  general  goTemment,  are,  andouUedlj, 
wilhio  those  which  are  reaerved  to  the  staler  The  meaauie  anthotiied  bj  this  act, 
stops  a  navigable  creek,  and  mutt  be  supposed  to  abridge  the  ri^ta  of  ihoae  *^ 
have  been  accustomed  to  use  iU  But  this  abridgment,  unless  it  cornea  in  omflicl 
with  (he  Constitution,  or  a  law  of  the  United  States,  ia  SA  afiir  between  ^  go- 
vernment of  Delaware  and  its  cdtizenai  of  which  thisCoiut  can  take  no  c( 
WUson  vs.  The  Black  Bird  Crceft  Marth  Carapany,  861. 

3.  IT  Congress  had  paased  anf  net,  in  execniion  of  the  power  to  regulale  O 

object  of  wbicb  was  to  control  state  legislation  over  theae  small  navigable  iiiiilia. 
into  which  the  tide  ebba  and  flows,  and  which  abound  throughout  the  lower  coonlij 
of  the  middle  and  southern  atatn;  the  Court  would  feel  not  much  dilBcolty  in  aay- 
ing.  that  a  state  taw,  cotning  in  conflict  with  such  act,  would  be  void.  But  Ctn- 
gms  haa  passed  no  such  acL  The  repugnancy  of  the  law  of  Delaware  is  placed  eo- 
lirely  on  its  repngnancy  to  the  law  to  regulate  commerce  with  foieign  naliaiis,  and 
among  the  seteral  stales ;  a  power  which  has  not  been  so  eieiciaed  aa  h>  a&ect  this 
qnestion.    Slid.  !tS% 

8.  8.  and  M.  held  land  in  Luieme  coonty,  Pennsylvania,  in  eommon,  under  a  Connecti- 
cut title.  A  division  of  Ibe  land  was  made  between  them,  and  8.  became  the  tenant 
of  M.|Of  bii  part  of  the  land  thus  ael  off  in  severalty,  under  a  lease,  to  be  tenninatod 
on  a  notice  of  one  year.  S.  afterwards  obtained  a  Pennsylvania  title  to  the  land 
leased  to  him  by  M.,  and  on  a  trial  in  an  ejectment  for  the  land,  broDght  by  M. 
against  S.,  the  Court  of  Common  Pleas  of  Bradford  county,  Penosjlvanisi,  held  that 
8.,  having  held  the  land  a*  tenant  of  M.,  could  not  set  up  a  title  againat  hislandhmL 
Upon  s  writ  of  error  to  the  Supreme  Court  of  Pcansylvania  in  I8SG,  it  WM  htU 
that  "  the  retalian  between  landlord  and  tenant  conld  not  exist  betweeo  peisooa  bald- 
ing under  a  Connocticut  title."  lile  legishtuteof  Pennsylvania,  on  the  8tli  of  April 
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1826,  pMsed  an  act  declaring  that  **  the  relation  of  landlord  and  ten 
and  be  held  as  iiillj  and  e£kctuaHy  between  Connecticut  ietUen  an 
claimants  as  between  citizens  of  the  Commonwealth/'  The  case  came 
Supreme  Court  of  Pennsylvania,  and  the  judgment  of  the  Court  of  C 
Bradford  county,  in  fiivour  of  M»  the  landlord,  was  affirmed ;  that  Coui 
that  the  act  of  assembly  of  (he  8th  of  April,  1826,  was  a  oonstitutic 
not  impair  the  validity  of  any  contract  8  brought  a  writ  of  error  to  tl 
ing  that  the  act  of  the  assembly  of  Pennsylvania,  of  the  8th  of  Apri! 
constitutional.  Held,  that  the  act  was  constitutionaL    SaUerUe  vs.  iH 

4.  In  the  case  of  Fletcher  w.  Peck,  6  Cranch,,87,  it  was  stated  by  the  CI 

it  might  well  be  doubled  whether  the  nature  of  society  and  of  govt 
prescribe  some  limits  to  the  legislative  power ;  and  he  asks,  **  If  an; 
where  are  they  to  be  found,  if  the  property  of  an  individual,  ftiriy  a 
quired,  may  be  seized  without  compensation  V  It  is  nowhere  in 
opinion,  that  a  state  statute  which  divests  a  vested  right,  is  repugnai 
tution  of  the  United  States,    i^td  413. 

5.  A  tax  imposed  by  a  law  of  any  state  of  the  United  States,  or  under  t 

such  a  law,  on  stock  issued  for  loans  made  to  the  United  States,  is  u 
WesUm  etaLyM.The  CUv  Council  of  Charleston,  449. 

6.  It  is  not  the  want  of  original  power  in  an  independent  sovereign  state 

to  a  foreign  government,  which  restrains  the  state  legislatures  from  <] 
to  those  made  by  the  United  States.    The  restraint  is  imposed  by  ot 
The  American  people  have  conferred  the  power  of  borrowing  monej 
ment,  and  by  making  that  government  supreme,  have  shielded  its  ad 
OM  of  tl^t^wer,  from  the  action  of  the  local  governments.  The  gro 
and  the  declaration  of  supremacy,  are  a  declaration  that  no  sucl 
controlUng  power  shall  be  exercised.    Ihid,  468. 
.   7.  The  lands  of  an  intestate  descend  not  to  the  administrator,  but  to  the 
htm,  liable  to  the  debts  of  his  ancestor,  and  subject  to  be  sold  for  tho 
administrator  has  no  estate  in  the  land,  but  a  power  to  seU  under  tl 
the  Court  of  Common  Pleas.    This  is  not  an  independent  power,  to  t 
discretion,  when  the  exigency  in  his  opinion  may  require  it ;  but  it  i 
the  Court,  in  a  state  of  things  prescribed  by  the  law.    The  order  of   I 
prei^uisite,  indispensable  to  the  very  existence  of  the  power;  and  i 
authorizes  the  Court  to  make  the  order  be  repealed,  the  power  to  sell  ; 
into  existence.    The  repeal  of  such  a  law  divests  no  vested  estate,  bu  : 
cise  of  a  legislative  power,  which  every  legislature  possesses.    The  n  i 
ing  the  proper^  of  a  debtor  U>  the  demands  of  a  creditor,  must  alwayi 
wbdom  of  the  legislature.     Tlie  Bank  of  Hamilton  vs.  Dwiley'»  hei 
8.  J.  J.  died  in  New  Hampshire,  seised  of  real  estate  in  Rhode  Island,  hav. 
same  to  his  daughter,  an  infimt    His  executrix  proved  the  will  in  Ni 
and  obtained  a  license  from  a  probate  Court,  in  that  state,  to  sell  the 
the  testator  for  the  payment  of  debts.    She  sold  the  real  estate  in  Rh 
that  purpose,  and  conveyed  the  same  by  deed :  -giving  a  bond  to  proci 
tion  of  the  conveyance  by  the  legiulatute  of  Rhode  Island.    The  proo 
were  appropriated  to  pay  the  debts  of  the  intestate.    Held,  that  the  ac 
ture  of  Rhcwle  Island,  which  confirmed  the  title  of  the  purchasers,  wat 
kinson  vs.  Ltland  et  aL  667. 

0.  That  government  can  scarcely  be  deemed  to  be  free,  where  the  rights  c 

left  solely  dependent  on  the  will  of  the  legislative  body,  without  any  i 
fundamental  maxims  of  a  free  government  seem  to  require  that  tht 
sonal  liberty  and  private  property,  should  be  held  sacred.  At  least,  n 
tice  ii^  this  countrjf  would  be  justified  in  assuming,  that  the  powfl 
disregard  them»  a  power  so  repugnant  to  the  common  principles  of  ja 
liberty,  luiked  under  any  general  grant  of  legislative  authority,  ( 
implied  from  any  general  ezpresrions  of  the  will  of  the  people.  Thi 
not  to  be  presumed  to  part  with  rights  so  vital  to  their  security  and  w 
out  very  stiong  and  direct  expressions  of  such  an  intention.    Ibid,  6J 

CONSTRUCTION  OP  STATUTES. 

1.  Where  English  statutes,  such  for  instance  as  the  statute  of  frauds,  and 

limitations,  have  been  adopted  into  our  own  legislation ;  the  known  f 
struction  of  those  statutes  by  English  Courts  of  law  has  been  comidi 
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incoqwtlad  into  the  wto;  or  htti  been  leceifed  widi  ifl  die  weight  of  mibfliiiy 
Pamoek  daLru.  Dialogue^  18. 
S,  PMentt  and  peint  rights 

5.  Where  the  qoertione  upon  the  eonetraction  of  the  itatote  of  •  etate  ielat§Te  to  reel 

property,  hee  been  Mttled  bj  any  judicial  dedaon  in  the  e^ate  where  the  land  Bee ; 
Ihie  Couit,  npoo  the  unifonn  principlei  adopted  by  h,  wonld  reeogniae  that  if'i'iTiffn 
MapartofthekwalhMr.     Guriner  ^n.  Coilhu,  B^ 
4.  Deeomta. 

6.  Scale  Lawa. 

C  TheSd,adand4th8ectionaoftheaetof  Jannaiy  6, 1800,  entitled  "an  act  lor  llie re- 
lief of  pcfaone  imprieoned  for  debta,"  make  proTiaion  for  die  diacfaaige  of  penone 
confined  under  eieeotion ;  and  the  5th  aection  eilende  **  the  priTileges  and  rdicf  ** 
of  thai  act,  to  pereone  in  confinement,  agaiut  whom  judgment  is  obtained,  bat  bo 
Meeotion  iaened.  Under  the  pronnona  in  laToor  of  pcfaona  charged  in  execution, 
on  the  day  of  aneat  a  notice  may  be  aerred  upon  the  person  at  whose  suit  they  wrt 
eonfined,  and  at  the  end  of  thirty  days,  they  may  be  disoharged.  By  the  5th  section 
it  m  enacted,  **  that  any  person  imprisoned  upon  process  issuing  fifom  any  Court  of 
die  United  States,  except  at  the  suit  of  the  United  States,  in  any  dvil  action,  against 
whom  judgment  has  been  or  shall  be  reooTcred,  shall  be  entitled  to  the  privileges  and 
relief  prorkled  by  this  act,  afler  the  expintion  of  thirty  days  from  the  time  each 
Judgment  has  beoi  or  shall  be  recovered ;  though  the  creditor  should  not  within  that 
lime  sue  out  his  execution,  and  charge  the  debtor  therewith."  It  has  been  argued 
that,  under  this  section,  the  defendant  must  remain  in  prison  thirty  days  after  judg- 
ment, before  he  can  sue  out  his  notice  to  the  plaintiff;  thus  requiring  him  to  remain 
sixty  days  in  confinement,  in  the  cases  which  eomes  under  this  section ;  wfaereaa  he 
remains  but  thirty  days,  when  confined  under  execution.  There  can  be  no  reaaon 
for  this  distinction;  uid  in  fiivour  of  liberty,  and  with  aview  to  oonnslency,  the  oon- 
strudion  should  be  otherwise.  If  such  were  the  true  construction,  the  relief  would 
not  be  die  same  as  ■  extended  to  debton  of  the  other  daas.  The  day  of  entering 
judgment  under  the  5th  eection,  b  the  day  that  corresponds  to  the  day  of  arrest,  un- 
der the  previous  provisions  of  the  law ;  and  therefore  in  thirty  days  after  the  judg> 
ment,  the  defendant  may  be  diichaiged ;  complying  with  the  other  requintions  of 
die  law.    Bankofthe  UniUd  States  vs.  Wdsiger,  349. 

f  .  The  ad  of  the  80th  of  March,  1802,  having  described  what  should  be  considered  as  the 
Indian  country  at  that  time,  as  well  as  at  any  future  time,  when  purchaaes  of  terri- 
toiy  shoukl  be  made  of  the  bidians ;  the  carrying  of  spirituous  liquon  into  a  territory 
ao  purdiaaed  afler  March,  180S,  elthough  the  same  should  be  st  die  time  fiequentni 
and  inhabited  exclusively  by  Indiuis,  would  not  be  an  oflfence  vrithin  the  meaning 
of  the  before  mentioned  acts  of  Congress,  so  as  to  subject  the  goods  of  the  trader, 
found  in  company  with  thoae  liquors,  to  seixnre  and  fbrfoituie.  Ameriean  Fur  Com^' 
panff  va.  The  VnitedStata,  368. 

8.  A  legislative  act  is  tobe  interpreted  according  to  the  intention  of  the  legislature  appa- 
rent upon  iti  feoe.  Every  terhnifnl  rule,  as  to  the  construction  or  fbroeof  particuinr 
terma,  must  yield  to  the  dear  expression  of  the  paramount  will  of  the  legifilature. 
WZftinaon  va.  Lekmd  et  aL  662. 

8.  Hie  legiilative  and  jndidal  authority  of  New  Hampshire  were  bounded  by  the  teni- 
toiy  oif  that  state,  and  could  not  be  rightfully  exerosed  to  peas  estates  lying  in  an* 
other  atato.  The  aale  of  real  estate  in  Rhode  Island,  by  an  executrix,  under  a  lioeose 
gnnted  by  a  Court  of  probate  of  New  Hampshire,  was  void ;  and  a  deed  executed 
by  her  of  the  estete  was,  proprio  vigors,  inoperative  to  pass  any  tide  of  the  testator  to 
any  lands  described  therein.    Und.  655. 

10.  By  die  laws  of  Rhode  Island,  the  probate  of  a  will,  in  the  proper  probate  Court,  is  un- 

dentood  to  be  an  indispensable  preliminary  toestablish  the  right  of  the  devisee ;  and 
then  hk  tide  relates  back  to  the  deadi  of , the  testator.    Ibid,  655. 

11.  He  act  of  the  legislature  of  Maryland,  passed  m  1796,  ch.  47.  sec  13,  dechunes  **  that 

an  permna  capable  in  law  to  make  a  valid  will  and  testement,  may  grant  freedom  to, 
and  effect  the  manumission  of  any  slave  or  slaves  belonging  to  such  persons,  by  Us, 
her,  or  their  last  will  and  testament,  ind  such  manumission  of  sny  slave  or  slaves 
may  be  made  to  take  effect  at  the  death  of  the  testator  or  iestetors,  or  at  such  other 
penod  as  may  be  limited  in  such  last  will  and  testament ;  provided  always,  Uiat  no 
manumission  by  last  will  and  testement  shall  be  effectual  to  give  freedom  to  any 
'alave  or  shives,  if  the  same  shall  be  to  the  prpjudice  of  creditors,  nor  unless  the 
slave  or  slaves  shall  be  under  the  age  of  forty-five  years,  and  able  to  work  and 
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gain  a  tufficient  maintenance  and  livelihood  at  the  time  the  Ireedom  given  tball 
commence."  The  time  of  £needom  of  the  appellee  in  thia  case,  commenced  when 
he  was  about  eleven  yean  old.  Held,  that  hu  manumission  by  will  was  valid.  Le 
Grand  vs.  Damall,  664. 
12.  The  Court  of  appeals  of  Maryland  has  decided  that  a  devise  of  propmly  real  or  per- 
sonal by  a  master  to  his  slave,  entitles  the  slave  to  his  freedom  by  necessary  implicap 
tion.    This  Court  entertains  the  same  opinion.    Ibid.  670. 

CONTRACTS. 

Upon  a  deposit  being  made  in  the  Bank  of  the  Commonwealth  of  Kentucky  the 
cashier  gave  under  his  hand  a  certificate  that  there  hsd  been  **  deposited  to  the 
credit  of  W.  P.  dc  W.,  seven  thousand  seven  hundred  and  thirty  dollars  and 
eighty-one  cents,  which  is  subject  to  their  order  on  presentation  of  this  certificate.** 
The  deposite  was  made  in  the  notes  of  the  bank,^  and  when  the  same  were 
deposited,  and  when  demand  of  payment  was  made,  the  notes  were  piflring  at 
one-half  their  nominal  value.  When  the  certificate  was  presented  to  the  bank,  the 
cashier  offered  to  pay  the  amount  in  the  notes  of  the  bank,  but  they  refiised  to 
receive  pajrment  in  any  thing  hut. gold  or  silver*  The  language  of  the  certifi- 
cate is  expressive  of  a  general,  not  a  specific  deposite;  and  the  act  of  incorporation 
is  express,  that  the  bank  shall  pay  and  redeem  their  bills  in  gold  or  silver.  The 
transaction  then  was  equivalent  to  receiving  and  depositing  the  gold  or  silver;  if 
the  bank  did  not. so  understand  it  they  might  have  refused  to  receive  it;  add  the 
plaintiffs  would  certainly  have  recovered  the  gold  and  silver,  to  the  amount  upon  the 
.  face  of  the  bills.    Tht  Bank  of  the  CommonfUoeaUk  of  Kentucky  vs.  Wetion  et  al  335. 

couirrs. 

1.  It  Lb  no  ground  of.  reversal,  that  the  Court  below  omitted  to  give  directions  to  the  jury 
upon  any  points  of  law  which  might' arise  in  the  cause,  where  it  was  not  requested 
by  either  party  at  the  triaL  Tt  u  sufficient  that  the  Court  has  given  no  erroneous 
directions.    Pennock  et  oLyu.  Dialogue,  16. 

8.  If  either  party  considers  any  point  presented  by  the  evidence  omitted  in  the  chazge- 
of  the  Court,  it  is  competent  for  such  party  to  require  an  <^inion  from  the  Court 
upon  that  point  The  Court  cannot  be  presumed  to  do  more,  in  ordinary  cases, 
than  to  express  iti  opinion  upon  questions  which  the  i  arties  themselves  have  raised 
on  the  trial.    Itfid,  16.         ^ 

8.  A  Court  cannot  be  required  to  give  an  instruction  to,  the  jury  as  to  the  relation,  right, 
and  credibility  of  the  testimony  adduced  by  the  parties  in  a  cause.  Van  Nen  vs. 
Paaardy  149. 

4.  In  a  controversy  between  two  nations  concerning  national  boundary,  it  is  scarcely -pos- 
sible that  the  Courts  of  either  should  refuse  to  abide  by  the  measures  adopted  by  its 
own  government  There  being  no  common  tribunal  to  decide  between  Uiem,  each 
J  determines  for  itsdf  on  its  own  rights;  and  if  they  cannot, adjust  their  diilerences 
peaceably,  the  right  remains  with  the  strongest  The  judiciary  is  not  that  depart- 
ment of  the  government,  to  whiSch  the  assertion  of  its  interests  against  foreign  powers 
is  confided ;  and  its  duty  commonly  is  to  dedde  upen  individual  righti,  according  to 
those  principles  which  the  political  departmenti  of  the  nation  have  established.  If 
the  course  of  the  nation  has  been  a  plain  one,  iti  CourUi  would  hesitate  to  pronounce 
it  erroneous.    Ibid.  307. 

6.  However  individual  judges  might  Construe  the  treaty  of  St  Ildefonsoy  it  is  the  province 
of  the  Court  to  conform  its  decisions  to  the  will  of  the  legislature,  if  that  will  has 
been  clearly  expressed.    Ibid,  307. 

6.  After  the  acts  of  sovereign  power  over  the  territory  in  dispute  with  Spun,  which  have 
been  exercised  by  the  legislature  and  government  of  the  United  States,  asserting  the 
American  construction  of  the  treaty  by  which  the  government  claims  it;  to  maintain 
the  opposite  construction  in  iti  own  Courti  would  certainly  be  an  anomaly  in  the 
history  and  practice  of  nations.  If  those  departments  which  are  intrusted  with  the 
foreign  intercourse  of  the  nation,  which  assert  and  maintain  its  interests  against  fo- 
reign powers,  havf  unequivocsUy  asserted  its  rights  of  dominion  over  a  country  of 
which  it  is  in  possession,  and  which  it  claims  under  a  treaty ;  if  the  legislature  has 
'  acted  on  the  construction  thus  asserted ;  it  is  not  in  its  own  Courts  that  this  con- 
struction is  to  be  denied.     Ibid  309. 

7*  The  Court  refused  to  reverse  the  decree  of  the  Circuit  Court  of  the  county -of  Wash- 
ington, although  an  errdr  had  been  committed  in  proceeding  under  mandate  from 
this  Court ;  as  no  benefit  would  result  to  the  appellant  from  a  revenaL  CampbelTi 
Exeeuion  vs.  Pratt,  354. 
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8.  A  District  Couit  of  the  United  States,  peifonning  the  appropiute  duty  of  a 

Court,  is  not  sitting  as  a  Circuit  Court,  because  it  possesses  the  powers  of  a  Circuit 
Court  aJso.    Southwiek  etoLrs,  The  Poatmatter  General^  442. 

9.-  The  power  of  the  inferior  Court  of  a  state  to  make  an  order  at  one  term  as  of  anofthB; 
is  of  a  character  so  peculiarly  local,  a  proceeding  so  necessarily  dependent  on  the 
judgment  of  the  revising  tribunal,  ^t  the  judgment  of  the  same  is  considered  au- 
thority, and  this  Court  is  disposed  to  conform  to  it  Tkt  Bank  of  Hamilton  m. 
Dudktfi  Mrt,  582. 

10.  That  a  Court  of  record,  whose  proceedings  are  to  be  proved  by  the  record  alooe^ 

should,  at  a  subsequent  term,  determine  that  an  order  was  made  at  a  previous  term, 
of  which  no  trace  could  be  found  on  its  records,-  and  that,  too,  afler  the  repeal  of  the 
law  which  gave  authority  to  mak^  such  an  order ;  is  a  proceeding  of  so  much  deli- 
cacy and  danger,  which  is  liable  to  so  much  abuse,  that  some  of  the  Court  questioa 
the  existence  of  the  power.    Ibid,  fi22. 

11.  The  judicial  department  of  every,  government  is  the  rightful  expositor  of  its  Itws,  and 

emphatiGally  of  its  supreme  law.  If  in  a  case  depending  before  any  Court  a  legislative 
act  shall  conflict  with  the  Constitution,  it  is  admitted  that  the  Court  must  exerdae  its 
judgment  on  both,  and  that  the  Constitution  must  control  the  act  The  Court  must 
determine  whether  a  repugnancy  does  or  does  not  exist,  and  in  making  this  detenni- 
nation  nrast  construe  both  instruments.  That  its  construction  of  the  one  b  authority, 
while  its  construction  of  the  other  is  to  be  disregarded,  is  a  proposition  for  wfaidi 
this  Court  can  perceive  no  reason.  Bfid,  624. 
13.  When  the  Court  was  asked  to  instruct  the  juiy  upon  a  particular  point  if  tibey  believed 
from  the  evidence  certain  facts,  and  there  was  not  the  slightest  evidence  from  wfaich 
the  jury  had  a  right  to  believe  the  existence  of  any  such  facts,  the  Court  ought  noi 
to  have  given  such  instructions,  since  they  were  calculated  to  mislead  them,  and  raise 
a  Hiere  speculative  question.     Chirac  vs.  Runeeker^  625. 

COURTS  OF  THE  DISTRICT  OF  COLUMBIA. 

It  was  issmned  on  the  argument  by  the  counsel  on  both  sides,  that  the  Circuit  Court  of 

the  county  of  Washington  in  the  District  of  Columbia,  is  vested  with  the  same 

power  in  relation  to  intestates*  estates  in  that  county,  that  is  possessed  by  a  county 

Court  in  Maryland  over  lands  lying  within  the  county.     Thompton  vs.  Tdmitt  162. 

COURTS  OF  THE  UNITED  STATES. 

1.  District  Courts  of  the  United  States. 

2,  Admitting  that  the  legislature  of  Ohio  can  give  an  occupant  claimant  a  right  to  the 

value  of  his  improvements,  and  authorize  him  to  retain  possession  of  the  land  he  has 
improved,  Until  he  shall  have  received  that  vaKie ;  and  assuming  that  they  may  an- 
nex conditions  to  the  change  of  possession,  which,  so  far  as  they  are  constitutional, 
must  be  respected  in  all  Courts;  still  the 'legislature  carmot  change  radically  the 
mode  of  proceecfing  prescribed  for  the  Courts  of  the  United  States,  or  direct  thoee 
Courts  in  a  trial  at  common  law,  to  appoint  commissioners'  for  the  decision  of  ques- 
tions which  a  Court  of  common  law  must  submit  to  a  jury.  The  Bank  ofHaniUon 
vs.  Dudiey't  heirs,  526. 

DEBTS. 

1.  It  is  admitted  that  the  title  of  an  heir  by  descent  in  the  real  estate  of  his  ancestor,  and 

of  a  devisee  of  an  estate  unconditionally  devised  to  him,  is  upon  the  death  of  the 
party  under  whom  he  claims  intmediately  devolved  upon  him,  and  he  acquires  a 
vested  «state.  But  this,  though  true  in  a  general  sense,  still  leaves  his  title  encum- 
bered with  all  the  liens  which  have  been  created  by  the  party  in  his  li&time,  or  by 
law  at  his  decease.  It  is  not  an  unqualified,  though  it  may  be  a  vested  interest,  and 
it  confers  no  title,  except  to  what  remains  after  every  such  lien  is  discharged.  WU- 
Idnwn  vs.  LeUmd  ei  al.  658. 

2.  By  the  laws  of  Rhode  Island,  as  well  as  of  all  the  New  England  states,  the  real  estate 

of  intestates  stands  chargeable  with  the  payment  of  their  debts  upon  a  deficiency  of 
assets.    Ibid,  658. 

DEPOSITIONS. 

Evidence. 
DESCENTS. 
1.  The  statute  of  descents  of  Rhode  Island,  of  1822,  enacts,  **  that  when  any  person  hav- 
ing title  to  any  real  estate  of  inheritance  shall  die  intestate  as  to  such  estate,  it  shall 
,    descend,  and  pass  in  equal  portions  to  his  or  her  kindred  in  the  following  course.** 
It  then  provides^  "  if  there,  be  no  fiither,  then  to  the  mother,  brother,  and  sister  of 
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inch  intestate,  and  their  dewendants,  or  focfa  of  tfaem  as  there  be;" 
I  dares,  in  the  nature  of  a  proviso,  that  **  when  the  title  to  any  estate  oi 

as  to  which  the  person  having  such  title  shall  die  intestate,  came  by  d< 
I  devise  from  the  parent  or  other  kindred  of  the  intestate,  and  such  intes 

I  out  child^n ;  such  estate  shall  go  to  the  )dn  next  to  the  intestate,  of  th( 

I  person  from  whom  such  estate  came  or  descended,  if  any  there  be." 

,  Cotf/TM,  58. 

«  3.  An  estate  situated  in  Khode  Island  was  devised  by  John  Collins  to  his  da    ; 

Collins,  in  fee ;  Maiy  Collins  intermarried  with  Caleb  Gardner,  and  up   i 
I  in  18p6,  the  estate  descended  to  her  three  children,  John,  George,  a 

J  Gardner.    John  and  George  Grardner  died  intestate  and  without  issue,     i 

^  Gardner,  as  heir  to  her  brothen,  became  seised  of  the  whole  estate,  and  <   i 

I  Held,  that  under  the  provisions  of  the  law  of  descents  of  Rhode  Islan   , 

/  of  the  estate  of  Mary  C.  Gardner  descended  to  Samuel  F.  Giardner,  £ 

I  formerly  Eliza  Gardner,  and  Mary  Clarke,  formerly  Mary  Gardner,  chile  : 

Grardner  by  a  former  marriage;  diey  being  brothers  and  sisters  of  the  I  I 
,  Mary  C.  Gardner;  it  being. admitted  that  the  remaining  one-third,  vrl  : 

Gardner  took  by  iomiediate  descent  from. her  mother,  belongs  to  the  : 
whole  blood  of  John  Collins.    Ibid.  86. 
9.  The  phrase  **  of  the  blood,"  in  the  statute,  includes  the  half  blood.    This  i 
'  meaning  of  the  word  "  blood,"  standing  alone,  and  unexplained  by  any   i 

half  brother  or  sister  is  of  the  blood  of  the  intestate,  for  each  of  them  hai  i 

blood  of  a  common  parent  in  his  or  her  veins. '  A  peraon  is  witli  the  nv  > 

I  priety  of  language  affirmed  to  be  of  the  blood  of  another,  who  has  any,  ho  \ 

a  portion  of  the  same  blood  derived  from  a  common  ancestor.     In  the  c  i 
the  word  **  blood"  ia  used  in  the  same  sense.    Whenever  it  ia  intende 
any  qualification,  the  word  whole  or  half  blood  is  generally  used  to  de 
the  qualification  is  implied  from  the  context,  or  known  principles  of  \a^ 

4.  A  descent  fit>m  a  parent  to  a  child  caimot  be  construed  to  mean  a  desoi 

and  not  from  a  parent.    So  a  gift  or  devise  from  a  parent,  must  be  oenstr 
a  gifV  or  devise  by  the  act  of  that  parent,  and  not  by  that  of  some  otl  i 
more  remote  passing  through  the  parent    RuL  90. 

5.  It  is  true,  that  in  a  sense  an  estate  may  be  said  to  coioe  by  descent  from  i 

cestor  to  a  person  upon  whom  it  has  devolved,  through  many  intermedi  I 
But  thia,  if  not  loose  language,  is  not  that  sense  which  is  ordinarily  ani  i 
terms.     When  an  estate  is  said  to  have  descended  from  A  to  B,  the  nat 
vious  meaning  of  the  words  is,  that  it  is  an  immediate  descent  from  A  to  ] 

6.  At  the  common  law,  a  roan  might  sometimes  inherit  who  was  of  the  wh( 

the  intestate,  who  could  not  have  inherited  from  the  first  purchaser.  A 
of  a  purchase  of  an  estate  by  a  son  who  dies  without  issue,  and  his  ui 
the  same,  and  dies  without  issue ;  the  father  may  inherit  the  same  fron 
although  he  could  not  inherit  from  his  own  soil    Ibid,  93. 

7.  By  the  law  of  descent  of  Maryland,  a  person  claiming  as  heir  must  prove 

of  the  person  last  seised  of  the  estate ;  and  if  an  intestate  leaves  a  bn 
whole  blood  who  survived  him  and  died  without  issue,  and  without  bavin 
actually  seised  of  the  estate,  the  estate  will  descend  to  the  half  blood  of 
so  seised.     Ckirae  vs.  Rnneeker^  625. 

8.  It  is  admitted  that  the  title  of  an  heir  by  descent  in  the  real  estate  of  his  ai 

of  a  devisee  of  an  estate  unconditionally  devised  to  him,  is,  upon  the  c 
party  under  whom  he  claims,  immediately  devolved  upon  him,  and  he 
vested  estate.  But  this,  though  true  in  a  general  sense,  still  leaves  his  \ 
bered  with  all  the  liens,  which  have  been  created  by  the  party  in  hia  lifi 
law  at  his  decease.  It  is  not  an  unqualified,  though  it  may  be  a  vested  i 
it  confers  no  title,  except  to  what  remains  after  every  such  lien  is  dischai 
Juruon  vs.  lAlemd  et  oL  658. 

9.  By  the  laws  of  Rhode  Island,  as  well  as  of  all  the  New  England  states,  thi 

of  intestates  stands  chargeable  with  the  payment  of  their  debts  upon  a  d 
assets.    Urid.  658. 
DEVISE  AND  BEQUEST. 

1.  The  testatrix  directed  that  the  interest  of  certain  funds  should  be  applied  ' 
per  education"  of  certain  persons,  her  nephews,  **  so  that  they  may  be  sei 
and  accomplished  in  some  useful  trade ;"  and  gave  to  each  of  them  "  whc 
to  finish  hu  education  or  reach  the  age  of  twenty^ne  years  of  age,  o 
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pounds  to  set  him  up  in  his  trade."  She  also  gave  the  ^hole  of  her  estates  of  eteij 
description  to  be  equally  divided  among  certain  persons,  who  should  be  living  when 
the  interest  applicable  to  the  education  of  her  -nephews  should  cease  to  be  required, 
they  being  some  of  the  persons  among  whom  the  sam^  was  to  be  divided ;  and  she 
directed  that  so  long  as  any  one  of  the  three  nephews  who  should  live,  had  noC 
finished  his  education,  or  amved  at  the  age  of  twenty-one  years,  the  division  of  the 
property  So  devised  and  given,  should  be  deferred,  and  no  longer. 
The  Court  do  not  think  that  in  ascertaining  the  amount  applicable  to  the  education  of  the 
appellant,  one  of  the  learned  professions  ;nay  be  taken  as  the  standard,  with  as  mnch 
propriety  as  the  trade  or  art  of.  a  mechanic  The  distinction  between  a  pnyftasiaB 
and  a  trade  is  well  understood;  and  they  are  seldom,  if  ever,  confounded  with  eadi 
other  in  ordinary  langui^.  If  the  testatrix  had  contemplated  what  in  the  comnMn 
intercourse  of  society  is  denominated  a  profession ;  she  would  scarcely  have  naed  a 
term,  which  is  generally  Teceived  as  denoting  a  mechanical  art  But  the  bequest  Is 
not  confined  to  the  expense  of  acquiring  the  trade,  so  as  to  be  enabled  to  exercise  it 
in  the  common  way.  The  testatrix  intended  such  an  education  as  would  fit  her 
relations  to  hold  a  distinguished  place  in  that  line  of  life  in  which  she  designed  them 
to  move.  The  sum  allowed  for  the  object  ought  to  be  libersl,  such  as  would  aooooH 
plish  it,  if  the  fund  from  which  it  was  to  be  drawn  woidd  permit  it.  Dandridge  va. 
Waskington^M  Exeevktn,  377. 

DISTRICT  COURTS  OF  THE  UNITED  STATES. 

A  District  Court  of  the  United  States,  performing  the  appropriate  duty  of  a  District  Coioft, 
is  not  sitting  as  a  Circuit  Court,  because  it  possQsses  the  powers  of  a  Circuit  Court 
also.    Souihwick  etaLvB.  The  Postmaster  GenaxU,  442. 

EJECTMENT. 

Where  A  was  the  real  landlord  of  the  premises  in  controversy  in  an  ejectment,  and  em- 
ployed counsel  to  defend  the  suit,  but  waa  not  a  party  defendant  on  the  record,  tlia 
record  of  the  recovery  in  the  ejectmoit,  when  offered  in  evidence  in  an  action  of  trea- 
pasB  for  mesne  profits  against  Q,  is  not  conclusive  evidence  of  title  in  the  plaintiff; 
but  it  is  prima  fade  evidence  thereof,  and  is  evidence  of  the  plaintififs*  posseaaioa ; 
but  B  may  oontrovert  the  title  of  the  plaintiffs.  As  to  third  persons,  strangers  to  the  soit, 
the  record  is  evidence  to  show  possession  of  the  property  in  the  plaintifis.   lUd*  623.. 

EQUITY. 
It  is  well  settled,  both  in  the  Court  of  Kentucky  and  in  this  Court,  that  a  pooocssion  which 
will  bar  an  ejectment,  is  also  a  bar  in  equity.    Hunt  vs.  WickUffef2l2. 

ERROR. 

The  Court  refused  to  reverse  the  decree  of  the  Circtiit  Court  of  the  county  of  Wadiing- 
ton,  although  an  error  had  been  committed  in  proceeding  under  the  mandate  finsm 
this  Court ;  as  no  benefit  would  result  to  the  appellant  from  |i  reversaL  CampbelFt 
Executors  VB.  Pratt,  354. 

EVIDENCE. 

1.  It  is  undoubtedly  true,  that  questions  respecting  the  admissibility  of  evidence  are 
entirely  distinct  from  those  which  refer  to  its  suflSciency  or  efiect.  They  arise  in 
different  stages  of  the  trial ;  and  cannot,  with  strict  propriety,  be  propounded  at  the 
same  time.  ITte  Columbian  Insurance  Company  vs.  Lawrence^  44. 
8.  Presumptions  from  evidence  of  the  existence  of  particular  facts,  are  in  many  esses,  if 
not.  in  all,  mixed  questions  of  law  and  fact  If  the  evidence  be  irrelevant  to  the  htX 
insisted  upon,  or  be  such  as  cannot  fairly 'warrant  a  jury  in  presuming  it,  the  Court 
is  so  far  from  being  bound  to  instruct  them  that  they  are  at  liberty  to  presume  it, 
that  they  would  err  in  giving  sUch  an  instruction.  The  Bank  of  the  United  States 
vs.  Corcoran,  133. 

3.  A  Court  t;annot  bQ  required  to  give  an  instruction  to  the  jury  as  to  the  relation,  right, 

and  credibility  of  the  testimony  adduced  by  the  parties  in  a  cause.     Van  Ness  vs. 
Paeard,  149. 

4.  In  an  action  originally  commenced  against  A  and  B,  as  partners,  upon  an  aUeged 

engagement  by  the  firm,  and  where  A,  who  was  not  found  or  served  with  prooeas, 
was  offered  as  a  witness  in  favour  of  B,  having  been  released  by  B,  the  Court  said: 
*'  It  is  to  be  premised  that  the  only  ground  upon,  which  the  objection  can  be  rested 
is  the  supposed  interest  of  the  witness  in  the  event  ht  the  cause ;  since  the  suit  hav* 
ing  regularly  abated  as  to  him  by  the  return  that  he  was  *  no  inhabitant,'  he  was  no 
more  a  party  to  it,  than  he  would  have  been  had  his  name  been  altogether  omitted 
in  the  declsDration.  As  to  the  objection  upon  the  score  of  interest,  it  is  suffident  to 
522 


INDEX. 

EVIDENCE. 

remark,  that  it  was  manifeatly  hostile  to  the  party  in  whoae  (avoar  he 
who  offered  it  in  evidence ;  aince  the  plaintilTa'  recovery  against  the  de 
satisfaction  from  him,  would  be  a  bar  to  their  action  against  the  witn 
release  of  A  protected  him  against  any  action  which  A  might  bring  a^ 
contribution  or  otherwise."    Le  Roy  ei  aLva.  Johruon,  194. 
0.  Undoubtedly,  the  presumption  is  in  favour  of  the  validity  of  every  grant  i 
forms  prescribed  by  law ;  and  it  b  incumbent  on  him  who  controverts 
his  objections.    The  whole  burden  of-  proof  lies  on  him.    But  if  his  o 
pend  on  facts,  thoae  fiicts  must  be  submitted  to  a  juiy.    If  opposing 
produced,  that  testimony,  abo,  must  be  laid  before  the  juiy ;  and  th 
declare  the  law  upon  the  fiut,  but  cannot  declare  it  on  the  testimony. 
Lessee  vs.  Jenkt,  227. 

6.  Whatever  an  agent  does  or  says  in  refereooe  to  the  business  in  which  he  i 

employed,  and  within  the  scope  of  his  authority,  is  done  or  said  by  tt 
and  may  be  proved,  as  well  in  a  criminal  as  a  civil  case,  in  like  mam 
evidence  applied  peiaooally  to  the  principaL  Ameriean  Fur  Comp 
United  States,  864. 

7.  Where  two  or  more  persons  are  aasociated  together  for  the  same  illegal  ] 

act  or  declaration  of  one  of  the  parties  in  reference  to  the  common  objec 
ing  a  part  of  the  res  gesta,  may  be  given  in  evidence  against  the  other. 

8.  After  the  plaintiffs  had  proved,  by  a  surveyor,  that  most  of  the  lines  at 

**  Howard's  late  addition  to  Baltimore  town**  had  been  run  by  him  as  thi 
marked  in  a  particular  plot,  upon  which  was  the  lot  of  ground  for  wtuc 
.  ment  was  brought,  they  gave  the  plot  so  authenticated  in  evidence.  Tl 
tained  in  a  volume  in  which  were  also  other  plots.  The  defendant  the 
evidence  another  plot,  in  the  same  volume,  but  gave  no  evidence  to  aut 
claiming  to  use  the  same  in  evidence,  as  it  was  authenticated  in  the  sam 
which  was  that  exhibited  by  the  plaintifis.  It  was  held,  that  the  whole 
not  in  evidence;  and  if  the  defendant  meant  to  use  any  plot  in  the  same 
duty  to  establish  it  by  competent  proof  of  its  particular  authenticity.  C 
jn,  Reineeker,  619. 

9.  Evidence  to  establish  heirship  and  pedigree  had  been  obtained  under  a 

issued  for  that  purpose  to  France,  in  an  action  of  ejectment,  in  which  tl 
had  recovered  the  lots  of  ground  ibr  which  this  suit  was  instituted.  In 
of  that  trial,  a  bin  of  exceptions  was  tendered  by  the  plaintifls  and  se 
Court,  in  which  the  evidence  contained  in  the  commission  was  inserted, 
mission  and  the  testimony  obtained  under  it  were  afterwards  lost  In  ai 
mesne  profits,  brought  by  the  plaintifls  in  the  ejectment,  against  the  land 
defendant  in  the  suit,  who  had  employed  counsel  to  oppoee  the  claims  of 
tifis,  but  who  was  not  a  party  to  the  suit  on  record ;  it  was  held,  that  the 
as  copied  into  the  bill  of  exceptions,  was  legal  and  competent  evidence  c 
Ibid.  620. 

10.  It  is  well  known,  that  in  cases  of  pedigree,  the  rules  of  law  have  lelazed  ii 

evidence,  to  an  extent  fiir  beyond  what  has  been  applied  to  other  cases, 
laxation  is  founded  on  principles  of  public  convenience  and  necessity.    Jl 

1 1.  Where  A  was  the  real  landlord  of  the  premises  in  controversy  in  an  ejecl 

employed  counsel  to  defend  the  suit,  but  was  not  a  party  d^endant  on 
the  record  of  the  recovery  in  the  ejectment,  when  offered  in  evidence  in  a 
trespass  for  mesne  profits  against  B,  is  not  conclusive  Evidence  of  title  in 
tiffs ;  but  is  prima  facie  evidence  thereof,  and  is  evidence  of  the  plainlifi^s  | 
but  B  may  controvert  the  title  of  the  plaintiffs.  As  to  third  persons,  s 
the  suit,  the  record  is  evidence  to  show  ooosossion  of  the  property  in  tb 
Ibid.  622. 

■ 

FIXTURES. 
Waste. 

FORFEITURE. 
The  act  of  the  30th  of  March,  1802,  having  described  what  should  be  consid 
Indian  country  at  that  time,  as  well  as  at  any  future  time  when  purchases 
should  be  made  of  the  Indians ;  the  carrying  of  spirituous  liquors  into  a  i 
purchased  after  Marrh,  1802,  although  the  same  should  be  at  the  time 
and  inhabited  exclusively  by  Indians,  would  not  be  an  oflfence  within  tb 
of  the  before  mentioned  acts  of  Congress,  so  as  to  subject  the  goods  of 
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found  in  company  with  thom  Uquora;  to  aozcire  and  fiwfeitan.  Amaiean  Pwr 
Company  vg.  The  United  States,  368. 

FRAUD  AND  FRAUDULENT  CONVEYANCE.     ' 

1.  Tha  Court  set  aside  a  conveyance  which  had  been  made  to  defeat  theclaimi  of  oedi^ 

OT8.     Fenable  ei  al  ts.  The  Bank  of  the  XJnited  Statet,  107. 

2.  In  proceeding!  to  set  aside  a  conveyance  of  real  estate,  made  in  fraud  of  the  rights  of 

aeditors,  it  is  not  neceasuy  to  make  a  mortgagee  of  the  estate  a  party ;  his  ligfaia 
under  the  mortgage  not  bemg  brought  into  question.    Jbid,  112. 

GEORGIA. 

1.  Construction  of  the  provisions'  of  the  treaties  made  by  the  state  of  Gcoigia  wbh  die 

Indians,  relative  to  boundaries ;  and  of  the  acts  of  the  legislature  of  that  state,  relativB 
to  grants  of  lands  within  its  territorial  limits,  and  which  were  not  within  the  Indian 
boundary  line,  as  defined  by  the  treades  and  as  recognised  by  those  acts.  Poflier- 
9(nC»  kuee  ya,  Jenka,  216. 

2.  If  the  state  of  Georgia  have  construed  their  treaty  with  the  Cherokee  Indiana,  by  any 

subsequent  acts  manifesting  an  underetanding  of  it;  this  Court  would  not ' 
to  adopt  that  construction.    Ibid,  2.30. 
8.  If  the  state  of  Georgia  has  practically  settled  the  limits  of  Franklin  county,  such 
tlement  ought  to  have  been  conclusive  on  the  Circuit  Court    Ibid,  232. 

GRANTS  OF  LAND. 

1.  In  the  nature  of  things,  we  perceive  no  reason  why  the  grant  of  the  land  in  oontro- 

▼eny ,  should  not  be  good  for  land  which  it  might  lawfully  pass )  and  void  as  to  that 
jpKi  of  the  tract  for  the  granting  of  which  the  office  had  not  been  open.  It  is  every 
day's  practice  to  make  grants  for  lands  which  have  in  part  been  granted  to  othen. 
It  has  never  been  suggested,  that  the  whole^grant  is  void,  because  a  part  of  the  land 
was  not  grantable.     Patter8on*M  lessee  vb,  Jenka,  235, 

2.  The  principle,  that  a  patent  conveying  lands  lying  partly  within,  and  partly  withool 

the  territory  retained  by  the  Indians,  was  void  as  to  so  mudi  as  lay  within  it,  and 
valid  for  the  residue,  was  settled  by  this  Court  in  the  case  of  Danfbrth  vs.  Wear, 
9  Wheaton,  673.  This  decision  was  made  on  a  patent  depending  on  the  statutes 
of  North  Carolina,  which  contain  prohibitions  at  least  as  strong  as  those  of  Georgia. 
Ibid,  236. 

INDIAN  COUNTRY. 
Forfeiture, 

INJUNCTION. 

If  the  complainants  in  the  Circuit  Court  were  proved  to  be  the  regulariy  appcnnled  oom- 
mittee  of  a  voluntary  society  of  Lutherans  in  actual  possession  of  the  premises,  and 
acting  by  their  direction  to  prevent  a  disturbance  of  that  possession ;  under  the  cxiw 
cumstanoes  of  this  case,  there  does  not  appear  to  be  a  serious  objection  to  thdr  right 
to  maintain  a  suit  for  a  perpetual  injunction  against  the  heira  of  the  donor,  who 
sought  to  regain  the  property,  and  to  disturb  their  possession.  Beatty  etoL^s, 
Kurtz  etaL  684. 

INSOliVENT  LAW  OF  THE  UNITED  STATES. 

1.  The  2d,  3d  and  4th  sections  of  the  act  of  January  6,  1800,  entitled  "  an  act  ibr  the 
relief  of  persons  imprisoned  for  debts,"  make  provision  for  the  discharge  of  pereons 
confined  under  execution ;  and  the  fifth  section  extends  "  the  privileges  and  reficT* 
of  that  act,  to  persons  in  confinement,  a^inst  whom  judgment  b  obtained,  Imt  no 
execution  issued.  Under  the  provisions  in  favour  oC  persons  charged  in  execntioo, 
on  the  day  of  arrest,  a  notice  may  be  served  upon  the  person  at  whose  suit  they  are 
confined,  and  at  the  end  of  thirty  days,  they  may  be  discharged.  By  the  fifth  secdon 
it  is  enacted,  "that  any  person  imprisoned  upon  process  issuing  from  any  Court  of 
the  United  States,  except  at  the  suit  of  the  United  States,  in  any  dvil  action,  against 
'whom  judgmeht  has  been  or  shall  be  recovered ;  shall  be  entitled  to  the  privileges 
and  relief  provided  by  this  act,  afker  the  expiration  of  thirty  days  frpm  the  time  such 
judgment  has  been  or  shall  be  recovered ;  though  tbo  creditor  should  not  within  that 
time  stie  out  has  execution,  and  charge  the  debtor  therewith.'*  It  has  been  argved 
that,  under  this  section,  the  defendant  must  remain  in  prison  thiity  days  afW  judg- 
ment, before  he  can  sue  out  his  notice  to  &e  plaintiff;  thu^  requiring  turn  to  remain 
sixty  days  in  confinement  in  the  cases  which  come  under  this  section,  whereas  ha 
remains  but  thirty  days  when  confined  under  execution.  Tboe  can  be  no  retaoa 
for  this  distinction ;-  and  in  fiivour  of  Uberty,  and  with  a  view  to  consistency,  the 
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oOMtructioii  thottld  be  otherwise.    If  tuch  were  the  true  constnictio 

I  would  not  be  the  nine  as  is  extended  to  debtors  of  the  other  class.  -    I 

entering  judgment  under  the  fifth  section,  is  the  day  that  corresponds  to    ; 
arrest,  under  the  previous  provisioms  of  the  law ;  and  therefore  in  thirty  d    i 
judgment,  the  defendant  may  be  diBcfaarged ;  com|^ying  with  the  other    > 
of  the  law.    Bankof  the  United  States  ^9,.^Waager,  360, 
S,  Where  the  agent  of  the  plaintiff  agreed  in  writing  to  dispense  with  the  in    i 

,  required  by  law,  to  entitle  the  defendant  to  be  dischaiged  under  the  insol 

the  United  States ;  and  the  defendant,  who  was  in  confinement,  was 
without  having  been  imprisoned  thirty  days,  this  was  not  such  a  pn   i 
would  bar  the  assignee  of  a  note  to  recover  9gainst  a  subsequent  assi|   i 

'  object  of  the  imprisonment  is  to  give  the  plaintiff  an  opportunity  to  as   ! 

'  situation  of  the  defendant,  and  if  he  does  not  require  this,  it  may  be  wai^   i 

'  prejudice  to  his  claims  on  others.    Ibid,  351. 

i.  A  diBcharge  under  the  insolvent  laws  of  the  United  States,  is  confined  in  i 
altogether  to  the  particular  cause ;  and  even  as  to  that,  does  not  exempt  I  i 

(  present  efiects,  or  fiiture  aoquiutions  from  the  process  of  the  law.    Nor    i 

^  son  exempt  from  confinement  fi>r  the  same  debt,  should  he  be  detected     i 

upon  the  creditor.    Und.  853. 

(  INSURABLE  INTEREST. 

1.  L.  &  P.,  at  the  time  an  insurance  was  made  for  them  against  lo«  by  fire,  i 
tied  to  one>thiid  of  the  property  by  deed,  and  to  two-thirds  as  mortgagee 

I  moiety  of  the  whole  was  held  under  an  agreement  which  had  not  ^ei 

f  with,  and  which  purported  on  its  fisuse  to  be  void  if  not  complied  with ;  hi 

contracting  pvty  had  not  declared  it  void,  nor  caJed  for  a  complian  i 

,  L.  &  P.  had  an  insnnble  interest  in  the  property.    TTte  CokmAian   i 

^  Company  vs.-  Lawrenetj  46. 

S.  That  an  equitable  interest  mo^  be  insured,  is  admitted ;  and  we  can  percei  ' 
son  which  excludes  an  interest  held  under  an  executory  contract  Whi  • 
tract  subsists,  the  perK>n  claiming  under  it  has,  undoubtedly,  a  substant  i 

I  in  the  property.    If  it  be  destroyed,  the  loss,  in  contemplation  of  law,  is  I  i 

purchase  money  be  paid,  it  is  hu  in  fiict    If  he  owes  the  purchase  mom  i 

.  perty  is  equivalent,  and  is  still  valuable  to  him.    The  embarrassments  of  ! 

may  be  such  that  hu  debts  may  absorb  all  hn  property ;  but  this  circun  i 
never  been  considered  as  proving  a  vrant  of  interest  in  it    The  destrud  i 
property  is  a  real  loss  to  Uie  person  in  possessioi),  who  claims  title  under  i 
toiy  contract ;  and  the  contingency,  that  this  title  may  be  defeated  by  1 1 
events,  does  not  prevent  this  loss.    Und,  46. 
INSURANCE. 
In  all  treatises  on  insurances,  and  in  all  the  cases  in  which  the  question  has  i 
principle  is,  that  a  misrepresentation  which  is  material  to  the  risk,  avoids  \ 
Ibid,  49. 
INSURANCE  AGAINST  FIRE. 

).  The  material  inquiry  is,  does  the  offer  for  insurance  state  truly  the  interest 
sured  in  the  property  to  be  insured  1  The  offer  describes  the  property  as 
to  Lawrence  &  Poindexter,  and  states  it  afterwards  to  be  their  stone  mil 
tains  no  qualifying  terms,  which  should  lead  the  mind  to  suspect  that  thei  i 
not'oomplete  and  absolute.  The  title  of  the  assured  was  subject  to  con 
and  was  held  under  contracts  which  had  become  void  by  the  non-perfo  i 

''  the  same.    This  Court  ii  of  opinion,  that  a  precarious  tiUe,  depending  fo  i 

'  nuance  on  events  which  might  or  might  not  happen,  is  not  such  a  titl<i 

^  scribed  in  this  offer  of  insun^ioe ;  construing  the  words  of  that  offer  a  i 

feirly  to  be  understood.    Ibid.  48. 
8.  The  contract  for  insurance  against  fire,  is  one  in  which  the  underwriter  gen 
on  the  representation  of  the  assured ;  and  that  representation  ought  conse 
be  feir,  and  to  omit  nothing  which  it  is  material  to  the  underwriter  to 
may  not  be  necessary  that  the  person  requiring  insurance  should  state  eve 
brance  on  his  property,  which  it  might  be  required  of'  him  to  state  if  it  v 
for  sale;  but  fair  dealing  requires  that  he  should  state  every  thing  which 
fluence  the  mind  of  the  underwriter  in  forming  or  declining  the  contract 
8.  What  will  not  constitute  a  waiver  of  the  preliminaiy  proof  of  loss,  which  tl 

is  bound  by  the  policy  to  produce.     Ibid,  5A      .• 
4.  Construction  of  a  poliqr  of  insurance  against  loss  by  fire.    Sdd,  56. 
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1.  The  elevenCfa  section  of  the  act  of  1789,  miut  he  oonstraed  in  connexion  with,  snd 
in  conformitj  to»  the  Conatitntion  of  the  United  States.  By  this  latter,  the  jodidal 
power  does  not  extend  to  private  suits,  in  which  an  alien  is  partj,  unlees  a  dtaen 
be  the  adverse  party ;  and  it  is  indispensable  to  aver  the  dtisenship  of  the  defend- 
ants, to  show,  on  the  record,  the  jurisdictioa  of  the  Comt.  /odbon  vs.  TtacRfy- 
fium,  136. 

t.  When  the  proceedings  of  a  Court  of  competent  jurisdiction  are  brought  before  anodia 
Court  oollatendly,  they  are  by  no  means  subject  to  all  the  exceptions  which  might 
be  taken  to  them  on  a  direct  appeal.  The  general  and  well  settled  rule  of  law  in 
such  cases  is,  that  when  the  proceedings  are  coUaiendly  drawn  in  question,  and  it 
appears  on  the  fiice  of  them,  that  the  subject  matter  wss  within  the  juriadji^ioa  of 
the  Court,  they  are  voidable  only.  The  errors  and  irregularities  of  any  suit  are  to 
be  corrected  by  some  direct  proceeding,  either  before  the  same  Court  to  set  them 
aside,  or  in  an  appellate  Court  If  there  is  a  total  want  of  jurisdiction,  the  pio- 
oeedings  are  void,  and  a  mere  nullity,  and  confer  no  right,  and  afibrd  no  jostifica- 
tion,  and  may  be  rejected  when  c^aterally  drawn  into  question.  Tkompaon  va. 
Tolmiei  163. 

8.  The  decision  of  this  Court  in  Elliott  w.  Piersol,  1  Peters,  340,  was  not  intended  to 
decide  any  thing  at  variance  with  the  principles  estabtished  in  this  case.   Ibid  1 68. 

4.  When  the  jurisdiction  of  the  Court  on  the  subject,  under  whose  authority  lands  have 
been  sold,  appears  on  the  fisuse  of  the  proceedings ;  its  errors  or  mistakes^  if  any  were 
committed,  cannot  be  corrected  or  examined  when  brought  up  collaterally.  IbkL  1 69. 

6.  The  value  of  the  interest  a  guardian  has  in  the  minor's  estate,  is  not  the  vahie  of  the 
estate,  but  that  of  the  office  of  guardian.  This  is  of  no  pecuniary  value,  except  so 
&r  as  it  affi>rds  a  compensation  for  labours  and  services ;  and  in  a  controversy  b^ 
tween  persons  claiming  adversely  as  guardians,  having  no  distinct  interest  of  their 
own,  it  cannot  be  considered  as  amounting  to  a  sufficient  sum  to  authorize  an  appeal 
to  the  Court  from  a  Circuit  Court  of  the  District  of  Columbia.  JlUehte  vs.  Mauro 
etaL%iS, 

6.  This  Court  has  frequently  decided,  that  to  sustain  its  jurisdiction  4n  appeals  and  writs 

of  error,  it  is  not  necessary  to  state,  in  terms,  upon  the  record,  that  the  ConstitutioB 
or  a  law  of  the  United  States  was  drawn  in  question.  It  is  sufficient  to  bring  the 
case  within  the  provisions  of  the  twenty-fifth  section  of  the  judicial  act,  if  the  re- 
cord shows  that  the  Constitution  or  a  law  of  the  United  States  must  have  been  mis- 
constraed,  or  the  decision  could  not  have  been  made ;  or  that  the  constitutionality 
of  a  state  law  was  questioned,  and  the  decision  was  in  &vour  of  the  party  claiming 
under  such  law.     WUaon  d  aLvs.  Tht  Blade  Bird  Creek  Marsh  Company  ^  250. 

7.  In  an  action  for  money  had  and  received  for  the  recovery  of  the  amount  of  a  depoaite 

made  in  the  Bank  of  the  Commonwealth  of  Kentucky  acting  under  an  act  of  incor- 
poration passed  by  the  legislature  of  that  state,  the  defendant  pleaded  to  the  juriadie- 
tion,  on  the  ground  that  the  state  of  Kentucky  alone  was  the  proprietor  of  the  stock 
of  the  bank ;  for  which  reason  it  was  insisted  that  the  suit  was  virtually  against  a 
sovereign  state.  The  Court  are  of  opinion  that  the  question  is  no  longer  open  here. 
The  case  of  The  United  States  Bank  vs.  The  Planters*  Bank  of  Georgia,  9  Wheat 
904,  was  a  much  stronger  case  for  the  plaintiffs  in  error  than  the  present ;  for  there 
the  state  of  Georgia  was  not  only  a  proprietor  but  a  corporator.  Here  the  state  is 
not  a  corporator,  since  by  the  terms  of  the  act  incorporating  this  bank,  "  the  presi- 
dent and  directora"  alone  constitute  the  body  corporate,  the  metaphysical  persoD 
liable  to  suit  Hence,  by  the  law  of  the  state  itself,  it  is  excluded  from  the  character 
of  a  party,  in  the  sense  of  this  law,  when  speaking  of  a  corporation.  It  may  be 
added  to  the  reasons  which  influenced  the  Court  in  their  opinion,  in  the  case  of  The 
Bank  of  the  United  States  va.  The  Planter's  Bank  of  Georgia,  that  if  a  state  did 
exercise  the  powera  in  and  over  a  bank,  or  imiiart  to  it  its  sovereign  attributes,  it 
would  be  hardly  possible  to  distinguish  the  issue  of  the  paper  of  such  a  bank  from 
a  direct  issue  of  bills  of  credit ;  which  violation  of  the  Constitution,  no  doubt,  the 
state  here  intended  to  avoid.  Bcmk  of  the  Commonwealth  ofKentwky  vs.  Wuler 
et  al.  324. 
9.'  The  bills  of  a  bank  were  payable  to  an  individual  or  bearer,  and  in  the  action  upoa 
the  bills  there  was  no  averinent  of  the  citizenship  of  the  person  to  whom  the  bills 
are  payable,  and  they  might  therefore  have  been  payable,  in  the  fint  instance,  to  a 
par^  not  competent  to  sue  in  the  Courts  of  the  United  "States.  This  Court  has 
uniformly  held,  that  a  n||p  p%able  to  bearer  is  payable  to  anybody,  and  ia  not 
affected  by  the  disabilities  of  the  nominal  payee.    Ibid,  326. 
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9.  Objectioiu  to  the  jnriidietioii  of  fhis  Court  have  been  fivquently  made,    : 

that  there  was  nothing  apparent  on  the  record  to  raise  the  qnestioi  ' 

Court  from  which  the  case  had  been  brought,  had  decided  upon  the  ct  i 

of  a  law,  so  that  the  case  was  within  the  provisions  of  the  twenty-£  I 

the  jodidaiy  act  of  1789.    This  has  given  occasion  for  a  critical  exan  : 

section,  which  has  resulted  in  the  adoption  of  certain  principles  of  co  i 
plicable  to  it    One  of  those  principles  is,  that  if  the  repugnancy  of 

state,  to  the  Constitution  of  the  United  States,  was  drawn  into  quest  \ 

question  was  applicable  to  the  case,  this  Court  has  jurisdiction  of  the  ca  t 

Uie  record  should  not  in  terms  state  a  misconstruction  of  the  Consi  i 

United  States ;  or  that  the  repugnancy  of  the  statute  of  the  state,  t  \ 

that  Constitution,  was  drawn  into  question.    Satterke  vs.  Mattkewao  , 

10.  The  power  of  this  Court  to  revise  the  judgment  df  state  tribunals,  di  * 

tweuty^fiflh  section  of  the  judidary  act  That  section  enacts  **  that  . 
ment  or  decree  in  any  suit  in  the  highest  Court  of  law  or  equity  of  a  i  i 
a  decision  in  the  suit  could  be  had,*'  where  is  drawn  in  question  the  va  '. 
tute,  or  of  an  authority  exercised  under  any  state,  on  the  ground  of  1  • 
pugnant  to  the  Constitution,  treaties,  or  laws  of  the  United  States,  an 
IS  in  fiivour  of  their  validity,  "  may  be  reexamined,  and  reversed  or  a  i 
Supreme  Court  of  the  United  States."  Weston  et  oLvb,  The  Cit 
Charkaion,  463. 

Il«  The  city  council  of  Charleston,  exercising  an  authority  under  the  state    : 
lolina,  enacted  an  ordinance,  by  which  a  tax  was  imposed  on  the  six  f  i 
cent  stock  of  the  United  Stetes;  and  in  the  Court  of  Common  Pleas  o 
ton  district,  an  application  was  made  for  a  prohibition  to  restrain  them  • 
the  tax,  on  the  ground  that  the  ordinance  violated  the  Constitution  c 
States.    The  prohibition  was  granted,  and  the  proceedings  in  the  case   ' 
to  the  Constitutional  Court,  the  highest  Court  of  law  of  the  state ; 
Court  it  was  held  that  the  ordinance  did  not  violate  the  Constitution    I 
Stotes,  and  a  writ  of  error  vras  prosecuted  on  this  decision  to  this  (  t 
that  the  question  decided  by  the  Constitutional  Court,  was  the  ver^ 
which  the  revising  power  of  this  Court  is  to  be  exercised.    Ibid.  464. 

13.  A  writ  of  error  to  this  Court  may  be  prosecuted,  where,  by  the  judgment  <  I 
Court  of  the  state  of  South  Carolina,  a  prohibition  issued  in  a  stete  (  i 
vent  the  levying  of  a  tax  which  was  imposed  by  a  law  repugnant  to  I 
tion  of  the  United  States,  was  refused  by  the  state  Courts  on  the  grc : 
law  was  not  so  repugnant  to  the  Constitution.    Ibid.  464. 

19,  The  term  suit  is  certainly  a  very  comprehensive  one,  and  is  understooi 
any  proceeding  in  a  Court  of  justice,  in  which  an  individual  pursues  th  i 
a  Court  of  justice  which  the  law  affords  him.    Ibid,  464. 

14^  The  words  **  final  judgment,"  in  the  twenty-fifth  section  of  the  judiciary 
understood  in  the  section  under  consideration  as  applying  to  all  judgra 
crees  which  determine  the  particular  cause ;  and  it  is  not  required  thai 
ments  shall  finally  decide  upon  the  righto  which  are  litigated,  that  the  i 
within  purview  of  the  section.    Ibid,  464. 

15.  A  motion  to  dismiss  a  suit  for  want  of  jurisdiction,  applies  solely  to  case 

Court  has  no  jurisdiction  of  the  cause;  and  not  where  the  Circuit  C 
oeeded  its  proper  jurisdiction  in  the  particular  case.  Canter  vs.  The  A\ 
Ocean  Insurance  Company,  654. 

16.  By  the  law  of  Minissippi,  the  assignee  of  a  chose  in  action  may  insUt 

his  own  name.  When  therefore  an  executor,  having  proved  the  wi] 
totor,  in  Kentucky,  had  awigned  a  promissory  note  due  to  the  estate  b} 
Misaissippi ;  the  suit  was  well  brought  by  the  assignee,  without  any  pi 
will  in  that  stete.     Harper  vs.  Butler,  239. 

17.  When  there  is  no  chanf^e  of  the  parties  to  a  suit  during  ite  progress,  a 

depending  on  the  condition  of  the  parties  is  governed  by  that  condition 
the  commencement  of  the  suit     ConoUy  ei  at,  vs.  Taylor,  566. 

18.  If  an  alien  should  sue  a  citizen,  and  should  omit  to  stete  the  character  c 

in  the  bill,  though  the  Court  could  not  exercise  jurisdiction  while  the 
bill  remained,  yet  it  might,  as  is  every  day's  practice,  be  corrected 
before  the  hearing,  and  the  Court  would  not  hesitete  to  decree  in  the  c 
565.  .      ^    m 

19.  The  suit  was  originally  instituted  by  aliens  ana  a  dtben  of  the  Unit 
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oomplainiinti,  agaiiiBt  the  defenduiU,  dtaxena  of  the  United  Statei^  In  the  pnv 
grais  of  the  cause,  and  fjefore  the  final  hearing,  the  name  of  the  dtizei^  of  the  United 
States,  who  was  one  of  the  plainti£b,  was  struck  out,  and  he  was  made  a  delendant 
by  the  Court  It  was  held:  The  anbstantial  parties,  plaintiffi,  those  for  whose 
benefit  the  decree  is  sought,  are  atiens,  and  the  Court  has  original  jurisdictioii  be- 
tween them  and  all  the  defendants.  But  they  prevented  the  exercise  of  this  joi»> 
diction  by  uniting  yfiih  themselyes  a  person  between  whom  and  one  of  the  defeut 
ants  the  Court  could  not  take  jurisdiction :  strike  out  his  name  as  a  complainaiitv 
and  the  impediment  is  removed  to  the  exercise  of  that  original  jurisdiction  whidi 
the  Court  possessed  between  the  alien  parties,  and  all  the  citizen  defendants*  Then 
is  no  objection,  founded  on  convenience  or  law,  to  this  course.    JlwL  666. 

KENTUCKY. 
Tbs  law  of  Kentucky  relative  to  the  liabilities  of  endorsers  on  promissoiy  notes,  and  tfie 
mode  of  enforcing  the  same.     7%e  Bank  of  the  United  States  vs.  Weuigetf  331. 

LANDLORD  AND  TENANT. 
Every  demise  between  landlord  and  tenant  in  respect  to  matters  in  which  the  parties  are 
silent,  may  be  fairly  open  to  explanation  by  the  general  usage  and  custom  of  the 
country,  or  of  the  district  where  the  land  lies.  Every  person,  under  such  cimim- 
stances,  is  suppfMed  to  be  conusant  of  this  custom,  and  to  contract  with  a  tadt  r^ 
ference  to  it.     Van  Neea  ys.  Paeardy  148. 

LOUISIANA. 

1.  By  the  treaty  of  St  Ildefonso»  made  on  the  1st  of  October,  1800,  Spain  ceded  Loizi»- 
ana  to  France';  and  France,  by  the  treaty  of  Paris,  signed  the  SOth  of  April,  1803, 
ceded  it  to  the  United  States.  Under  this  treaty  the  United  States  dainied  the 
countries  between  the  Iberville  abd  the  Peidido.  Spain  contended  that  her  oessioo 
to  France  comprehended  only  that  territory  which  at  the  time  of  the  oessioa  vras 
denominated  Louisiana,  oonnsting  of  the  island  of  New  Orleans,  and  the  ooontiy 
which  had  been  originally  ceded  to  her  by  France,  west  of  the  MisstasippL  The 
land  claimed  by  the  plainti£b  in  error»  under  a  grant  from  the  crown  of  Spain, 
made  after  the  treaty  of  Ildefonso,  lies  within  the  disputed  territory ;  and  thb  case 
presents  the  question,  to  whom  did  the  country  between  Uie  Iberville  and  Perdido 
belong  after  the  treaty  of  St  Ildefimso  1  Had  France  and  Spain  agreed  upon  the 
boundaries  of  the  retrooeded  territory,  before  Louisiana  was  acquired  by  the  United 
States;  that  agreement  would  undoubtedly  have  ascertained  its  limits.  Bat  the 
declarations  of  France,  made  after  parting  with  the  province,  caimot  be  admitted 
as  conclusive.  In  questions  of  this  character,  political  conaideratians  have  too  modh 
influence  over  the  conduct  of  nations,  to  permit  their  declarations  to  decide  the 
course  of  an  independent  government,  in  a  matter  vitally  interesting  to  itselC  Fe^ 
teretaLys.  Ndlim,  306. 

S.  If  a  Spanish  grantee  had  obtained  possession  of  the  land  in  dispute  so  as  to  be  die 
defendant,  would  a  Court  of  the  United  States  maintain  his  title  nnder  a  Spanish 
isrant,  made  subsequent  to  the  acquisition  of  Louisiana,  ungly  on  the  principle  that 
the  Spanish  construction  of  the  treaty  of  St  Ildefonso  was  right,  and  the  American 
construction  wrong?  Such  a  decision  would  subvert  those  principles  which 
govern  the  relations  between  the  legislative  and  judicial  departments^  and  mark  the 
limits  of  each.    Ibid,  309. 

8.  The  sound  construction  of  the  eighth  article  of  the  treaty  between  the  United  States 
and  Spain,  of  the  22d  of  February,  1829,  will  not  enable  the  Court  to  apply  its 
provisions  to  the  case  of  the  plaintiff.    Ibid.  314. 

4.  The  article  does  not  declare  that  all  the  grants  made  by  his  Catholic  majesty  before 
the  23th  of.  January,  1818,  shall  be  valid  to  the  same  extent  as  if  the  ceded  terri- 
tories had  remained  under  his  dominion.  It  does  not  say  that  those  grants  are  hereby 
confirmed.  Had  such  been  its  language,  it  would  have  acted  directly  on  the  subject, 
and  it  would  have  repealed  those  acts  of  Congress  which  were  repugnant  to  it ;  bat 
its  language  is  that  those  grants  shall  be  ratified  and  confirmed  to  the  persons  in 
possession,  &c  By  whom  shall  they  be  ratified  and  confirmed  1  This  seems  to 
be  the  language  of  contract ;  and  if  it  is,  the  ratification  and  confirmation  whicJi  are 
promised  must  be  the  act  of  the  legislature.  Until  such  act  shall  be  passed,  the 
Court  is  not  at  liberty  to  disregard  the  existing  laws  on  the  subject  JRnd,  314« 
LANDS  AND  LAND  TITLES. 

1.  The  act  of  the  legislature  oOfolf^land,  reladve  to  a  devise  of  the  real  estate  of  in 
testates  in  certain  cases,  in  Onecting  the  oommissioners  when  to  give  deeds  to  par- 
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chaaen,  htu^  tlut  general  proriaioii :  that  the  oommiauon  andpooeei 
*  ahaU  be  recited  in  the  preamble  of  the  deed.    It  certainly  could  nof 

'  tended  Aat  Uie  commlnion,  and  all  the  proceedinga,  ahooJd  be  aet  out 

If  the  subatance  of  the  proeeedinga  ia  recited,  it  ia  anffieient    Tfum 
i  mi>,167.  , 

>  S.  The  law  appeara  to  be  aettled  in  the  atatea,  that  Coorta  will  go  fitf  to  anal 
■  titlea  acqaired  onder  aalea  made  by  atatatea  regulating  aaka  made  by  oidi 

>  Courta.  Where  there  haa  been  a  fiupaale,  ^  pnrchaaer  will  not  be  1 
r  beyond  the  decree,  if  the  facta  neceaaaiy  to  give  the  Court  joriadictic 
I                                the  &oe  of  the  proeeedinga.    RUL  167. 

3.  An  entry  waa  made  in  the  land  office  of  Kentucky,  of  one  tfaonaand 

name  of  **  John  Floyd's  heira,**  without  naming  the  peraona  who  w( 

(  Upon  an  objection  to  the"validity  of  the  entry,  the  Court  aaid :  that  i 

I  legal  deacitption,  which  cannot  be  miaunderatood,  for  the  mere  definii 

by  the  proper  namea  of  the  persona  who  are  the  heiia,  waa  not  of  auc 
importance  aa  to  vitiate  the  transaction.    Hunt  va.  WtekUffe,  308. 
'  4k  An  entry  waa  made  <<  ao  aa  to  join  the  aettlements  on  the  ^orUi-east  an 

'  thereof  ao  aa  to  run  into  the  old  militaiy  aurveys  which  are  legal''    ' 

taiy  aurveya  formed  together  a  paralleldgram,  and  adjoined  the  landa  ii 
^  deacribed  by  the  entry.    It  was  objected  that  the  limitation  on  the  entr 

to  run  into  the  old  aurveys  which  are  legal,"  rendered  (he  whole  entry 
aa  to  make  it  void.    Una,  308. 
I  5.  The  rules,  which  are  aettled  in  Kentucky,  would  require  diat  thia  entry 

atiiction  reapecting  the  military  aurveya  been  omitted,  ahould  be  aurv 
on  the  north-eaat  and  aouth  aidea  of  the  aettlement,  the  whole  land  to  be 
rectangular  linea.  The  old  military  survey  muat,  therefore,  be  ao  oonti 
aettlement,  aa  to  atop  one  or  two  of  those  tinea.  A  aubaequent  locator  ] 
to  look  for  them,  aii|d  the  teatimony  in  the  cauae  informa  ua  that  he  wou 
no  difficulty  in  finding  theoL  **We  conaider  the  last  words  *wluc 
jnerely  as  an  affirmance  that  (hey  are  ao,  not  as  leaving  it  doubtful; 
quently  that  they  make  no  change  in  the  entry."    Ibid.  309. 

6.  It  ia  well  aettled,  both  in  the  Court  of  Kentucky  and  in  this  Court,  that 
which  will  bar  an  ejectment,  ia  also  a  bar  in  equity;    StitL  213. 

7.  Each  of  the  partiea  held  in  poasession,  distinct  parts  of  the  land  in  oont 
thia  atate  of  things  it  ia  wdl  aettled,  that4he  party  having  the  bettor  vigl 
structive  poaaeasion  of  all  the  land  not  occupied,  in  fii^  by  hia  adver 
313. 

8  Undoubtedly,  die  pnaomptiivi  la  in  fiivour  of  the  validity  of  every  grant  i 
forma  preaoribed  by  law ;  and  it  is  incumbent  on  him  who  controverts  i 
his  objections.  Tht  whole  burden  of  proof  liea  on  him.  But  if  thesi 
depend  on  &cta,  thoae  facts  must  be  submitted  to  a  jury.  If  oppoaing  t 
prodttcedt  that  teatimony,  alao,  must  be  laid  before  the  jury ;  and  the 
declare  the  law  upon  the  iSict,  but  cannot  declare  it  on  the  teatimony. . 
leuee  va.  Jenk$,  227. 

0.  Xa  th9  nature  of  thinga,  we  perceive  no  reason  whv  the  grant  of  the  lam 
veijsy  should  be  good  for  land  which  it  might  lawnilly  paaa;  and  void  aa 
of  the  tract  for  the  granting  of  which  the.  office  had  not  been  open, 
day's  practice  to  makiB  grants  for  landa  which  have  in  part  been  granta 
It  haa  never  been  auggested,  that  the  whole  grant  ia  void,  because  a  part 
was  not  grantable.    Rid.  335. 

10.  The  principle,  that  a  patent  conveying  lands  \jiag  partly  within;  and  pai 
the  territory  retained  by  the  Imtiana,  waa  void  aa  to  ao  much  as  lay  wi 
valid  for  the  reaidue,  was  settled  by  this  Court  in  Uie  caae  of  Daniortl 
9  Wbeaton,  673.  This  decision  waa  made  on  a  patent  depending  on  f 
of  North  Carolina,  which  contain  prohibitions  at  least  aa  atrong  aa  thoae 
Ibid.  236. 

11.  Urtder  the  atatnte  of  limhationa  of  Tenneaaee,  of  1797,  a  poaaeasion  of  i 
is  a  protection  only  when  held  under  a  grant,  or  under  valid  mesne  coir 
a  paper  title,  whidi  are  legally  or  equitably  connected  with  a  giant ;  and 
ia  not  such  a  conveyance  aa  that  a  possession  under  it  will  be  protoded 
tuto  of  limitationa.    Lesaet  of  Powell  va.  Harmon. 

13.  Louisiana. 

18.  The  landa  north^weat  of  the  river  Ohio,  between  the  riven  Scioto  and  K 
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lying  WMt  of  Ludlow's  line,  ea«t  of  Robeiti*  line,  and  eouth  of  the  Indian  boondarf . 
raaenred  bj  Virginia,  in  her  deed  of  oenaon  to  the  United  States  of  March,  178'!. 
fi>r  the  aatu&ctioa  of  the  militaiy  boiintiea  Virginia  had  promiaed,  were  not,  prior  to 
1810,  by  any  legiabdTe  acta  of  the  goremment  of  the  United  States,  withdrnrn 
from  appropoation  under  and  by  virtue  of  Virginia  mililaiy  land  warrants.  A  pa- 
tent iasoed  on  the  18th  of  October,  1813,  founded  upon  a  military  land  warrant,  for 
land  within  the  reaerred  lands,  is  valid  against  a  claimant  of  the  same  knd,  holding 
under  a  sale  made  by  the  United  States.  Beytiolds  vs.  M* Arthur,  417. 
14.  Proceedings  for  the  sale  of  the  real  estate  of  an  intestate,  for  the  payment  of  debts, 
were  commenced  before  the  repeal  of  the  act  of  the  legislature  of  Ohio,  entitled  "  A 
law  for  the  settlement  of  inteMes*  estates."  The  administrators,  notwithstanding 
the  repeal,  went  on  to  sell  the  land,  and  appropriate  the  proceeds  to  the  discfaaige 
ofthedebUofthebtestate.  Held,  that  the  sale  was  void.  The  Bank  of  HamUtmi 
va.  Dudles/'i  han,  493. 

MARRIAGE  SEITLGMENT. 

1.  Ainarriageseftlement  provided  that  thf  trustees,  after  the  death  of  the  husband,  should 
stand  poaseaaed  of  a  bond  executed  to  them  by  the  husband,  and  of  the  sum  of  thirty- 
seven  thousand  and  thirty-eight  dollars  to  be  received  by  them ;  upon  trust  to  place 
out  the  same  when  it  shall  oome  into  their  hands,  at  interest,  on  freehold  secnntiea^ 
or  invest  it,  or  any  part  of  it,  in  the  purchase  of  stock  of  the  United  States  of  North 
America,  or  bank  stock  there,  with  the  approbation  of  the  wife ;  and  to  call  in  and 
replace  the  aame,  and  reinvest  the  same  and  the  produce  thereof  from  time  to  time, 
upon  or  in  such  securities,  or  stock,  with  the  approbation  of  the  wife.  Engliak  ei 
aL  vs.  Foxailj  595. 

3.  It  is  not  an  unreasonable  interpretation  to  say,  that  the  wife,  who  survived  the  hus- 

band, was  to  have  a  controlling  agency,  within  the  limitation  prescribed  by  the  eoD- 
tracL  She  has  not  an '  arbitrary  and  unlimited  discretion.  The  investment  ii  le- 
stricted  to  three  objecii :  freehold  securities,  United  States  stock,  or  bank  stock ;  and 
the  trustees  are  not  authorized  to  make  any  other  investment  The  trustees  are 
bound  to  make  the  investment  in  any  one  of  the  fiinds  mentioned,  which  the  wife 
might  request  or  direct  Snd,  609. 
8.  The  husband  by  his  Will  confirmed  the  marriage  settlement,  and  he  fuither  declared, 
"  that  if  the  sum  of  thixty-seven  thousand  and  thirty-eig^  dollars  secured  to  be  paad 
to  the'  trustees  should  at  any  time  be  found  insufficient  to  raise  and  bring  into  the 
hands  of  the  trustees  the  clear  annual  vum  of  two  thousand  two  hundred  and  twenty- 
two  dollars  and  twenty-two  cents,  the  snnuity  secured  to  be  paid  to  his  wife  by  tie 
settlement,  then  the  trustees  of  his  will  shall,  frpm  time  to  time,  tnnsfer  to  them- 
selves, as  trustees  of  the  settlement,  out  of  the  residuum  of  his  estate^  such  sum  or 
sums  of  money  as  may,  from  time  to  time,  be  found  necessmy  to  make  up  any  defi- 
ciency there  may  happen  to  be  between  the  current  amount  of  the  interest  and  pro- 
duce of  the  principal  sum,  and  the  amount  of  the  annuity:  so  that,  in  no  event,  less 
than  two  thousand  two  hundred  and  twenty-two  dollars  and  twen^r-two  cents  shall 
be  raised  annually  for  his  wife,  or  for  her  benefit  in  th9  United  States.    JbitL  610. 

4.  The  personal  estate  of  the  husband,  exclusive  of  the  sum  pboed  in  the  hands  of  die 

trustees  of  the  annuity,  was  so  invested  as  to  produce  six  per  centum  per  annum ; 
and  the  direction  of  the  wife  to  keep  invested  in  six  per  cent  stock  of  the  United 
States  the  thirty-seven  thousand  and  thirty-ei|^t  ddlars,  produced  a  deficiency  in  the 
annuity,  which  she  claimed  to  have  made  up  from  the  residuary  estate.  The  wife 
has  a  right  to  claim  thb  deficiency  to  be  so  made  up.    Ibid,  510. 

PARTIES. 
When  there  is  no  change  of  the  parties  to  a  suit,  during  its  progress,  a  juiisdictioa  de- 
pending on  the  condition  of  the  parties  is  governed  by  that  coodition  as  it  was  at  dfts 
commencement  of  the  suit     ComoUy  vs.  Taylor,  665. 

PARTNER  AND  PARTNERSHIP. 

1.  Third  persons  are  not  bound  to  inquire  whether  the  partner  widi  whom  they  are  con- 
tracting is  acting  on  the  partnendiip  account,  or  for  his  individual  advantage.  The 
interest  of  the  partner  in  the  joint  stock  of  the  concern,  and  his  consequent-authority 
to  use  the  partnership  name,  raises  a  presumption  that  the  contract  was  made  for 
joint  account ;  whidi  is sufildent  to  bind  the  firm,  unless  to  the  contrary  be  shown; 
and  that  the  person  with  whom  the  partner  deals  haii  notice,  or  reason  to  believe 
that  the  former  was  acting  on  his  separate  account    Lt  Roy  vs.  Jb&iuon,  198. 

3.  When  in  the  articles  of  partnership  no  name  of  the  film  was  mentioned  as  agreed 
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upon,  and  the  concern  went  into  operation  under  the  article8,'the  b»    \ 

tnd  the  bilb  tnd  accounts  relating  to  their  transactions  being  made  01    1 

*^  house,  m  the  name  of  **  Hoffman  ife  Johnson  ;**  it  cannot  be  questk    i 

name  thus  assumed,  recognised,  and  publicly  used,  became  the  legitii  1 
stTle  of  the  firm ;  net  less  so,  than  if  it  had  been  adopted  by  the  art)  i 
slup.    JbULl99. 

8.  Where  a  bill  of  exchange  was  drawn  by  A,  after  the  dissolution  of  1 
with  B,  and  the  proceeds  of  the  bill  went  to  pay,  and  did  pay,  the  pa 
of  A  db  B,  which  A  on  the  dissolution  of  the  firm  had  assumed  to  p 
of  the  bin  after  its  dishonour  can  have  no  claim  on  B,  in  consequence    I 
hr  ftppropriation  of  the  proceeds  of  the  bill.    Ibid,  199. 

4.  It  is  admitted,  that  if  one  of  parthera  contracted  with  a  third  person,  in  t    1 
firm  after  the  dissolution,  but  that  fact  not  made  public,  or  known  by  1 
son,  the  law  oonsidera  the  contract  as  being  made  with  the  firm,  and 
But  if  ihe  partner  deal  with  another  in  his  individual  name,  and  uf   1 
%.  sponsifaility,  without  even  an  allu^on  to  t|ie  partnenhip,  it  was  nnim   : 

i  other  to  know  that  Uie  partnenhip  was  diMolved,  since  he  was  dealini 

firm,  and  upon  their  credit,  but  with  the  individual  with  whom  he  wi 
his  own  credits    Ibid,  !^. 
PATENTS  AND  PATENT  RIGHTS. 

I.  It  has  not,  and  indeed  it  cannot  be  denied,  that  an  inventor  may  aban<  1 
tion,  and  surrender  or  dedicate  it  to  the  public  This  inchoate  rif 
cannot  afterwards  be  rssumed  at  his  pleasure ;  for  when  gifts  are  on< 
public  in  this  way,  they  become  absolute.  The  question^  which  gene  1 
trials  is  a  question  of  (act,  rather  than  of  law ;  whether  the  acta  or  ac 
the  party  furnish,  in  the  given  ease,  satisfactory  proof  of  an 'abandon 
cation  of  the  invention  to  the  public    Pennoek  UaLys,  Dialogue,  U 

X  It  is  obvious,  that  many  of  the  provisions  of  our  patent  act  are  derived  i  1 
dples  and  practice  which  have  prevailed  in  the  construction  of  the  la* 
in  relation  to  patents.    IbkL  18. 

8.  Where  English  statutes,  such  for  instance  as  the  statute  of  frauds,  and    I 
fimitations,  have  been  adopted  into  our  own  legislation ;  the  known  ar  I 
stnictionoif  thoee  statutes  by  Courts  of  law,  h»  been  considered  as  sil  1 
rated  into  the  acts ;  or  has  been  receivdd  with  all  the  weight  of  aotho  i 
not  the  case  with  the  English  statute  of  monopolies,  which,  contains  1 
on  which  the  grants  of  patents  for  inventions  have  issued  in  that  6  ' 
language  of  thi^  clause  in  the  statute  is  not  identical  with  the  patei 
United  States;  but  the  construction  of  it  adopted  by  the  EngtishCc 
principles  and  practice  which  have  long  regulated  the  grants  of  their  pa 
must  have  been  known,  and  are  tacitly  referred  to  in  some  of  the  pnr 
own  statute,  afford  materials  to  illustrate  it    Ibid,  18. 

4.  The  true  meaning  jof  the  words  of  the  patent  law,.  **  not  known  or  used  1 
plication ;"  is,  not  known  or  used  by  the  public,  before  the  application. 

6.  If  an  inventor  should  be  permitted  to  hold  back  from  the  knowledge  of  t 
secrets  of  his  invention ;  if  he  should,  for  a  long  period  of  years,  retain  t) 
and  make  and  sell  his  invention  publicly ;  and  thus  gather  the  whol 
**  relying  upon  his  superior  skill  and  knowledge  of  the  structure ;  and  th 
only,  when  the  danger  of  competition  should  force  him  to  procure  I 
right,  he  should  be  aUowed  to  tike  out  a  patent,  and  thus  exdnde  On 
any  further  use  than  what  should  be  derived  under  it,  during  hil  fonrt 
would  materially  retard  the  progress  of  science  and  the  useful  arts ;  ai 
mium  to  thoee  who  should  be  least  prompt  to  communicate  theii 
Ibid,  19. 

6.  If  an  invention  is  used  by  the  public,  with  the  consent  of  the  inventor,  1 
his  application  for  a  patent ;  how  can  the  Court  say  that  his  case  it 
such  as  the  act  was  intended  to  protecti  If  such  a  public  use  is  not 
the  meaning  of  the  statute ;  how  can  the  Court  extract  the  case  iron 
and  supports  patent,  when  the  suggestions  of  the  patentee  were  not  f 
conditions,  on  which  alone  the  grant  was  authorized,  do  not  exist!    I 

".  The  true  construction  of  the  patent  law  is,  that  the  first  inventor  cannot  1 
title  to  a  patent,  if  he  suflera  the  thing  invented  to  go  into  public  use, 
lidy  sold  for  use,  before  he  makes  application  for  a  patent  This  vol 
aequiesoence  in  the  public  sale  or  use,  is  an  abandonment  of  his  rig 
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craatM  a  dinbilitjr  to  comply  with  the  tenns  uid  oondilioiis  of  die  kw  ;  oo  iMtk 
idone  the  Secretary  of  State  is  auth<»iied  to  giant  him  a  patent.    Ibid,  23. 

P0S8KSSI0N  OF  LANDa 
Each  of  the  partiee  held  in  poeMenon  distinct  parte  of  the  hmd  in  controvenj.    la  iUb 
sttte  of  things  it  is  well  settled,  that  the  pe^  having  the  better  rij^  is  in  lonsliml 
ive  poflseadon  of  ail  the  land  not  oocnped,  in  fa^  by  hu  advenaiy.    &mU  m. 
Widd^e,  212. 

PRACTICE. 

1.  Bills  of  exceptions. 

2.  Reargument. 

8.  Where  the  ai^Uee  had  died  after  the  commencement  of  the  tenn,  and  the  Court,  not 
knowing  his  decease,  had  decided  upon  the  case,  after  argument,  the  Cooit  oidend 
the  decree  to  be  entered  as  of  the  first  day  of  the  tenn.    Jfu  Bank  of  the  Vmted 

4.  Where  an  appeal  from  the  Circuit  Court  to  this  Court  was  prayed.by  a  number  of  the 
defendant^  and  one  only  executed  the  proper  appeal  bond,  die  objection  to  the  pn>- 
ceeding  ought  to  have  been  taken  by  way  of  preliminary  motion  to  dismiaa  die  ap- 
peal for  irregularity,  on  account  of  the  failure  to  give  the  proper  appeal  boBiL 
Mdntknlle  vs.  Riggs,  490. 

6.  The  declaration  purported  to  count  upon  sixty-eight  billa  of  the  bank  of  the  Commm- 
wealth  of  Kentucky,  and  it  ippeared  that  one  of  the  Inlla  had  been  omitted  to  be 
described,  so  that  die  declaration  made  6ut  a  leas  sum  than  the  writ  claimed  or  the 
judgment  gave.  The  defendant!  in  error,  plaintiffs  bdow,  moved  for  leave  to  core 
the  defect  by  entering  a  remittitur  of  the  amount  qf  the  bill  so  omitted,  and  damagm 
pro  tanto.  This  Court  thinks  itself  authorized  to  make  a  precedent  in  furtbemnoe 
of  justice,  whereby  a  more  convenient  practice  may  be  introduced,  and  to  allow  the 
party  to' enter  his  remittitur ;  ,but  on  payment  of  the  costs  of  the  writ,  if  error  is  jpro- 
secuted  no  furdier  after  such  amendment  made.  Bank  of  the  CommanwealUi  of 
Kentucky  y^WOor  it  oLZ'Xd. 

PROMISSORY  NOTE. 

1.  Tlie  notary  public,  after  the  note  became  due,  called  at  die  house  of  the  endoner,  wlio 
resided  in  die  dty  of  Cincinnati,  which  he  found  shut  iqi,  and  the  door  locked;  and 
on  inquiry  of  the  nearest  resident,  he  was  informed  that  the  endorser  and  frmily  bad 
left  town  on  a  visit;  whether  for  aday,  week«  or  month,  he  did  not  know  nor  ^  he 
inqnire.  He  made  use  of  no  fiirther  diligence  to  ascertain  where  the  endorser  had 
gone,  or  whether  he  had  left  any  person  in  town  to  attend  to  his  business.  He  left 
a  notice  at  the  house  of  a  perK>n  adjoining,  widi  a  request  to  hand  it  to  the  endonssr 
when  heshould  return.  Held,  that  this  was  sufficient  diligence  on  the  part  of  the 
holders  of  the  note,  to  chaige  the  endorser.  WU&asm  yu.  The  Bank  of  ikt  Vmted 
States,  100. 
,  2.  The  general-  rule  of  law  applicable  to  this  subject,  has  long  been  settled ;  thai  to  en- 
able the  holder  of  abtll  of  exchange  or  promiwoiy  note,  to  charge  the  endorMr,  it  is 
incumbent  on  him  to  prove  that  timely  notice  of  the  dishonour  of  the  bill,  or  of  tha 
non-payment  of  the  note,  was  given  to  the  endorser;  or  if  this  could  not  be  done^  he 
must  excuse  the  omission  by  dbowing  that  due  diligence  had  been  used  to  give  sodi 
notice.    End.  101. 

3w  If  the  parties  reside  in  the  same  dty  or  towi^  the 'endorser  must  be  penonslly  notified 
of  the  dishonour  of  the  biU  or  note ;  either  verbally,  or  in  writing ;  or  a  written  no- 
tice must  be  left  at  lus  dwelling-house  or  place  of  busineiB.  Either  mode  is  enfli- 
dent,  but  one  or  other  must  be  observed,  unless  it  is  jnevented  by  dM  act  of  the 
party  entitled  to  the  notice.    Bfid,  101. 

4.  The  holder  of  a  bill  or  promissory  note,  in  order  to  entide  himself  to  call  upon  the 

drawer  or  endorser,  must  give  notioe  of  its  dishonour  to  the  party  whom  hemeans 
to  charge.  But  if^  when  the  notice  should  be  given,  the  party  entitled  to  it  diould  be 
absent  from  the  state,  and  has  left  no  known  agent  to  receive  it;  if  he  abscond,  or 
has  no  plaoe  of  residence  which  reasonable  diligence' used  by  the  holder  can  enable 
him  to  discover,  the  law  dupenaes  with  the  necessity  of  giving  regular  notice. 
i&tUl02. 

5.  Where  the  parties  reside  in  the  same  dty  or  town,  the  notice  should  be  given  at  the 

dwelling-house,  or  place  of  business,  and  the  duty  of  the  holder  does  not  require  him 
to  give  the  notice  at  any  odier  place.    Jhid,  102. 

6.  C.,,the  endorser  of  the  note,  at  the  time  it  fell  due,  lived  in  a  house  in  Georgetown 
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except  the  lower  front  room,  which  was  ooeapied  sepaiately,  as  a  st    ! 
his  aons.    There  was  a  separate  entrance  to  the  dwelling  part  of  the  I    i 
an  alley  or  panage,  apart  from  the  storey  which  led  to  the  upper  root    , 
boildinga,  and  yard  of  the  house.    The  son.  of  C,  who  occupied  the    I 
dwelling-house  separate  from  the  store.    C.  was  at  that  time  poetmasti 
town,  and  kept  the  postoffice  in  anotfier  part  of  the  town ;  where  he  i    . 
acted  his  private  bnsmess  as  well  as  that  of  his  office.    C.  had  no  c 
son's  store,  hut  he  was  frequently  about  the  door.    Until  he  took  eharg    i 
office,  which  was  a  year  before  the  note  fell  due,'  written  commiinicatioii    i 
for  him  were  sometimes  left  at  the  store,  and  were  carried  by  anothei    i 
unless  when  he  forgot  it,  to  hiuL  After  G.  took  possessbnof  the  postoff    ! 
had  been  left  at  the  store  for  C,  the  bearer  of  them  would  have  been  dii    : 
them  to  the  postoffice;  or  they  would  hate  been  delivered  to  him  by  I 
postoffice^  if  recollected,  or  if  they  had  been  seen  when  left  at  the  store, 
stated  that  he  believed  the  notice  of  non-payment  of  the  note  was  lefl 
because  he  thought  that  he  had  frequently  notices  to  give  to  the  defend   : 
in  the  haUtof  leavingthem  at  the  store,  and  he  never  had  been  in  the  dw  I 
or  in  the  passage  or  alley.    Held,  that  this  notice  was  not  sufficient  of  i 
of  the  note,  to  charge  G.  with  a  liability  to  pay  the  note.    J^  Bank  oj  i 
SiaUa  vs.  Corcoran^  121. 

7.  If  notice  of  the  non-paymoit  of  a  note,  although  left  at  an  impropei  plaoe  * 

theless,  in  point  of  ftict,  received  in  due  time  by  the  endorser,  andso  pro*  i 
from  the  evidence  in  the  cause  be  properly  presumed  by  the  jury ;  it  is  i 
point  of  law  to  charge  the  endpraer.    Una,  182. 

8.  The  law  in  Kentucky  is  settled,  as  it  is  in  Virginia  and  in  this  Court;  thi 

ginia  contracts  by  endorsement  of  promissory  notes,  eveiy  reasonable  ef  i 
made  to  recover  of  the  drawer  bj  suit,  before  the  sssignee  can  have  reco 
the  assignor  or  endorser.    T%e  Bank  of  the  United  States  vs.  WeUi^ert 

9.  It  is  upon  the  question,  what  constitutes  such  diligence,  that  all  the  difficu 

suits  upon  these  contracts.  And  certainly  this  Court  cannot  be  called  u;  i 
the  obligations  imposed  upon  assignees  on  this  point,  fiuther  than  the  i  . 
have  alrei^y  extended  them.    Ibid.  348. 

10.  What  win  be  considered  a  sufficient  compliance  with  the  requiritions  of   I 

Kentucky,  imposing  diligence  in  the  prosecution  of  a  suit  against  the  i  i 
note,  by  the  endorMO,  in  order  \a  charge  a  prior  endorser.    Rid,  348. 

1 1.  The  disdiarge  of  an  insolvent  under  the  statutes,  is  the  most  satisfectory  <  i 

insolvency.    After  such  discharge,  it  i»  not  required  that  process  of  exe*  i 
be  issued  against  the  party,  in  order  to  conform  to  the  injunction  oJ 
Ibid.  349. 

12.  The  evidence  in  thecase  was,  that  the  day  when  the  note  became  due,  the 

the  holder  thereof,  and  it  being  payable  there,  after  the  usual  banking 
over  it  was  delivered  to  a  notaiy  by  the  officers  of  the  bank,  they  infom 
the  time  that  there  were  no  funds  there  for  the  payment  of  the  note.    ' 
sufficient  proof  of  due  demand  of  payment    The  Bank  of  the  United 
Corneal,  649. 

18.  When  a  note  is  payabib  at  a  bank,  it  is  not  neceasary  to  make  any  persoi 
imon  the  maker  elsewhere.  It  is  his  duty  to  be  at  the  bank  within  the  i 
or  business  to  pay  the  same,  and  if  he  omits  so  to  do,  and  a  demand  is  t 
of  payment  by  the  holder  within  those  houn,  and  it  is  refused  or'negl 
made,  the  holder  is  entitled  to  maintain  his  action  for  such  dtshonouz.    i 

H.  It  is  difficult  to  lay  down  any  univenal  rule  as  to  what  is  due  diligence  u 
nodoe  to  endorBors.  Many  cases  must  be  decided  upoll  their  own  par 
cumstances,  however  desirable  it  may  be,  when  practicable,  to  lay  dowi 
rule.    Ibid,  551. 

16.  When  notice  is  sent  by  the  mail,  it  is  sufiident  lo  direct  it  to  the  town  whM 
resides,  if  it  is  a  post  town;  if  it  is  not,  then  to  the  postoffice  or  poat  t9 
to  his  residence,  if  known.  But  the  rule,  as  to  the  nearest  pMloffioe,  is  i 
versal  application;  for  if  the  party  is  in  Uie  habit  of  receiving  his  lettera 
distant  postoffice,  or  through  a  more  circuitous  route,  and  the  feet  is  kiK 
perwn  sending  notice,  notice  sent  by  the  latter  mode  will  be  good.  And 
party  is  in  the  habit  of  receiving  his  letters  at  various  postoffioes,  to  si 
convenience  or  business,  it  may  be  sufficient  to  send  it  to  either.    Ibid,  fl 

16b  A  suggestion  was  made  at  the  bar,  that  the  letter  to  the  endoraer,  stating  ti 
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and  diihaiioar  of  the  nole,  ia  not  rafficient,  ubIom  the  pvtjr  aencling  it  abo  inConiM 
th«  endorser  that  be  is  looked  to  §ot  peymenL  But  where  such  notice  is  sent  \fjthe 
holder,  or  by  his  oider,  it  neoesserily  implies  sooh  a  lespoosibility  over.  Jbid,  Jt52. 
17.  Bilb  of  exehanfs  drawn  in  one  state  of  the  Union,  on  persons  living  in  another  stafe^ 
partake  of  the  character  of  foreign  biHs,  and  ought  to  be  so  treated  in  the  Coaits  of 
the  United  States.    Hucftner  vs.  Fmi(ey,  636. 

REARGUMENT. 

The  Court  raAised  to  hear  a  reargument  upon  ■  point  decided  in  the  case  of  PuUerton 
et  aL  M.  The  Bank  of  the  United  States,  I  Peters,  61S,  that  Ae  actof  the  legislature 
of  Ohio,  relative  to  proceedings  against  parties  to  promissory  notes,  had  been  well 
adopted  as  a  rule  of  practice  in  tbeCouns  of  the  United  States  for  the  slate  of  Ohio. 
WUHanu  vs.  Tke  Bank  of  the  VniUdState»,  106. 

SLAVE. 

1.  Thenctof  thelegiriatmofMaryland>paMedm  1796, ch.  47,  sec.  13,  declares  "that 
ail  psnons  capiiile  in  law  to  make  a  valid  will  and  testament,  may  grant  freedom  to, 
and  flflect  the  manumisMn  of  any  slave  or  slaves  belonging  to  such  penon  or  per- 
apns,  by  hii,  her,  or  thor  last  wiU  and  testament,  and  sudi  manumission  of  any 
sUve  or  sbves  may  be  made  to  take  effect  at  the  death  of  the  testator  or  testatori,  or 
at  such  other  period  as  may  be  limited  in  such  last  vrill  and  teetament*,  provided 
ahrajs,  thai  no  manumiMion  by  last  will  and  testament  shall  be  efiectual  to  give 
freedom  to  any  sbve  or  slaves,  'i  the  same  shall  be  to  the  prejudice  of  creditors,  nor 
unless  the  said  sbve  or  slaves  shall  be  under  the  age  of  for^-five  years,  and  able  to 
work  and  gain  a  sufficient  maintenanoe  and  livelihood  at  the  tioM  the  freedom  given 
dMdl  oomraenoe.'^  The  time  of  freedom  of  the  appellee  in  this  case,  commenced 
when  he  was  about  eleven  yeais  old.  HeU,  that  his  manumission  by  will  was 
valid.    U  Grandyu.  DanuUi,  664. 

5.  The  Court  of  Appeals  of  Maryland,  has  dedded  that  a  devise  of  property  real  or  per- 

sonal bya  master  to  lus  sbve^  entitles  the  slave  to  his  freedom  by  necessary  implica- 
tion.   This  Court  entertains  the  same  opinion.    Ibid,  670. 

SPAIN. 
1.  Louisiana. 

3.  Treaties. 

STATE  LAWa 

1.  Where  the  question  upon  the  constnietion  of  the  statute  of  a  state  relative  to  real  pro- 
per^, has  been  settled  by  any  judicial  decision  in  the  state  where  the  land  lies;  this 
Court,  upon  the  uniform  principles  adopted  by  it,  would  reoogniae  that  decision  as  a 
part  of  the  local  law.    Gardner  vs.  Coilins,  68. 

%.  Construction  af  the  law  of  descents  of  Rhode  Island.    JbUL  68. 

SL  The  act  of  the  legidature  of  Maryland,  relative  to  a  devise  of  the  real  estate  of  intestates 
in  certain  cases,  m  directing  the  commisrionerB  when  to  give  deeds  to  purchanrs, 
has  this  general  provision;  that  the  commission  and  proceedings  thereon  shall  be 
recited  in  the  preamble  of  the  deed.  It  oertaioly  could  not  have  been  intended  that 
the  commission,  and  all  the  proceedings,  should  be  set  out  in  hcc  verba.  If  the 
substenceofthe  proceedings  is  recited,  it  ii  sufficient     T%innp9any8,Tohnie,  167, 

4.  The  law  appears  to  be  settled  in  the  states,  that  Courti  will  go  far  to  sustain  bona 

fide  titles  acquired  under  sales  made  by  statutes  regulating  sales  made  by  order  of 
Oirphflu  Courts.  Where  there  has  been  a  foir  sale,  the  purchaser  will  not  be  bound 
to  look  beyond  the  decree,  if  the  facts  neceamiy  to  give  the  Court  jurudiction  appear 
on  the  face  of  the  proceedings.  Ibid  167. 
6..  The  lav  «f  Kentmt^^uthonxes  their  Courts  of  Cbanceiy  to  make  decrees  againstt 
absent  defendants,  on  the  publication  of  an  order  for  two  months  successively  in  some 
paper  authorized  to  make  the  publication,  and  on  fixing  it  up  at  oertain  public 
places,  prescribed  by  the  act  This  publication  is  considered  as  a  constructive  service 
of  the  process.  The  Supreme  Court  of  Kentucky  has  decided  that  the  publication 
must  be  continued  for  two  calendar  months.    Hunt  vs.  Wiek^ffe,  814. 

6.  Construction  of  the  provisions  of  the  treaties  with  the  Indians,  msde  by  the  state  of 

Georgia,  relative  to  boundaries;  and  of  the  acts  of  the  legislature  of  that  state,  rela- 
tive to  grants  of  land  within  its  territorial  limits,  and  which  were  not  within  the  In- 
dian boundary  line,  as  defined  by  thetreatiea  and  as  recognised  by  those  sets.  Pof- 
termm^M  ktace-^M,  Jenks,  229, 
T  If  the  state  of  Georgia  have  construed  their  treaty  with  the  Cherokee  Indiana,  by  any 
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^  pubwquentaetp  oiuiUiMtin;  in  undentaoding  of  it;  this  Court  won 

(  adopt  that  ooitftructioiL    SfUL  230. 

I  8.  If  the  state  of  Georgia  haa  practically  aetdod  the  limita  of  Franklin 

I  tlement  ought  to  have  been  copcluaiva  on  the  Gircoit  Court    Ibid 

I  9.  Under  the  statute  of  limitationa  of  Tennessee,  of  seventeen  hundred  i 

a  possession  of  seven  yean  is  a  protection  only  when  held  under, 
valid  mesne  <$onv^anees,  or  a  paper  title,  vrhich  are  legally  or  eqi 
with  a  grant;  and  a  void  deed  is  not  such  a  conveyantfe  as  that  a  p( 
will  be  protected  by  the  statute  of  limitations.    LcMte  of  Powell  y\ 

i  10.  This  Court  has  frequently  decided,  that  to  sustain  its  jurisdiction  in  t 

of  endr,  it  is  not  necessary  to  slate,  in  terms,  upon  the  reeovd,  that 

t  or  a  law  of  the  United  States  was  drawn  in  question.    It  is  suffic 

case  vrithin  the  provisions  of  the  twenty-fifth  section  of  the  judicial 

shows  that  the  Constitution  or  a  law  o£  the  United  States  must  hi 

strued,  or  the  decision  could  not  have  been  made;  or  that  the  const 

state  law  was  questioned,  and  thedecision  vras  in  &vour  oTthe  part) 

such  law.     Wtlaon  vs.  T%e  Black  Bird  Creek  Manh  Company ,  25 

11.  The  act  of  the  assembly  of  the  state  of  Delaware,  by  which  tbeoonstrv 
erected  by  theplaintiflB  was  authorized,  shows  plainly  ^t  this  is  on 
creeks  pasuig  through  a  deep  level  nuursh,  adjoining  the  Delaware,  t 

■  flows  ix  some  distance.  The  value  of  the  property  on  its  banks  m 
by  excluding  the  water  fiom  the  marsh,  and  the  health  of  the  inha 
improved.  Measures  calculated  to  produce  these  objects,  provided  tl 
in  eoUision  with  the  powers  of  the  general  government,  are,  und< 
those  which  ara  reserved  to  the  states.  But  the  measure  authorised 
a  navigable  creek,  and  most  be  supposed  to  abridge  the  rights  of  thow 
accustomed  to  use  it  But  this  abridgement,  unless  it  comes  in  c 
Constitiitjon,  or  a  law  of  the  United  States,  is  an  affidr  between  the 
Delaware  and  its  citiiens;  of  which  this  Court  can  take  no  cognisao 

12.  8.  and  M.  held  land  in  Laeme  oonn^,  Pennsylvania,  in  common  undc 
title.    A  division  of  the  land  was  made  between  them,  and  S.  becan 
M.  of  his  part  of  the  land  thas  set  off  in  severalty,  finder  a  lease,  to  b 
a  notice  of  one  year.    8.  aftervrards  obtained  a  Pennsylvania  title  to 
to  him  by  M.,and  on  a  trial  in  an  ejectment  for  the  land,  brou^t  by  M 
Coortof  Common  Pleas  of  Bradford  county,  Ponnsylvania,  heM  that 
the  land  as  tenant  of  M.,  could  not  set  up  a  title  against  his  landlord 
of  error  to  the  Supreoie  Court  of  Pennsylvania,  in  1825,  it  was  held 
^9n  between  landlord  and  tenant  oould  not  exist  between  persons  I 
Connecticut  title."    The  legislature  of  Pttmsylvania,  on  the  8th  < 
passed  an  act  declaring  that  **  the  relation  of  landlord  and  tenant  ahoi 
held  as  fiilly  and  efiectually  between  Connecticut  settlers  and  Pennsy Iv 
as  between  citiaens  of  the  commonwealth."    The  case  came  again 
preme  Couit  of  Pennsylvania,  and  the  judgment  of  the  Court  of  Coi 
Bradford  county  in  fovour  of  M.,  the  landlwd,  was  affirmed;  that  Co 
tided  that  the  act  of  assembly  of  the  8th  of  April,  1826,  was  a  constit 
did  not  impair  the  validity  of  any  contract    8.  brought  a  writ  of  erroi 
claiming  that  the  act  of  the  assembly  of  Pennsylvania  of  the  8th  of  A] 
unconstitutionaL    Held,  that  the  act  was  eoostitutional.    SaUerh 
am,  380. 

18.  Obiections  to  the  jurisdiction  of  this  Court  have  been  lireqnently  made, 
that  there  was  nothing  apparent  on  the  record  to  raise  the  question  wb 
from  which  the  case  had  been  brought,  had  dedded^pon  (he  oonsli 
law,  so  that  the  case  vras  within  the  provisions  of  the  twenty-fifth  set 
dieiary  act  of  178ft.  Thu  has  given  occasion  for  a  critical  examinal 
tion,  whidi  has  resulted  in  the  ^option  of  certain  principles  of  consti 
Me  to  it  Gnoof  those  prindpfes  is,  that  if  the  repugnancy  of  a  statu 
the  Constitntion  of  the  United  States,  was  drawn  into  question,  or  i 
was  applicable  to  the  case,  this  Court  has  jurisdiction  of  the  causa 
record  should  not  in  terms  state  a  misconstruction  of  the  Constitutioii 
States;  or  tiiat  the  repugnancy  of  the  statute  of  the  state,  to  any  part 
totion,  was  drawn  into  question.    Ibid.  400. 

14.  Thank  nothing  in  the  Constitution  of  the  United  Stales  which  forindi 
of  a  stale  to  exarcise  judicial  fonctions.    JML413. 
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1ft.  Thm«  is  DO  part  of  the  Comtitation  of  the  United  Stttee  which  applies  to  •  state  ki« 
which  diTceted  rights  vested  by  kw  in  an  individual,  provided  its  efiect  be  not  to  im- 
pair the  obligation  of  a  eontract    Ibid  413. 

16.  In  the  ewe  of  Fletcher  m.  Peck,  6  Oranch,  87.  it  was  sUted  fay  the  Chief  Joatice,  that 

it  might  well  be  doubted  whether  the  nature  of  society  and  of  government  do  not 
prascrihe  some  limits  to  the  legislative  power;  and  he  add, "  if  any  be  prescribed, 
where  are  they  to  be  found,  if  the  propnty  of  an  individual,  fairly  and  honestly  ac- 
quired, may  be  seiied  without  compensation  ?*'  It  is  nowhere  intimated  in  that 
-  opinion,  that  a  state  statute  which  divests  a  vested  right,  is  repugnant  to  the  Consti- 
tation  of  the  United  States.    Bid,  413. 

17.  lliis  Court  can  perceive  no  suflkient  grounds  fordedaring  that  the  legislatoreof  Ohio 

might  not  repnl  the  law  of  that  state  by  which  the  Court  of  Common  Pleas  was  ao- 
thoriied  to  direct,  in  a  summary  way,  die  sale  of  the  lands  of  an  intestate.  **  Juris- 
diction of  all  probate  and  testamentary  matters'*  may  be  completely  exerciaed  with- 
out possessing  the  power  to  order  the  nle  of  the  lands  of  an  intestate.  Such  juris- 
diction does  not  a{^>ear  to  be  identical  with  that  power,  or  to  comprehend  it  T%e 
Bank  tf  HanUton  vs.  Dudlty*9  Aetrt,  624. 

18.  The  oecupant  claimant  law  of  Ohio,  which  declares  that  an  occupying  claimant  shaO 

not  be  turned  out  of  posiciiion  until  he  shall  be  paid  for  lasting  and  valuable  im- 
provements made  by  him,  and  directs  the  Court  in  a  suit  at  law,  to  appdnt  commia- 
■ooen  to  value  the  same;  is  rn>ugnant  to  the  seventh  amendment  of  the  Constito- 
taon  of  the  United  States,  which  declares  that  **  in  suits  at  common  law,  where  the 
value  in  controversy  shall  exceed  twenty  ddlars,  the  right  of  trial  by  jury  diall  be 
praaerved.**  The  compensation  for  improvements  is  a  suit  at  coomion  law,  and  must 
be  submitted  to  a  jury.    Ibid  626. 

19.  Admitting  that  the  legislature  of  Ohio  can  give  an  occupant  claimant  a  right  to  the 

value  dt  his  improvements,  and  aothorixe  him  to  retain  possession  of  the  land  he  has 
improved,  until  he  shall  have  received  that  value ;  and  assuming  that  they  may  an- 
nex conditions  to  the  change  of  possession,  which,  so  fiir  as  they  are  constitutional, 
must  be  reelected  in  all  Courts;  still,  the  legislature  cannot  change  radically  the 
mode  ef  prococcfittg  prescribed  for  the  Courts  of  the  United  States,  or  direct  those 
Cowts  in  a  trial  at  common  law  lo  appoint  oommisibners  for  the  decisions  of  quea- 
tions  which  a  Court  of  common  law  must  submit  to  a  jury.    Bid,  526. 

to.  Hm  inabili^  of  the  Courts  of  the  United  Stales  to  proceed  in  suits  at  common  law,  in 
the  mode  prescribed  by  the  occupant  law  of  Ohio,  does  not  deprive  the  occupant  of 
the  benefit  intended  him.  The  modes  of  proceeding  which  belong  to  Courts  of 
Chancery,  are  adapted  to  the  execution  of  the  law ;  and  to  the  equity  side  of  the 
Court  he  may  apply  for  relie£  Sitting  in  Chancery  it  can  appoint  oomnuasionerB  to 
estimate  improvements,  as  well  as  rents  and  profits,  and  can  enjoin  the  execution  of 
the  judgment  at  law,  until  its  decree  shall  be  complied  with.  If  any  part  of  the  act 
be  unconstitutional,  the  provisions  of  that  part  may  be  disregarded ;  while  foil  eflfeot 
will  be  given  to  such  as  are  not  repugnant  to  the  Constitution  of  the  state,  or  the  or^ 
dinance  of  1787.  The  question  whether  any  of  its  provisions  be  of  this  description, 
will  properiy  arise  in  the  suit  brought  to  carry  them  into  effect    Ibid  626. 

31.  The  act  of  the  legislature  of  Maryland,  passed  in  1796,  ch.  47,  sec  13,  declares  « that 
all  persons  capable  in  law  to  make  a  valid  will  and  testament,  may  grant  freedom  to, 
and  efiect  the  mfuiumission  of  any  slave  or  slaves  belonging  to  such  person  or  per- 
sons, by  his,  her,  or  their  last  will  and  testament,  and  such  manumission  of  any  slave 
or  slaves  may  be  made  to  take  effect  at  the  death  of  the  testator  or  testators,  or  at 
such  other  period  as  may  be  limited  in  sudi  last  will  and  testament ;  provided  al- 
ways, that  no  manumission  by  last  vrill  and  testament  shall  be  eflSsctual  to  give  free- 
dom to  any  slave  or  slpves,  if  the  same  shall  be  to  the  prejudice  of  creditors,  nor  un- 
less the  said  slave  or  slaves  shall  be  under  the  ,age  of  forty-five  yeara,  and  able  to 
work  and  gain  a  sofiicient  maintenance  and  livelihood  at  the  time  the  freedom  given 
shall  commence.'*  The  time  of  freedom  of  the  appellee  in  this  case,  commenced 
when  he  was  about  eleven  yean  old.  Held,  that  his  manumission  by  will  was  valid. 
Le  Grand  vs.  Damally  664. 

22.  The  Court  of  Appeals  of  Maryland  has  decided  that  a  devise  of  property  real  or  per- 
sonal by  a  master  to  his  slave,  entitles  the  slave  to  his  freedom  by  necessary  impli- 
cation.   This  Court  entertains  the  same  opinion.    Vnd,  670. 

28.  This  being  a  suit  upon  a  local  statute,  giving  a  particular  remedy,  in  the  nature  of  a 
foreign  attachment,  against  garnishees,  who  possess  goods,  effects,  or  credits  of  the 
principal  debtor ;  the  decisions  which  have  been  made  on  the  construction  of  that 
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■  itatute  by  the  State  Court  of  MMndrasetts,«e  anthled  to  greet  les] 

in  eonibrmity  to  the  unifonn  praotioe  of  this  Court,  to  goveni  iti  d 

I  VI.  Vilea,  678. 

I  -     S4.  Where,  under  •  ▼olunteiy  ■erignment  of  an  ineolvent  debtor,  the  pr 

I  pruperty  received  by  the  aaeigneee  under  the  aangnment  are  ineufi 

I  amount  of  the  just  debts  and  dividends  due  to  the  aeaignees;  the  est 

r 

I 
I 


i 


in  MaanchusettB  ie,  that  the  aaiignees  cannot  be  holden  as  trusted 
the  creditor  who  ii  the  plaintiff  in  an  attachment,  so  as  to  be  char  i 
the  suit  Even  if  the  assignment  were  held  to  be  constructively  fira  I 
of  law,  th^  would  be  entitled  to  retain  their  own  bona  fide  debts;  ! 
they  stand  upon  equal  grounds  with  any  other  creditors.  This  is  \  i 
the  dear  result  of  the  cases  decided  in  Massachusetts.    Ibid,  678. 

55.  The  act  of  the  legislature  of  Maryland  of  1798,  incorporating  the  Bai 
one  of  the  sections  of  which  gives  to  the  bank  asummary  proceeding  i 
to  the  bank,  did  not  intend  to  interiere  with  any  legal  defence^agai  i 
the  bank  the  party  might  have.  It  does  not  piescribe  the  nature  of  , 
deprive  him  of  any  whidi  might  have  been  used,  had  the  actioD  beei  : 
the  usual  vray.     T%e  Bank  cf  Ct^unUna  vs.  Smeeneu,  671. 

56.  J.  J.  died  in  New  Hampshire,  seised  of  real  estate  in  Rhode  Island,  hai  i 
aame  to  his  daughter,  an  in&nt  His  executrix  proved  the  will  in  N  i 
and  obtained  a  Uoense  from  a  probate  Court,  in  that  state,  to  sell  tl 
the  testator  for  the  paymoit  of  debts.  She  sold  the  red  estate  in  B  i 
that  purpose;,  and  conveyed  the  eame  by  deed ;  giving  a  bond  to  proc  i 
tion  of  the  conveyance  Ij  the  legislatura  of  Rhode  Ishmd.  The  proc  ! 
were  appropriated  to  pay  the  debts  of  the  intestate.  Hdd,  that  the  t  I 
htnre  of  Rhode  bland,  which  confirmed  the  title  of  the  purchaseit,  v  i 
legislative  and  judidd  authority  of  New  Hampshire  wen  bounded !  i 
of  that  state,  and  could  not  be  lightfolly  exercised  to  pass  estates  ij  i 
state.  The  sale  of  red  estate  in  Rhode  Island,  by  an  executrix,  i 
granted  by  a  Court  of  probate  of  New  Hampshire,  was  void ;  and  a  t 
by  her  of  the  estate  was,  proprio  vigore,  inoperative  to  pass  any  title  i 
to  any  lands  desciA)ed  therein.     WiOdnaon  vs.  Lekmad  aL  656. 

57.  By  the  lavrs  of  Rhode  Island,  the  probate  of  a  wil],in  the  proper  probat 
deratood  to  be  an  indispensable  preliminaiy  to  establish  the  right  of  tl  i 
then  his  title  relates  back  to  the  death  ofthe  testator.    l^&dL  666. 

(  STATUTE  OF  FRAUDa 

I.  Ln  cases  not  absdutdy  dosed  by  authority,  this  Court  has  always  expi  ! 
f  inclination  not  to  extend  the  operation  of  the  statute  of  frauds  so  ss  ( ' 

I  gind  and  distinct  promises,  made  by  difBnent  persons  at  the  same 

t  aame  generd  oonsidenUion.     Totonm^vs.  SunuuU,  182. 

I  t.  If  A  says  to  B,  pay  n  much  money  to  C,  and  I  vrill  repay  it  to  you,  il 

t  independent  promise ;  and  if  the  money  is  paid  upon  the  filith  of 

I  dways  deemed  an  obligatoiy  contract,  even  though  it  be  by  parol ;  b 

an  origind  consideration  moving  between  the  immedlato  paities  V 

1       -  md,  183.  

StTPREME  COURT  OF  THE.  UNITED  STATES. 

I*  The  dty  oomicil  of  Chsrieston,  exereinng  an  authority  under  die  state  c 
line,  enacted  an  ordinance,  by  which  a  tax  vras  imposed  on  the  six 
cent  stock  ofthe  United  States ;  and  in  die  Court  of  Common  Pleas  c 
ton  District,  an  appfication  was  msde  for  a  prohibition  to  restrain  them  fr 
tax,  on  the  ground  that  the  ordinance  violated  the  Constitution  of  die 
The  prohibition  was  granted,  and  the  proceedings  in  the  case  were  r 
•  Consdtutiond  Court,  the  hi^iest  Court  of  law  of  the  state;  and  in  dia 
hdd  that  the  ordinance  did  not  vblate  the  Constitution  of  the  Unitec 
writof  error  was  prosecuted  <lh  this  dedtton  to  this  Court.  Hdd,  thi 
decided  by  the  Constitutiond  Court,  vras  the  very  questioB  on  vriiid 
power  of  tins  Court  is  to  be  exercisedL  Wtikn  ei  oL^u,  The  Cit 
Oharkstan,  464^ 
%,  The  power  of  this  Court  to  revise  die  judgments  of  state  tribunals^  c 
twenty-4fth  section  of  the  judiciary  act  ^Hiat  section  enacts  "  that  a : 
or  decree  in  any  suit  in  the  highest  Court  of  law  or  equity  of  a  state, 
dnon  in  the  suit  could  be  hsd,"  where  is  drawn  in  question  the  vdidi 
orof  an  andiority  exdcised  under  any  states  on  the  ground  of  their  beii^ 
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die  Constitation,  treatieB,  or  Uws  of  the  United  StatM^  and  the  dedaon  if  in  Cmmr 
of  their  vdidity,  "  maj  be  re-examined,  and  reversed  or  affirmed  in  the  Supnniff 
Courtofthe  United  States."    AidL  463. 

3.  A  writ  of  error  to  this  Court  may  be  prosecuted  where^  by  the  judgment  of  the  hi^ieat 

Court  of  the  state  of  South  Carolina,  a  prohibition,  issued  in  a  state  Court,  to  prateot 
the  levying  of  a  tax  which  was  imposed  by  a  law  repugnant  to  the  Constitution  of 
the  United  States,  was  refused  on  the  groimd  that  the  hw  was  not  so  repoginant  to 
the  Constitution.    Ibid.  4^4. 

4.  The  term  suit  is  certainly  a  very  comprdienava  one,  and  is  understood  to  apply  to  any 

proceeding  in  a  Court  of  justice,  in  which  an  individual  puomes  that  remedy  in  a 
Court  of  justice  which  the  law  SLffbrds  him.    Ibid»  464. 

6.  The.  words  **  final  judgment,"  in  the  twenty-fifth  section  of  the  judidaiy  act,  most  bo 

.   understood  in  the  section  under  consideration  as  applying  to  all  judgments  and  d»- 

crees  whidi  determine  &e  particular  cause;  and  it  ii  not  required  that  such  jodg- 

ments  shall  finally  decide  upon  the  rights  which  are  litigated,  that  the  same  shall  be 

wiUiin  purview  d  the  section.    Ibid,  464. 

6.  The  judicial  department  of  every  government  is  the  rigfatfiil  expositor  of  its  laws,  and 
emphatically  of  its  supreme  law. ,  If  in  a  case  depending  befine  any  Court  a  legisln- 
txve  act  shail  conflict  with  the  Constitution,  it  is  admitted  that  the  Court  must  czoi^ 
dee  its  judgment  on  both,  and  that  the  Constituticm  must  control  the  act  The 
Court  must  determine  whether  a  repugnant  does  or  does  not  exist,  and  in  mding 
this  determination  must  construe  both  instruments.  That  its  construction  of  the 
one  is  authority,  while  its  constructian  of  the  other  is  to  be  disregarded,»  a  proposi- 
tion ibr  which  this  Court  can  perceive  no  reason.  The  BankofHamiUon  vs.  Dud' 
kif%  hein,  634. 

TENNESSEE. 
Construction  of  the  statute  of  Umitations  of  Tennessee,  relative  to  possessiim  of  land& 
LeaaeeofPcHoeUyn.  Harmani  S41. 

TREATIES. 

1.  A  treaty  is  in  its  nature  a  contract  between  two  nations,  not  a  legislative  act    It  does 

not  generally  effect  of  itself  the  object  to  be  'aooomplished,  especially  so  fiur  as  its 
operation  is  infra-territorial;  but  is  carried  into  execution  by  the  sovereign  power  of 
the  respective  parties  to  the  instrument    Foder  doLyu,  Wt&on,  314. 

2.  In  the  United  States  a  different  principle  is  established.    Our  Constitution  dedaies  a 

treaty  to  be  the  law  of  the  land.  It  is  consequently  to  be  regarded  in  Courts  of 
justice  as  equivalent  to  an  act  of  the  legiskture,  whenever  it  operates  of  itself  without 
the  aid  of  any  legislative  provision.  But  when  the  terms  of  the  stipulation  import 
a  contract,  when  either  of  the  parties  engage  to  perform  a  particular  act,  the  treaty 
addresses  itself  to  the  political,  not -the  judicial  department;  and  the  legislature  most 
execute  the  contract  before  it  can  become  a  rule  for  the  Court  Ibid.  314. 
8.  L^MDUsiana. 

THE  UNITED  STATES. 
For  all  national  purposes  embraced  by  the  federal  Constitntion,  the  states  and  the  dtinns 
thereof  are  one,  united  under  the  same  sovereign  authority,  and  governed  by  the 
same  laws.    In  all  other  respects,  the  states  are  necessarily  foieigi  and  indqiendent 
of  each  other.    Buekner  vs.  Firdeyy  690. 

USURY. 

1.  The  Branch  bank  of  &e  United  States,  at  Lexington,  Kentucky,  discounted  a  pro- 

miBsory  note,  reserving  interest  thereon,  at  the  rate  of  six  per  centum  per  annum , 
it  being  agreed  that  the  owner  of  ^  note  should  receive  the  proceeds  of  the  discount 
in  notes  ctf  the  Bank  of  Kentucky,  at  their  nominal  value,  although  the  same  were 
at  the  time  of  no  greater  current  value  than  fifty-four  per  cent  of  the  said  nominal 
value.  Held,  that  the  contract  waa  usurious,  and  void ;  and  that  the  bank  could  not 
recover  of  any  of  the  parties  to  the  discounted  note..  TluBankofiheUfiitad^ata 
vs.  Owens,  327. 

2.  A  finuid  upon  a  statute  is  a  violation  of  the  statute.    Ibid.  536. 

3  A  profit  made,  or  loss  imposed  on  the  necessities  of  the  borrower,  whatever  Ibiifc 
shape,  or  disguise  it  may  assume,  where  the  treaty  is  for  a  loan,  and  the  capital  is  to 
be  returned  at  all  events,  has  always  been  adjudged  to  be  so  much  profit  taken  upon 
a  loan,  and  to  be  a  violation  of  those  laws  which  limit  the  lender  to  a  specific  rale  of 
interest  According  to  this  principle,  the  lender  in  this  case  has  taken  forty-six 
per  cent  for  three  years,  or  at  the  rate  of  about  fifteen  per  cent  per  annuin  above 
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his  preKiibed  intereet    Tbif  is  contmy  to  die  proyiaons  of  tlie  ch 
of  the  United  States,  and  against  law.    iOnd.  537. 
4.  Reserving  interest  as  discoont,  is  the  same  as  taking  the  same ;  since 
mitted  bj  law  to  stipulate  for  the  receipt  or  reservation  of  that  wh 
mitted  to  receive.    In  those  instances  in  which  Courts  are  called 
penalties  upon  the  lender,  whether  in  acivil  or  criminal  form  of  ac 
sarily  otherwise;  for  there  the  actual  receipt  is  generally  necessary 
the  ofience.    But  where  the  restrictive  policy  of  a  law  alone  is  in  co 
hold  it  to  be  an  universal  rule^  that  it  is  unlawful  to  contract  to  dO' 
unlawful  to  do.    Ibid.  53S. 
6.  The  charter  of  the  bank  of  the  United  States  forbids  the  taking  of  a 
interest  than  six  per  centum;  but  it  does  not  declare  a  contract  on 
interest  has  been  taken  or  reserved,  to  be  void.    Such  a  contract  is  vo 
principles^    Courta  of  justice  are  instituted  to  carry  into  effect  the  la^ 
and  thej  cannot  become  auxiliary  to  the  violation  of  those  laws.    1 
civil  right  where  there  can  be  no  legal  remedy;  and  there  can  be  no  1 
that  which  is  itself  illegal    i^id  638. 
WASTE. 
L  Action  on  the  case  against  the  defendant  for  waste,  committed  by  him ' 
'  the  plaintifi)  the  owner  of  the  reversionary  interest,  by  pulling  down 

from  the  demised  premises,  a  dwelling*house  erected  thereon,  and 
'  freehold.    The  question  raised  in  the  case  was,  what  fixtures  erectei 

during  his  term  are  movable  by  him.    The  general  rule  of  the  coi 
<  doubtodly  is^  that  whatever  is  once  annexed  to  the  freehold  becomes 

cannot  be  afterwards  removed,  except  by  him  who  is  entitled  to  tl 
This  rule,  however,  never  was  inflexible,  and  without  exceptions.  It 
most  strictly  between  executor  and  heir,  in  ftvour  of  the  latter;  and 
between  tenant  for  life  and  in  tail,  and  remainderman  or  reversionc 
the  former ;  and  tenant,  in  fevour  of  the  tenant  A  more  extensive  e 
rule  has  been  of  fixtures  erected  for  the  purposes  of  trade.  Fixtur 
erected  to  carry  on  trade  and  mannfectures,  were  from  an  early  pei 
allowed  to  be  removed  by  the  tenant,  during  his  term ;  and  were  deer, 
for  many  other  purposes.  Ibid,  143. 
'  S.  It  might  deserve  considoration,  whether,  if  the  rule  of  the  common  la 

which  proUbita  the  removal  of  fixtures  erected  by  the  tenant  for  ag 
'  poses»  were  not  previously  adopted  in  a  state  by  some  authoritative  ] 

'  judication ;  it  ought  to  be  assumed  by  this  Court,  as  a  part  of  the  jui 

^  such  state,  upon  the  mere  footing  of  ito  existence  in  the  common  law. 

'  3.  The  question  whether  fixtures  erected  for  the  purposes  of  trade,  are  or  a 

'  able  by  the  tenant,  does  not  depend  upon  the  furm  or  size  of  the  builc 

it  has  a  brick  foundation  or  not,  or  is  one  or  two  stories  high,  or  has  a 
chimney.  The  sole  question  is,  whether  it  is  designed  for  the  purpo 
not  Ibid.  146. 
4.  If  the  house  were  .built  principally  for  a  dwelling-house  for  the  family, : 
of  carrying  on  a  trade,  then  it  would  doubtiess  be  deemed  a  fixture  fkll 
general  rule,  and  irremovable.  But  if  the  residence  of  the  family  w 
accessary  for  the  more  beneficial  exercise  of  the  trade,  and  with  a  vie 
aooommodation  in  this  particular,  then  it  is  within  the  exception.    Ibii 


THE  END. 


;«. 


